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Foreword by the President,
Sir James Munby
It is a pleasure to endorse the second edition of this Guide 
which, since the publication of the first edition in June 2016, 
has established itself as an invaluable tool for the judiciary 
in relation to the making of orders to meet financial needs 
following divorce and the dissolution of civil partnerships. 
This Guide focuses on those cases where the available assets 
do not exceed the parties’ needs and provides a succinct 
summary of the law as explained and developed in the 
leading cases.  It also includes a number of helpful case 
studies of common scenarios – feedback from the first edition 
suggested that colleagues found these especially helpful.

The Guide owes its origin to the Law Commission’s 
observations in its 2014 report, Matrimonial Property, Needs and Agreements, concerning 
the evidence of significant regional differences in the levels of needs-based support likely 
to be awarded in different courts and the lack of transparency in this area of the law. To 
that end, it recommended that the Family Justice Council prepare guidance for the courts 
with a view to achieving both greater clarity and consistency of approach across the 
jurisdiction in such cases. The then Minister of State for Justice, Simon Hughes, accordingly 
asked the Council to take this recommendation forward. As Chair of the Family Justice 
Council, I asked Mrs Justice Roberts to chair a small but hugely experienced Working 
Group whose task was to produce this Guide. We are both extremely grateful to the 
members of that Group who have put in a lot of hard work in their own time, without 
remuneration, in order to revise and update the Guide.

The feedback from judges, and practitioners, to the first edition of this Guide was very 
positive and I trust that colleagues will find the second edition as helpful as the first 
and will consult it as a useful reference guide.  I am particularly pleased that it has been 
possible to revise and update this guide so that colleagues may continue to benefit from 
the assistance that it offers while taking account of all the significant developments in 
case law since the publication of the first edition. The intention is to revise and update the 
Guide at regular intervals and, to this end, the Working Group welcomes feedback with a 
view to informing future revisions.

Sir James Munby 
President of the Family Division
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1 A table of relevant corresponding provisions in the Matrimonial Causes Act 1973 (“MCA 1973”) and the Civil 
Partnership Act 2004 (“CPA 2004”) is attached at Annex 1.
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2 Law Com No 343, Matrimonial Property, Needs and Agreements at [3.93] 
3 Family Law Week on 27 July 2015 Maintenance ‘North / South divide’ encourages rush to London
[www.familylawweek.co.uk/site.aspx?i=ed145972] which comments upon the perceived opposition in some 
parts of the country to the idea of providing applicants with indefinite spousal maintenance.
4 Ibid at [1.19] and [2.45] to [2.53] – anecdotally, ‘term orders’ are more likely to be made by courts in the 
North, whereas courts in the South (and especially in London) are more likely to make ‘joint lives’ orders.
5 Ibid at [1.20] to [1.23]

Law Commission 
concerns 
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6 Ibid at [3.86]
7 Ibid at [3.120]
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8 Annotated version of the worked Examples is attached at Annex 2.
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The statute: MCA 
1973
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                                 10

                                               
9 E.g. Charman v Charman (no 4) [2007] EWCA Civ 503, [70].
10 [2001] 1 AC 596, 608-9.
11 Ibid, 605.
12 [2006] UKHL 24.
13 See Charman v Charman (no 4) [2007] EWCA Civ 5043, [73].

Leading cases:
White v White
Miller, McFarlane

Guidance on Financial Needs on Divorce (Revised 2018) Final Version2.pdf   11 12/03/2018   16:01:07



                                 10

                                               
9 E.g. Charman v Charman (no 4) [2007] EWCA Civ 503, [70].
10 [2001] 1 AC 596, 608-9.
11 Ibid, 605.
12 [2006] UKHL 24.
13 See Charman v Charman (no 4) [2007] EWCA Civ 5043, [73].

Leading cases:
White v White
Miller, McFarlane
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14 [2006] UKHL 24.
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•

                                               
15 Ibid at [3.67] 
16 Ibid at [3.68]

Law Commission  
objective: transition 
to independence [W]e conclude that the objective of financial orders 

made to meet needs should be to enable a transition 
to independence, to the extent that that is possible in 
light of the choices made within the marriage, the 
length of the marriage, the marital standard of living, 
the parties’ expectation of a home, and the continued 
shared responsibilities (importantly, child care). We 
acknowledge the fact that in a significant number of 
cases independence is not possible, usually because of 
age but sometimes for other reasons arising from 
choices made during the marriage.
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17 [2006] UKHL 24, [2006] 2 AC 618

Needs generated by 
the relationship; why 
they should be met
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18 [2015] UKSC 14, [2015] 1 WLR 1228 per Lord Wilson at [33].

Guidance on Financial Needs on Divorce (Revised 2018) Final Version2.pdf   16 12/03/2018   16:01:08



                                 16

                                               
19 See also FF v KF [2017] EWHC 1093 (Fam) per Mostyn J at [18] (‘…save in a situation of real hardship, the 
"needs" must be causally related to the marriage’), and Waudby v Aldhouse (formerly Waudby) [2016] EWFC 
B63 per HHJ Mark Rogers on appeal, in which financial needs arising from the applicant’s mental health 
problems were not generated by the relationship.
20 [2017] EWCA Civ 129 per Ryder LJ at [16] – NOTE the Supreme Court has granted permission to appeal in 
this case, albeit on a very limited basis (which appeal is listed for 1 day in June 2018).
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21 Law Com No 343, Matrimonial Property, Needs and Agreements at [3.8]
22 Annex 4 provides a table of examples from case law of different practical categories of need.

The Law Commission 

definition of “needs”

Housing and income
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•

                                               
23 Jackson’s Matrimonial Finance [9th Ed], para 5.124.
24 Law Com No 343, Matrimonial Property, Needs and Agreements at [3.67]
25 See also the note on pensions attached at Annex 3
26 See also Pearce v Pearce [2003] EWCA Civ 1054; [2003] 2 FLR 114 (capitalisation of a periodical payments 
order under s.31(7B) MCA 1973 by pension sharing) per Thorpe LJ at [45].
27 White v White [2001] 1 AC 596.
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23 Jackson’s Matrimonial Finance [9th Ed], para 5.124.
24 Law Com No 343, Matrimonial Property, Needs and Agreements at [3.67]
25 See also the note on pensions attached at Annex 3
26 See also Pearce v Pearce [2003] EWCA Civ 1054; [2003] 2 FLR 114 (capitalisation of a periodical payments 
order under s.31(7B) MCA 1973 by pension sharing) per Thorpe LJ at [45].
27 White v White [2001] 1 AC 596.
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28 [2010] UKSC 42, [2011] 1 AC 534 per Lord Phillips of Worth Matravers at [28]. See also Lauder v Lauder
[2007] 2 FLR 802; VB v JP [2008] 1 FLR 742; McFarlane v McFarlane [2009] 2 FLR 1322
29 K v L [2010] EWHC 1234, [2010] 2 FLR 1467 at [56], per Bodey J.
30 [2004] EWCA Civ 872, [2005] Fam 171

Measuring “need": 
available resources 
and standard of 
living 
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31 [2005] EWHC 2860 (Fam), [2006] 1FLR 1263 at [124]
32 F v F (Ancillary Relief: Substantial Assets) [1995] 2 FLR 45
33 (Law Com No 343) Matrimonial Property, Needs and Agreements at [1.16]
34 See, for example, S v S [2008] 2 FLR 113 per Sir Mark Potter P (provision made for the wife to continue to 
keep horses)
35 [2000] UKHL 54, [2001] 1 AC 596
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36 [2006] UKHL 24.
37 [2012] EWHC 167 (Fam), [2012] 2 FLR 48 at [136(iii)(a)]
38 See also M v B [1998] 1 FCR 213 (at 220)
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39 See, (e.g.) Juffali v Juffali [2016] EWHC 1684 (Fam) per Roberts J (in which the wife’s ‘needs’ were assessed 
at c.£62m), and AAZ v BBZ [2016] EWHC 3234 (Fam) per Haddon-Cave J (in which the wife’s ‘needs’ were 
assessed at £224m), having regard to the standard of living enjoyed during the marriage and the available 
resources.
40 See (e.g.) SS v NS [2014] EWHC 4183 (Fam) at [46] (see para 54 below at sub-paras (vi)-(viii))
41 (Law Com No 343) Matrimonial Property, Needs and Agreements at [3.96].
42 [2014] EWHC 4183 (Fam) at [35].
43 [2016] EWHC 594 (Fam) at [114]
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44 [2016] EWHC 3285, [2017] 4 WLR 35
45 [2016] EWHC 1684 (Fam), [2016] 4 WLR 119 at [71] to [79]
46 White v White [2001] 1 AC 596, at 610; see also S v S (Non-matrimonial Property: Conduct) [2007] 1 FLR 
1496 which makes plain that ‘non-matrimonial’ property (i.e. pre-acquired and/or gifted and inherited 
property and post-separation accruals) can be taken into account if “needs” require.

Assets from which 
needs may be met
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47 MD v D [2009] 1 FLR 810; Vaughan v Vaughan [2008] 1FLR 1108; Behzadi v Behzadi [2009] 2 FLR 649, CA 
per Wilson LJ at [14]; H v H [2014] EWCA Civ 1523 per Ryder LJ at [35]
48 [2012] 1FLR 985.
49 [19999] EWCA Civ 1730, [2000] 1 FLR 444.

The needs of both 
parties, and the need to 
be fair to both
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50 Ibid [1.16]
51 See e.g. A v. L (Departure from Equality: Needs) [2012] 1FLR 985 (supra)
52 See M v B [1998] 1 FCR 213

The use of Mesher 
orders
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53 See also: Martin v Martin [1978] Fam. 12
54 [2001] 1 FCR 477
55 [2002] EWHC 3106 (Fam), [2003] 2 FLR 285
56 See also: Tattersall v Tattersall [2014] 1 FLR 997 (in which a Mesher order was refused) and Alireza v 
Radwan [2017] EWCA Civ 1545 at [74] et seq in which the Court of Appeal drew attention to the importance 
of the wife’s autonomy when considering whether to make a Mesher type order.
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53 See also: Martin v Martin [1978] Fam. 12
54 [2001] 1 FCR 477
55 [2002] EWHC 3106 (Fam), [2003] 2 FLR 285
56 See also: Tattersall v Tattersall [2014] 1 FLR 997 (in which a Mesher order was refused) and Alireza v 
Radwan [2017] EWCA Civ 1545 at [74] et seq in which the Court of Appeal drew attention to the importance 
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57 Young v Young [2013] EWHC 3637 (Fam), [2014] 2 FLR 786 per Moor J. at [179]
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58 Examples of such an approach include:  Robson v Robson [2011] 1 FLR 751 at [91]; N v N (Ancillary Relief) 
[2010] 2 FLR 1093 at [171]; B v B (Ancillary Relief) [2008] 2 FLR 1627 at [30]; J v J (Financial Orders: Wife’s Long 
Term Needs) [2011] 2 FLR 280; Vaughan v Vaughan [2010] 2 FLR 242; W v W (Financial Remedies) [2013] 2 FLR 
359; McFarlane v McFarlane (No 2) [2009] 2 FLR 1322.
59in section Dividing the Capital Assets: Housing and other Capital Needs
60 at pages 19-27
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61 [2012] EWHC 167 (Fam), [2012] 2 FLR 48 at [136]

An overview
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62 See also: H v H [2007] EWHC 459 (Fam), [2007] 2 FLR 548 per Charles J at [96(ii)] and BD v FD [2016] EWHC 
594 (Fam) per Moylan J at [112] to [125]
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62 See also: H v H [2007] EWHC 459 (Fam), [2007] 2 FLR 548 per Charles J at [96(ii)] and BD v FD [2016] EWHC 
594 (Fam) per Moylan J at [112] to [125]
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63 (Law Com No 343) Matrimonial Property, Needs and Agreements at [2.42].
64 MOJ statistics on periodical payments combine child and spousal periodical payments and so do not 
give a clear count of the latter; a recent case file survey by Woodward with Sefton (Pensions on Divorce, 
2014) found a very low proportion of cases with periodical payments in the courts covered by that study

Duration and the 
transition to 
independence
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65 (Law Com No 343) Matrimonial Property, Needs and Agreements at [3.49] – the majority view expressed by 

the Judges of the Family Division.

The clean break: 
s.25(A) MCA 1973
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66 See also s.31(7)(a) of the MCA 1973 which obliges the court to consider ‘whether in all the 
circumstances…to vary the order so that payments are required to be made only for such further period as 
will in the opinion of the court be sufficient…to enable the party in whose favour the order was made to 
adjust without undue hardship to termination of those payments.
67 Matthews v Matthews [2013] EWCA Civ 1874, [2014] 2 FLR 1259.
68 [2006] UKHL 24, [2006] 2 AC 618 at [38]
69 Ibid at [130]

Leading cases in the 
House of Lords: Miller, 
McFarlane
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70 [1997] 1 FLR 353 (at 358)

Leading cases in the 
Court of Appeal:
Flavell v Flavell,
C v C
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71 [1997] 2 FLR 26
72 See (e.g.) FF v KF [2017] EWHC 1093 (Fam) involving a short childless marriage which caused psychological 
harm to the wife.
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71 [1997] 2 FLR 26
72 See (e.g.) FF v KF [2017] EWHC 1093 (Fam) involving a short childless marriage which caused psychological 
harm to the wife.
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73 In G v G [2012] EWHC 167 (Fam) at [141]-[143], [2012] 2 FLR 48, Charles J opined that the approach 
adopted in C v C (Financial Relief: Short Marriage) [1997] 2 FLR 26 must be read and applied in light of the
significant changes that have resulted from White, and later cases (particularly Miller and McFarlane)
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74 [2014] EWHC 2263 (Fam) at [36]
75 [2012] EWHC 167 (Fam) at [143]

Leading cases at first 
instance: 
G v G and SS v NS
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                                 40

                                               
76 The approach to bonuses identified by Mostyn J at (viii) is collected from the decision of Eleanor King J in 
the case of H v W (Cap on Wife’s Share of Bonus Payments) [2013] EWHC 4015 (Fam), [2015] 1 FLR 75.
77 See paragraph 66 (below)
78 (Law Com No 343) Matrimonial Property, Needs and Agreements at [3.49] – the majority view expressed by 
the Judges of the Family Division.
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79 See also FF v KF [2017] EWHC 1093 (Fam) in which Mostyn J dismissed an appeal against a (generous) fact 
specific award after a short child-free marriage intended to provide for housing (in London) and an income 
fund (adopting a 10 year multiplier). However, attention is drawn, in particular, to the significant 
psychological harm caused to the wife as a result of the marriage.
80 Ibid at [134]
81 [2014] EWHC 4183 (Fam) at [28].
82 [2007] EWHC 459 (Fam), [2007] 2 FLR 548 at [96(ii)(e)].

Undue hardship
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83 [2003] EWHC 328 (Fam), [2003] 2 FLR 425 at [42]
84 [2014] EWHC 4183 (Fam) at [30]
85 [2014] EWHC 2263 at [35]

Guidance on Financial Needs on Divorce (Revised 2018) Final Version2.pdf   43 12/03/2018   16:01:08



                                 42

                                               
83 [2003] EWHC 328 (Fam), [2003] 2 FLR 425 at [42]
84 [2014] EWHC 4183 (Fam) at [30]
85 [2014] EWHC 2263 at [35]

Guidance on Financial Needs on Divorce (Revised 2018) Final Version2.pdf   43 12/03/2018   16:01:08

                                 43

•

•

                                               
86 [2003] EWCA Civ 1841, [2004] 1 FLR 667 at [12]
87 [2006] UKHL 24, [2006] 2 AC 618 at [97] and [155]

Fixed or extendable 
term: s.28(1A) MCA 
1973
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88 [2014] EWHC 4183 (Fam) at [44]
89 See G v G [2009] EWHC 891 (Fam), [2009] 2 FLR 1322 at [104]
90 [2014] EWHC 2263 at [22]

Step down 
maintenance orders 
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88 [2014] EWHC 4183 (Fam) at [44]
89 See G v G [2009] EWHC 891 (Fam), [2009] 2 FLR 1322 at [104]
90 [2014] EWHC 2263 at [22]

Step down 
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91 [2016] EWCA Civ 72 at [26] to [33]

Factors to be taken 
into account
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92 See Roxar v Jaladoust [2017] EWHC 977 (Fam) per Baker J, dismissing an appeal from HHJ Hess, for a useful 
example of a step-down order leading to a clean break when making a pension sharing order on an 
application to vary an order for periodical payments.
93 See: Income Needs: paragraph 3 ‘If a spousal maintenance order is made, how long will it last?’
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94 In particular the phasing out of the additional state pension with the related transitional arrangements, the 
introduction of a single tier state pension and the abolition of substitution of National Insurance contribution 
records on divorce.

95 The authors of “Apples or pears? Pension offsetting on divorce”, Family Law, December 2015 at p.1485 were 
unable to suggest a reliable working formula to cover all cases and in JS v. RS [2015] EWHC 2921 (Fam) the 
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process was described as “necessarily arbitrary”. In  WS v WS [2015] EWHC 3941 (Fam), where the issue had to 
be addressed on its particular facts, the court utilised Duxbury tables in its calculations, but this may not be the 
right answer in all cases.

96 Sorting out Finances on Divorce at pages 42-47; A survival guide to sorting out your finances when you get 
divorced at pages 41-49

97 This report will be produced under the aegis of the Family Justice Council with the aim of becoming a 
companion paper to the Needs Guidance: see “The Pensions Advisory Group: Developing Guidance on Pensions 
on Divorce” [2017] Fam Law 869.
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