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MR JUSTICE MUMMERY (PRESIDENT)                        The legal points for decision on these appeals arise as preliminary issues in claims for unlawful exclusion of part-time workers and retired part-time workers from contributory and non-contributory pension schemes.  The principal features of the claims are as follows:-


(1)  The Applicants in the 22 Originating Applications submitted as test cases are, or were at some time, part-time workers employed either by public or private sector employers and had been excluded from Occupational Pension Schemes with a qualifying condition of membership based on a minimum number of hours worked each week.


(2)  The Applicants claim access to membership and recovery of contributions from employers in respect of various occupational pension schemes, some contributory, some non-contributory.


(3)  The claims were prompted by the decision of the European Court of Justice given on 28th September 1994 in the cases of Vroege and Fisscher [1995] ICR 635 and 651.  The effect of those decisions was to declare that -



(a)  the right to join an occupational pension scheme falls within Article 119 of the Treaty of Rome and is therefore covered by the prohibition against discrimination by different treatment in the matter of pay for men and women without objective justification.



(b)  The limitation on the effect in time laid down by the European Court on 17th May 1990 in the case of Barber v. GRE [1990] ICR 616 at 672, 673 does not apply to the right to join an occupational pension scheme.  The Court did not lay down any analogous limitation in these cases.



(c)  The fact that a worker can claim retroactively to join an occupational pension scheme does not allow him to avoid paying contributions relating to the period of membership concerned.


(4)  The claims are made in reliance on the Equal Pay Act 1970 ("the 1970 Act"), Article 119 of the Treaty of Rome and the Equal Pay Directive ("the Directive") (75/117/EC).  The essence of the claims is that the denial of access to part-time workers, of whom there is a significantly higher proportion of women than men, is indirectly discriminatory of women in the matter of pay and is therefore contrary to the 1970 Act, to Community law and is unlawful.  The majority of the Applicants, except in the fire fighting sector, are women.


(5)  The initial preliminary points are concerned with time limits and the extent to which the private and public sector employers, who are respondents to the claims, may rely on



(a)  national rules relating to time limits for bringing actions; and



(b)  temporal limitations in national law on the retrospective recovery of compensation.

The Merits - General

The arguments on each side explore interesting and fundamental problems.  Each side claims that both law and justice is on their side.


The Applicants contend that there will be a denial of justice if their claims are held to be out of time or subject to limitations on the back-dating of awards.  Rights, which they did not know existed, which were not suggested by decisions of the European Court of Justice to exist, which the United Kingdom did not consider existed, will be emptied of all substance and value by the application of time limits and limitations on retroactivity.  No account should be taken of the practical difficulties in allowing the cases to be decided on the merits.


The Respondent employers, on the other hand, contend that it would be unjust and impracticable for all the claims to proceed without some time limits and that ignorance of the law is not a ground either for extending the time limits or for disapplying them as contrary to Community Law.

Non-Issues

At this preliminary stage of the proceedings it is important to note that certain issues are not being decided yet, namely


(1)  Whether the rules of the relevant occupational pension schemes do in fact have a disparate impact on women.


(2)  Whether the rules of the schemes, if they are indirectly discriminatory of women, are objectively justified on grounds other than sex.


(3)  Whether the Respondent employers are emanations of the State.  The applications have so far proceeded on the assumption that the banking sector employers are not emanations of the State, but that the Further Colleges of Education and the Electricity Companies are.  These points are in dispute and may have to be resolved if the applications are allowed to proceed.

Examples of Individual Claims

It may help to illustrate the points to be decided if the facts of some individual cases are briefly outlined.


Mrs Preston's Claim

Mrs Preston presented her Originating Application on 19th December 1994 against the Wolverhampton Healthcare NHS Trust ("the Trust").  She claimed that she had been discriminated against contrary to Article 119, the 1970 Act, as amended, and the Sex Discrimination Act 1975.  (No argument under the 1975 Act has been pursued).


The basis of her claim was that -


(1)  She had been employed in the National Health Service as a Clerical Officer by the Wolverhampton Health Authority from 5th May 1978 until 1994 and thereafter by the Trust (who have taken no part in the proceedings).


(2)  She worked for 12 hours a week from 5th June 1978 until 14th September 1987; for 16 hours a week from 15th September 1987 to 5th June 1995 and for 12 hours a week since 6th June 1995.


(3)  From 5th June 1978 until April 1991 she was denied access to the National Health Service Pension Scheme ("the Scheme").  Under the rules of the Scheme, contained in the NHS Superannuation Regulations 1966, as amended, and in the 1980 Regulations she was not eligible for membership because the number of hours that she worked was less than half of the full time equivalent (37 hours a week).


(4)  Mrs Preston joined the Scheme in September 1991, following an announcement that the existing part-time members of staff, who worked less than half the standard hours, would be able to join the Scheme on application.


(5)  The 1980 Regulations were replaced by the NHS Pension Scheme Regulation 1995 which gave access to the Scheme to staff regardless of the number of hours worked.


(6)  Mrs Preston first became aware that it might be possible for her to present a claim in relation to the failure to permit her to have access to the Scheme because she was a part-timer, when she saw a news report on television in October 1994.  In early December 1994 she read a news magazine circulated by her Trade Union (UNISON) indicating that part-timers, who had been denied access to pension schemes, could bring legal proceedings.  She contacted the local branch office of UNISON and was sent UNISON's instructions for completing an Originating Application.  She completed it and sent it to the Central Office of the Industrial Tribunals where it was received on 19th December 1994.  She was a member of the scheme throughout the preceding two years.


Ms Fletcher's Case

Ms Dorothy Fletcher presented her Originating Application to the Industrial Tribunal on 16th December 1994, making claims against the Midland Bank Plc under Article 119, the 1970 Act, the Directive and also the Equal Treatment Directive, as well as for sex discrimination.  The basis of her claim was as follows:-


(1)  She was employed by the Midland Bank during the period 7th October 1974 to 30th June 1991 as a Key time (part-time) member of staff - secretarial/typist, mainly grade SO35.  She worked for varying hours of between 10 and 20 hours a week.  (Her employment ceased more than 6 months prior to the presentation of her claim).


(2)  Midland Bank operate a non-contributory pension scheme for the benefit of their staff.  Until January 1989 the Bank operated a single pension scheme, the Midland Bank Pension Scheme.  Part-time employees were not eligible to join it.  From January 1989 a pension scheme was set up for the benefit of part-timers who were employed for 14 or more hours a week - that was called the Midland Bank Key Time Pension Scheme.  Mrs Fletcher was granted access to that Scheme.  On 1st September 1992 access to the pension scheme was granted to all part-timers, irrespective of their hours of service.  From 1st January 1994, the two pension schemes were merged.


(3)  Pensions for part-time employees are related to their years of service after December 1989.  No service before that date is credited for pension service.  To qualify for a pension under the Scheme, it is necessary to have completed at least two years' pensionable service.


(4)  Since she accepted redundancy on 30th June 1991, Mrs Fletcher has been receiving a pension.  Her pension is calculated only in respect of her service between 1st January 1989 and 30th June 1991.


(5)  She first appreciated that she had a claim for pension benefits in relation to her service before January 1989, when she received a circular from her Trade Union early in December 1994 explaining that she could make a claim.

Other Public Sector Workers

Similar claims were made by other public sector workers.  For example, Mr Raymond Mannion, the only male Applicant, has brought a case against the Stockport Metropolitan Borough Council by whom he was employed as a Clerical Assistant from 13th August 1989 to 11th May 1994, working 37 hours a week.  Until 1st April 1990 he was a temporary employee and retired on 11th May 1994.  He was denied access to the Local Government Superannuation Scheme from 13th August 1989 to 1st April 1990 when he became a member.  (The hours qualification was abolished on 17th August 1993).  He was denied access because, under the Local Government Superannuation Regulations 1986 made by the Secretary of State for the Environment (whom he has also joined as a Respondent), he does not fall within the definition of an employee, as he was a temporary employee.  He claimed that the proportion of women appointed to a post in a temporary capacity for a period of not more than three months was considerably greater than the proportion of men in the same category.  He was told at his job interview that his employment was not pensionable.  He first became aware that it might be possible for him to present a claim in relation to the failure to permit him to have access to the Scheme on the ground that he was not "an employee" for the purposes of the Regulations, when he read the edition of the UNISON Journal at the end of November 1994.  He presented his claim to the Industrial Tribunal on 27th December 1994, more than 6 months after his retirement on 11th May 1994.


Another case is brought by Mrs Shirley Guerin, who was denied access to the Electricity Supply Pension Scheme.  She was a part-time employee of the Southern Electricity Board and its successor, the South West Electricity Co Plc ("SWALC") from August 1973 until April 1990 when she became a full time worker.  The qualifying hours threshold was removed from the Electricity Supply Pension Scheme as long ago as 1st April 1988.  She was admitted to membership in April 1990, but did not commence her proceedings until 22nd December 1994.

The Industrial Tribunal Hearing - General

(1)  The hearing took place in Birmingham over a period of six days in November 1995 before the Chairman sitting alone (Mr J K McMillan).


(2)  Extended Reasons were expeditiously sent to the parties on 4th December 1995.


(3)  Decisions were given in a schedule attached to the Extended Reasons.  The decisions were divided up into a number of sectors - Health, Education, Local Government and Private Sector Non-Contributory (Banking) and Private Sector Contributory (Electricity Supply).  Notices of Appeal were served in January 1996, followed by Respondents' Answers and cross-appeals in February 1996.


(4)  The cases were selected as 22 test cases out of a large number affecting 60,000 or more applications.  They were selected to determine preliminary points of general application, such as the time limits for bringing cases and the limitation on the back-dating of claims.  A system of lead representation by sectors was devised.  Every one is to be congratulated, especially the Industrial Tribunal and its Chairman, for the speed and efficiency with which this complex situation was managed.

Representation

At the Industrial Tribunal hearing and on this appeal the representation was as follows:-


The Appellants

Mr John Cavanagh appeared for Mrs Preston and other Applicants in the Health, Electricity, Education and Local Government sectors, but not for the Banking employees.   (Mr James Goudie QC appeared only at the Industrial Tribunal) 


Miss Jane McNeill appeared for the Banking sector employers.


Mr Patrick Elias QC, Mr Jason Coppel and Ms Melanie Tether appeared for the Public Sector employers, save for the Health and Local Government sectors, and for the Banking sector employers.


Ms Genevra Caws QC, Mr Tim Kerr and Mr Clive Lewis appeared for the Local Government employers


Mr Nicholas Paines and Mr Raymond Hill appeared for the Secretaries of State for Health, Education and Employment and the Environment.  (The Secretary of State for the Environment contends that he is not a proper respondent to the proceedings, but we are not asked to rule on that question on this appeal).


We are grateful to them all for the excellent quality of their written and oral submissions.

The Decision of the Industrial Tribunal

We also pay tribute to the clarity and comprehensiveness of the Extended Reasons given by the Industrial Tribunal Chairman.


It is unnecessary at this stage to examine all his reasons in detail.  We shall summarise the main points of his decision, as set out in paragraphs 6 and 9 of his Decision, so far as they are relevant to the points of law argued on this appeal.


His conclusions were as follows:-


(1)  The claims were only in time if commenced within six months of the end of the contract of employment containing the equality clause allegedly broken by denial of access to the occupational pension scheme.


(2)  Periods of employment covered by previous contracts of employment (including "term" and "academic" contracts) could only give rise to a cause of action if proceedings were commenced in respect of them within six months of their termination.


(3)  Claims do not lie in respect of periods of employment prior to 8th April 1976.


(4)  A declaration could not be made requiring an employer to admit an employee to a pension scheme with effect from a date prior to the date two years before the proceedings were commenced in the Industrial Tribunal.


(5)  Part-time male employees were eligible to bring claims, subject to the right of the employers to re-argue the point in individual cases at a subsequent stage.

The Hearing of the Appeal

The appeal hearing lasted five days.  At the end of argument we indicated that unfortunately we would have to postpone handing down our decision until the Appeal Tribunal, differently constituted save for the President, had completed the hearing of a part-heard case in which a different Applicant, Mrs Levez, supported by the Equal Opportunities Commission, was arguing that S.2(5) of the 1970 Act imposing a two-year limitation on retroactivity was contrary to Community Law.  The hearing of that appeal had started before these appeals.  It was adjourned because, in the absence of representation of the employer, the Employment Appeal Tribunal felt it necessary to request the Attorney General to appoint an amicus curiae.  Counsel appointed to perform that task was not available for a hearing until May.  It had not been possible, therefore, to arrange for the hearing in that other case (Levez v. T H Jennings) to be heard at the same time as these appeals.

The Law

Before dealing with the detailed submissions which refer to a number of important decisions of the English courts and of the European Court of Justice, it may be helpful to summarise the principal provisions of Community law and domestic law which featured in the arguments on this appeal.

Relevant Provisions of Community Law

Article 119

Article 119 of the Treaty of Rome provides, in its material part, that -



"Each member State shall during the first stage ensure and subsequently maintain the application of the principle that men and women should receive equal pay for equal work."

It is common ground on this appeal that -


(1)  Article 119 is directly effective in national courts and tribunals without more detailed implementing measures by the Community or by member states: Defrenne v. Sabena [1976] ECR 455.


(2)  No claim can be made under Article 119 in respect of a period before 8th April 1976.


(3)  A pension is "pay" within Article 119: Bilka-Kaufhaus [1987] ICR 110.

(4)  The claim under Article 119 in these cases is not a `free-standing' right, but is made through the provisions of the Equal Pay Act 1970, subject to the disapplication of provisions in that Act incompatible with Community law. 

     The Directive 75/117/EC

The following points are relevant on the Directive.


(1)  It was made on 10th February 1975 and Member states were given one year in which to implement it "by putting into force" the laws, regulations and administrative provisions necessary in order to comply with the Directive under Article 8.


(2)  The Directive was made under Article 100 of the Treaty of Rome which provides -



"The Council shall, acting unanimously on a proposal from the Commission, issue Directives for the approximation of such provisions laid down by law, regulation or administrative action in member states as directly affect the establishment or functioning of the Common Market."


(Such a Directive may confer rights)


(Other Directives are made under Article 235 which provides -



"If action by the Community should prove necessary to attain, in the course of the operation of the Common Market, one of the objectives of the Community and this Treaty has not provided the necessary powers, the Council shall, acting unanimously on a proposal from the Commission and after consulting the European Parliament, take the appropriate measures.")


(3)  The following provisions of the Directive are relevant.



(a)  Article 1 restates the principle of equal pay by express reference to Article 119.  It is common ground on the appeal that this Article does not alter the content or scope of the directly effective provisions of Article 119: Jenkins v. Kingsgate Productions [1981] ICR 592 (paras. 21-22), Helmig [1996] ICR 35, para 19.  The Directive does not create any right additional to, or separate from, that conferred by Article 119.  Claims for equal pay in national courts are dealt with under Article 119, as implemented in national laws, not under the Directive.  The rights conferred by Article 119 operate through the 1970 Act, which is read subject to it.



(b)  Article 2 imposes a duty to introduce into the national legal system measures necessary to enable employees wronged by failure to apply the principle to pursue their claims by judicial process.



(c)  Article 6 imposes a duty to take measures necessary to ensure that the principle of equal pay is applied and that effective measures are available to take care that the principle is observed.


It is common ground that the Equal Treatment Directive is not relevant to these cases, as they are concerned with pay: Gillespie v. Northern Health and Social Services Board [1996] IRLR 214.  The Equal Pay Directive is the only relevant Directive. 

The Relevant Domestic Statutory Provisions

The relevant provisions of UK statutory law are contained in the 1970 Act as amended.  Section 1(1) provides -



"If the terms of a contract under which a woman is employed at an establishment in Great Britain do not include (directly or by reference to a collective agreement or otherwise) an equality clause they shall be deemed to include one."

Section 2(1) provides -



"Any claim in respect of the contravention of a term modified or included by virtue of an equality clause, including a claim for arrears of remuneration or damages in respect of contravention, may be presented by way of a complaint to an Industrial Tribunal."

Section 2(2) provides -



"Where it appears to the Secretary of State that there may be a question whether the employer of any woman is or has been contravening a term modified or included by virtue of their equality clauses, but that it is not reasonable to expect them to take steps to have the question determined, the question may be referred by him as respects all or any of them, to an Industrial Tribunal and shall be dealt with as if the reference were of a claim by the women against the employer."

The section continues -



"(3)  Where it appears to the court in which any proceedings are pending that a claim or counter-claim in respect of the operation of an equality clause could more conveniently be disposed of separately by an Industrial Tribunal, the court may direct that the claim or counter-claim shall be struck out; and (without prejudice to the foregoing) where in proceedings before any court the question arises as to the operation of an equality clause, the court may, on the application of any party to the proceedings or otherwise refer that question, or direct it to be referred by a party to the proceedings, to an Industrial Tribunal for determination by the Tribunal and may stay or sist the proceedings in the meantime.



(4)  No claim in respect of the operation of an equality clause relating to a woman's employment shall be referred to an Industrial Tribunal otherwise than by virtue of subsection (3) above if she has not been employed in the employment within six months preceding the date of the reference.



(5)  A woman shall not be entitled, in proceedings brought in respect of the failure to comply with an equality clause (including proceedings before an Industrial Tribunal) to be awarded any payment by way of arrears of remuneration or damages in respect of a time earlier than two years before the date on which the proceedings were instituted."

Section 1(6)(a) defines "employed" as employed under a contract of service or of apprenticeship or a contract personally to execute any work or labour, and related expressions shall be construed accordingly.


These provisions have since been amended by the Occupational Pension Schemes (Equal Access to Membership) Regulations 1995 which became operative on 1st January 1996.

Other Statutory Provisions

We have been referred to certain other statutory provisions.


(1)  The prohibition of direct sex discrimination in relation to terms relating to membership of an occupational pension scheme: S.6(1A)(a)(b) of the 1970 Act; S.53(2) and S.66 of the Social Security Pensions Act 1975; S.118 of the Pension Scheme Act 1993.


(2)  Regulations making amendments as to remedy

We were referred to the Occupational Pension Schemes (Equal Access to Membership) Regulations 1976  made by the Secretary of State under the Social Security Pensions Act 1975 and providing in Regulation 11 that the 1970 Act should be modified so that there should be no power in a court of industrial tribunal to award damages in respect of any failure to comply with equal access requirements.  Regulation 12 provided that the 1970 Act should be so modified as to provide for declarations of rights of employees regarding admission to membership of a scheme in pursuance of the equal access requirements, not earlier than the date 2 years before the institution of the proceedings in which the order was made.


The 1976 Regulations were amended by Regulations in 1995 (1995 SI No.1215).  Under Regulation 3 the equal access requirements were extended to terms which discriminate indirectly as well as directly.  Under Regulation 1(1) those Regulations came into force on 31st May 1995.  See also S.62 and S.63, Pensions Act 1995


From 1st January 1996, the 1976 Regulations and the 1993 Pensions Act were repealed and replaced by the Pensions Act 1995 and a new set of Regulations on 7th December 1995, the Occupational Pension Schemes (Equal Treatment) Regulations 1995 (1995 SI No.3183).  The position is that from 1st January 1996 the provisions of the 1970 Act are extended to cover pension rights and include a right to equal treatment under the terms of the pension scheme.  Claims to benefits may be made at any time.

The questions for decision on the Appeal

We propose to deal with each of the issues on appeal by posing the relevant point in the form of a question to which we then give our answer, supported by brief reasons.  We shall summarise the submissions rejected on that point.


I
Does S.2(4) of the 1970 Act apply to claims made to the Industrial Tribunal under S.2(1) of that Act or does it only apply to referrals made by the Secretary of State under S.2(2)?



In our judgment, S.2(4) applies to claims made to the Industrial Tribunal under S.2(1) and to referrals under S.2(2).



There is no decision on this point by the Chairman in his Extended Reasons, because the point was not taken by any of the parties in the arguments before him.  The point was taken by this Tribunal because it appeared that there were two conflicting decisions of the Appeal Tribunal on the interpretation of S.2(4).  It is convenient to resolve that conflict, so far as that can be done at this level of decision, as these are test cases affecting tens of thousands of claimants.



The Applicants accordingly made an application for leave to amend the Notice of Appeal.  That was not opposed and leave was granted.



The point has important practical consequences, because, if S.2(4) does not apply to claims by the Applicants under S.2(1), the limitation period applicable to their claims will be the ordinary contractual period of six years from the date of the breach of contract, ie, the alleged breach of the equality clause incorporated into the contracts of employment by S.1(1) of the 1970 Act.



The two conflicting decisions of the Appeal Tribunal are -



(1)  British Railways Board v. Paul [1988] IRLR 20


In this case the Appeal Tribunal held that S/2(4) did not oust the jurisdiction of the Industrial Tribunal to hear an equal pay complaint where the employment of the applicant had come to an end more than 2 years before the presentation of the application.  The Tribunal said in paragraph 11 of the judgment -




"...unfortunately in the clear unambiguous wording, whether purposely or unintentionally, the six months "cut off" only applies where there has been a reference and this, in the light of subsections (1), (2) and (3) is the act of the court or of the Secretary of State and not a claim by the applicant."


The Appeal Tribunal made it clear that they reached this conclusion regretfully and suggested an easy way for the position to be remedied by legislation "if Parliament could find the time".  (Parliament has either not seen the necessity for an amendment or has not found the time to consider it).



(2)  Etherson v. Strathclyde Regional Council [1992] ICR 579


The Appeal Tribunal did not follow the earlier decision in British Railways Board v. Paul and held that, on a commonsense reading of the section as a whole and in its context, the time limit in S.2(4) (p.583)




"...applies to claims presented under subsection (1) as well as to references made by the Secretary of State under subsection (2)."


In reaching that decision the Appeal Tribunal paid particular regard to the legislative history of the section and concluded that the word "reference" in S.2(2) and the word "referred" in S.2(4) were not used in a technical or limited sense.  Even apart from the legislative history the presentation of a claim within subsection (1) could be treated as "equivalent to a reference to a tribunal for the purposes of subsection (4)".



At our request the whole question has been thoroughly researched by all counsel.  We thank them for the efforts which they have made at short notice to unearth reports of Parliamentary debates and the detailed legislative history of the relevant section and for the formulation of arguments on a point which could have important consequences for a considerable number of the applicants.



As indicated above, our conclusion is that we should follow the more recent decision of the Appeal Tribunal in the Etherson case.  In our view, it contains a correct statement of the legal position.  The time limit for presenting a claim under S.2(1) is the period of six months specified in S.2(4) even though S.2(4) speaks of a claim being "referred" and S.2(1) of a claim which is "presented".



Our reasons for this decision are as follows:-



(1)  The six month time limit specified in S.2(4) is consistent with the overall scheme of the 1970 Act that disputes under it should be adjudicated speedily by the Industrial Tribunal.

  

(2)  As originally enacted, S.2(1) was in these terms -




"Any claim in respect of the operation of a term ... in this section referred to as an "equal pay clause", including a claim for arrears, remuneration or damages in respect of a failure to comply with an equal pay clause, may be referred to and determined by an Industrial Tribunal and may be so referred either by the person making the claim or by the person against whom it is made."


(3)  The effect of S.2(4), in the context of the original enactment of S.2(1), was plain.  Claims were described as being "referred to" an industrial tribunal not only by the Secretary of State or by a court, but also by a person bringing a claim for arrears of remuneration or damages for failure to comply with an equal pay clause.  Parliament provided that the same time limits should apply to the claims as applied to referrals by the Secretary of State and by the courts.



(4)  The 1970 Act was amended by the Sex Discrimination Act in 1975.  For the original subsection (1) quoted above, there was substituted a new subsection (1) and a new subsection (1A).  They provided as follows -




"(1)  Any claim in respect of the operation of a term modified or included by virtue of an equality clause, including a claim for arrears of remuneration or damages in respect of the contravention, may be presented by way of complaint to an Industrial Tribunal.




(1A)  Where a dispute arises, as to the effect of an equality clause the employer may apply to an Industrial Tribunal for an order declaring the rights of the employer and the employee in relation to the matter in question."


The effect of those amendments was that the reference in the original subsection (1) to a claim being "referred" disappeared and was replaced by reference to a complaint being "presented" to an Industrial Tribunal.  The result was that in the amended section 2 "referral" of a claim was still employed in subsection (4) and referral of a question remained in subsection (2) (relating to the power of the Secretary of State) and in subsection (3) (relating to the power of the court).



(5)  The result of the 1975 amendment is that, if S.2(4) is read literally, it has no effect, because no other subsection speaks of a claim being referred, on which subsection (4) bites.  Parliament cannot have intended to produce such an absurdity.  The only acceptable explanation is that Parliament intended that subsection (4) should have the same effect as in the original enactment.  That result is supported by the wording and scheme of S.2, and by a comparison of the terms of the subsections, as originally enacted and as amended.  If there is any ambiguity  in the legislative provisions, Hansard material, admissible pursuant to the decision of the House of Lords in Pepper v. Hart [1993] AC 593, confirms that the Sex Discrimination Bill was stated to redraft part of the Equal Pay Act without altering its effect.  Mr John Fraser, the Under Secretary of State for Employment stated in the debate in the Standing Committee on the Sex Discrimination Bill in the House of Commons that -




"...I explained earlier in our proceedings on the Bill that we had redrafted part of the Equal Pay Act 1970 without altering its effect.  The early parts of S.2 of that Act referred to the right of a woman on making a claim to obtain arrears of remuneration.  These amendments have been put down so that the redrafted Equal Pay Act reflects more closely the original meaning."


(6)  Quite apart from the legislative material, it was clear that S.2, as originally enacted, provided that claims by women in Industrial Tribunals were to be subject to the time limit in subsection (4).  If Parliament had intended to change the position, it would have used clear words to give effect to such an intention.  It would be wrong to infer from the change of language from "referral" to "presentation" that Parliament intended to bring about a radical change in the scope of the time limit applicable to claims brought by persons in the Industrial Tribunal.  There is nothing in the Sex Discrimination Act 1975 to suggest that Parliament intended to remove the time limit which had been imposed by the 1970 Act on bringing Industrial Tribunal proceedings by a woman or her employer.



(7)  This result is consistent with commonsense.  It would be curious if references by the Secretary of State were to be subject to a time limit which is short in comparison with that applicable to proceedings brought by a woman or her employer.



For all these reasons we prefer the interpretation placed on S.2(1) and 2(4) by this Appeal Tribunal in the case of Etherson.  We reject the contrary arguments presented by Mr Cavanagh.

  

In summary, his arguments on the proposition that S.2(4) does not apply to claims presented under S.2(1) were these -




(1)  The linguistic argument.  He emphasised that in S.2(4) the words "referred" and "reference" were used.  They appear in S.2(2).  They do not appear in S.2(1).  Further, the word, "claim" appears in S.2(4) and 2(1) and also appears in S.2(2).  The word "present", which appears in S.2(1), does not appear in S.2(4).  He also pointed out that S.2A, introduced by amendment in 1984, distinguishes between "complaint" in S.2(1) and "reference" in S.2(2).




(2)  The merit argument   Mr Cavanagh submitted that his interpretation made more sense because the same time limits would apply for cases brought in the county court or in the Industrial Tribunal.  On the contrary interpretation, the six month time limit would only apply in the Industrial Tribunal.  There would be a period of six years for bringing a case in the county court.




(3)  The legislative materials point.    It was submitted that it was not appropriate to refer to these in this case under the doctrine in Pepper v. Hart [1993] AC 593.  It was only permissible to refer to parliamentary material in the rare case where the issue of interpretation had been addressed in a parliamentary debate by the proposer of the Bill and where the speech had made the meaning of the provision clear: see pages 616G - 617C, 621D - E, 629F - G, 634D - E, 637D - F and 642E -F.  Reference to Hansard revealed that the issue of interpretation of S.2 is not addressed in the 1975 Debate on the Sex Discrimination Bill and the intention of the provision is not clear from the passages in Hansard.




(4)  The purposive approach.  Mr Cavanagh relied on what he described as a "logical explanation" for the change in the wording of S.2(1) so as to take claims made under it out of the scope of S.2(4).  It should not be assumed that the change was a mere drafting error. 




(5)  Legislative history.   Mr Cavanagh accepted that it was clear under the 1970 Act, as originally drafted, that the time limit in S.2(4) applied to claims pursuant to S.2(1).  It was not possible, he submitted, to say with confidence that the change of the language of S.2(1) was not deliberate.  He pointed to the limits explained in Craies on Statute Law (7th Edition) p.140 - 146 on the use of legislative history as an aid to construction.  Applying the principles set out in that passage, he submitted that legislative history did not require a different interpretation than was obtained on the natural reading of the language of the 1970 Act, as amended.


General

II
What are the time limits applicable to the institution of the claims?


In our judgment, the Industrial Tribunal correctly concluded that the relevant time limit is the period of six months in S.2(4) of the 1970 Act; that that time limit applies to claims which invoke Community law and even to claims against the State or emanations of the State; and that that time limit is not incompatible with Community law, either on the grounds of being discriminatory or as making it impossible or excessively difficult to exercise Community rights.  We apply the decisions of the Court of Appeal in Biggs v. Somerset County Council [1996] ICR 364 and in Staffordshire County Council v. Barber [1996] ICR 339, approving the reasoning of this Tribunal in [1995] ICR 811.


We therefore dismiss the appeal on this point. 

  



Time Limits - General Observations


(1)  If the action is brought purely under domestic law, the 1970 Act is the relevant legislation concerning equal treatment in matters of pay.  Section 2(4) sets the time limit requirement that no claim can be brought if the applicant has not been employed in the employment within the six months preceding the date of the reference.



(2)  There is no discretion to extend the time for instituting proceedings.  This is to be contrasted with the position in relation to claims for unfair dismissal (S.67(2) of the 1978 Act) and claims for sex discrimination under the 1975 Act where there is a discretion to extend time on just and equitable grounds (S.76(5).



(3)  If a Community right is invoked, such as that conferred by Article 119, the general principle of Community law has been well established for over 20 years, as appears from the cases of Rewe [1976] ECR 1989 at 1997, Comet [1976] ECR 2043 at 2052, 2053, San Giorgio [1983] ECR 3595, paras 12 and 17, B P Supergas [1995] (EC) All ER 685, para 41.



(a)  It is for the domestic legal system of each member state to determine the procedural rules and conditions governing actions at law intended to ensure the protection of the rights which the individuals derive from the direct effect of Community law.  See Brasserie du Pecheur S.A. v. Federal Republic of Germany [1996] IRLR 267 paras 82, 83. 




(b)  In general, reasonable time limits which, unobserved, bar proceedings, fall within this principle and are consistent with the principle of legal certainty.




(c)  The general principle may be displaced -





(i)  by express Community rules on the subject (there are none);





(ii)  where the conditions are less favourable than those applicable to the same or similar actions of an internal, domestic nature;





(iii)  where the conditions are framed so as to render excessively difficult or virtually impossible in practice the exercise of the rights conferred by Community law; and





(iv)  where a Directive directly confers rights on individuals, but those rights have not been properly transposed or implemented by the member state into its domestic legal system (the Emmott principle).  That principle has been the main focus of argument on time limits on these appeals.

 
III
Does the Emmott principle preclude the State or an emanation of the State from relying on the time limits in S.2(4)?



We agree with the Industrial Tribunal that it does not.  



This point affects the public sector workers.  It is based on a broad submission that the United Kingdom Government failed at the relevant time to implement properly the provisions of the Directive.  It only did so on 31st May 1995.



Preliminary Observations


(1)  This point can only be relied on by employees in the public sector (Local Government, Education, Health and possibly the Electricity sector), but not by those in the private sector, such as the Banking employees.



(2)  It has been held by the European Court of Justice that the nature of Directives is that they only have vertical effect (not horizontal effect).  This means that they can only be enforced in national courts as against the State or an emanation of the State, even though the particular emanation of the State does not have the power to transpose the provisions of the Directive into the domestic law of the State.



(3)  The principle applies, even where the State is unaware that it is in default of its obligations under the Directive.  The principle is not confined to cases where the default on the part of the member state is deliberate.



(4)  If the principle in Emmott does apply, the time does not begin to run in these cases until 31st May 1995, when the 1995 Regulations were made to give effect to the Directive, as interpreted in the judgment of the European Court of Justice in Vroege and Fisscher.



The Decision of the Industrial Tribunal


The Chairman of the Industrial Tribunal held that the Emmott principle does not apply in this case, because the Applicants are not entitled to rely on the Directive in parallel with, or instead of, Article 119 which confers a directly effective right to equal pay for equal work and the content and scope of that right is not altered by the Directive.



We agree with that conclusion of the Chairman.  There is no error of law in it.  The matter is acte clair as a matter of Community Law.  There is no need to make a reference on the point to the European Court of Justice.



The Emmott Principle - General


We have found it helpful on this part of the case to pose a series of sub-questions about the nature and scope of the Emmott principle before stating more fully our reasons why it does not apply to assist the Applicants.



(1)  What is the Emmott principle?   It is to be found in the decision of the European Court of Justice in Emmott v. Minister for Social Welfare [1991] ECR 1-4269.  It is a kind of estoppel.  It precludes reliance on national procedural rules, such as time limits, and so prevents time from beginning to run against an applicant making a claim caught by the principle.



(2)  Who does the principle disqualify from relying on time limits?    It disqualifies competent authorities of a member state from relying on time limits, so long as that member state has not properly implemented or transposed a Directive into its domestic legal system.



(3)  In what proceedings does the Emmott principle apply?       It applies in judicial proceedings brought by an individual in the national court or tribunal of a member state to protect rights against a defaulting Member state, if those rights are directly conferred on him by the Directive in sufficiently precise and unconditional terms.  It does not apply to a claim based on the directly effective provisions of Article 119.  Those provisions do not require any further implementation or transposition into the domestic legislation.  They are already in place for application by national courts.



(4)  What is the basis of the principle?     




(1)  The main basis of the principle is that a member state cannot rely on its own default in fulfilling its Community obligations.  The state cannot plead its own wrong.  It is prevented from deriving any advantage whatsoever from its failure to comply with Community law.  The principle encourages member states to implement Directives binding on them and penalises them for failure to do so.




(2)  The position from the point of the individual is that he is unable to ascertain the full extent of his rights until the Directive has been properly transposed into domestic law.  Those rights are in a state of uncertainty, which will only be brought to an end when the provisions of the Directive are properly transposed.  Only then will the individual be able to ascertain the full extent of his rights and rely on them before national courts and tribunals.  (That uncertainty does not exist where individuals have identical directly effective rights under such a provision as Article 119).



(5)  The principle has been applied in a number of cases.  The particular cases are Bekker [1982] ECR 53 at pages 70 and 71, paragraphs 17 to 26; Foster v. British Gas Plc [1991] ICR 84 at 106 and Marshall (No.1) [1986] ICR 335 at 355, paragraph 16.  They decide that -




(a)  An individual may rely in proceedings in the national court or tribunal on a Directive against any national provision which is incompatible with the Directive -





(i)  where the implementing measures have not been adopted by the member state; and





(ii)  the provisions of the Directive, so far as the subject matter is concerned, are unconditional and sufficiently precise.




(b)  The defaulting member state is estopped from relying on the incompatible provisions of domestic law and on its own failure to perform the obligation which the Directive entails.  The focus is on the obligations of the Member state and its default in performance of them.




(c)  The principle applies against an organisation or body subject to the authority or control of the state.




(d)  The principle applies whether the state is acting in the capacity of a public authority or as an employer.




(e)  The principle may not, however, be relied by one individual as against another, because Directives impose obligations only on the state, not on individuals.



Reasons for Decision


In our judgment, the arguments in this case on the application or non-application of the Emmott principle have been resolved at this level by the recent decision of the Court of Appeal in Biggs v. Somerset County Council [1996] ICR 364 which was handed down after argument and decision in this case before the Industrial Tribunal.  The decision is binding on this Tribunal. 



The Court of Appeal held that the Emmott principle has no application to the Directive where the claims invoke the directly effective provisions of Article 119 and, in doing so, also invoke the same principles in the Directive and seek to apply them to the same facts.  Claims cannot be based on the Directive in parallel with, or to the exclusion of, Article 119, in order to take advantage of the Emmott principle and in order to circumvent the procedural rules applicable to claims under domestic law and to claims which invoke a directly effective provision in the EC Treaty.



We observe that the cases also indicate that there are limits on the scope of the principle in Emmott.



(1)  The Emmott case was decided in the context of state benefits.  It was not concerned with questions of equal pay for equal work.  It is restricted to the particular facts of that case Johnson (No.2) (supra) para 26; Supergas (infra) paras 56-57 (Opinion of Advocate-General).



(2)  In Emmott there was no directly effective [Treaty] Article like Article 119 which is invoked in this case.  The principle does not extend to a case of a time limit on proceedings relying on a directly effective right BP Supergas [1995] All ER (EC) 684, paras 37- 42.  This Directive did not create the right to equal pay: that was created by, and was enforceable under, Article 119.



(3)  In Emmott the time limit in domestic law deprived the applicant of any right to invoke the principle of equal treatment.  In this case there was nothing to prevent the applicant from invoking Article 119 within the domestic law time limits specified in S.2(4) of the 1970 Act.



The Applicants' Submissions on the Emmott Point


In our view, the submissions made by the Mr Cavanagh on behalf of the public sector Applicants, in support of a submission that the Chairman of the Industrial Tribunal erred in law in not applying the Emmott principle, should be rejected as inconsistent with the ruling of the Court of Appeal in Biggs (supra).



Mr Cavanagh's arguments were, in outline, these -



(1)  The claims of the public sector workers are against the state or an emanation of the state.



(2)  The claims are based on provisions of the Directive which are unconditional and sufficiently precise and so gave directly effective rights to individuals against the state and its competent authorities.  That included the right to have substantive rights to equal pay embodied in domestic law, a right not given by Article 119 itself.



(3)  Until 31st May 1995 (when the new Regulations were made) the United Kingdom was in default in implementing Articles 2 and 6 of the Directive into domestic law.  It was in default until then and at the time when these proceedings were commenced and at all material times since February 1976, because it had not provided a remedy in domestic law for a victim of indirect discrimination in respect of the grant of access to occupational pension schemes.



(4)  Time did not run against the public sector Applicants before 31st May 1995, by which time the applications had been made and were therefore not out of time.



(5)  The arguments of the Respondents were misconceived.  The Emmott principle applied to all Directives.  Community law drew no distinction between Directives made under Article 100 and those made under Article 235 (where the Treaty has not provided the necessary powers to attain one of the objectives of the Treaty).  Further, there is no relevant distinction between Directives which deal with matters not also dealt with by Treaty Articles and those which deal with matters dealt with in the Treaty without affecting the content and scope of the principle in the Treaty Article, such as Article 119.



(6)  The decision of the Industrial Tribunal and the submissions made by the Respondents led to the conclusion that the Directive was unnecessary.  This was not the case.  It was necessary, because it imposed an obligation on the member state to implement rights through domestic legislation.  That duty gave rise to corresponding rights for the Applicants which did not arise from Article 119 itself namely - a right to have the right embodied in domestic law and to ascertain those rights from the domestic legislation itself.  That was a separate and valuable right, even when there is a substantive directly effective right in a Treaty Article, such as Article 119.



(7)  There are decisions of the European Court of Justice which treat the Directive as having a separate existence from Article 119.  For example, cases where references have been made by national courts to the European Court of Justice for the interpretation of both Article 119 and the Directive.



Handels v. Dansk [1991] ECR 74 and Royal Copenhagen [1995] ECR 1275 at 1303 paras 13-15, 28 and 41.



(8)  The Industrial Tribunal had misinterpreted the effect of the European Court's decision in McCarthy's v. Smith [1981] 1QB 180.  That case did not decide that the Directives cannot be relied on in parallel with, or instead of, Article 119.  The Court only interpreted Article 119.  It was unnecessary for it to interpret the Directive.  The position is that Article 119 and the Directive co-exist and operate simultaneously against the state and its emanations.  The fact that they overlap does not prevent reliance on the Directive.



(9)  If the position was not acte claire in favour of the Applicants, there should be a reference on the Emmott point under Article 177.  The Court of Appeal decision in Biggs did not prevent the making of a reference.  No reference had in fact been sought from the Industrial Tribunal or the Appeal Tribunal or the Court of Appeal in Biggs.  There was therefore nothing to prevent this Tribunal from making a reference for the interpretation of the Emmott principle.


IV
Is the Time Limit in S.2(4) discriminatory, in the sense that it treats Community claims less favourably than domestic law claims of a similar nature?


Section 2(4) is not discriminatory and not incompatible with Community law.  We accept the submissions of the Respondents that the Industrial Tribunal Chairman was correct in rejecting the submission that the time limit in S.2(4) is discriminatory of Community law claims and therefore should be disapplied.  This point is resolved at this level of decision by the Court of Appeal's judgment in Biggs (supra).  The position is as follows:-




(1)  An action to enforce the right to legal access to an occupational pension scheme could have been brought at any time since 1976 under the directly effective provisions of Article 119.


    

(2)  The six months time limit in S.2(4) was not less favourable in a case which invoked Article 119 and the Directive than in a case where those Community law provisions were not invoked.  The time limit is perfectly general.  It is the same in the case both of a purely domestic claim under the 1970 Act (eg, by a full time employee enforcing a right to equal pay) and of a claim which invokes Article 119, as done by a part-time employee.  In the latter case, there is no right to a more favourable time limit; only to the same time limit .



The Applicants' Submissions


Mr Cavanagh attempted to persuade us (without success) that, in deciding whether the time limits were discriminatory or not, we should not look at the time limit for bringing an equal pay case under S.2(4), but at other domestic law actions which he submitted were of a similar nature ie, 




(1)  pensions actions for discriminatory benefit provisions under the 1995 Regulations which came into force on 1st January 1996 and are subject to more generous time limits;




(2)  actions for continuing acts of sex and race discrimination where the limit of three months does not begin to apply until the acts have ceased to continue;




(3)  actions for a series of deductions under the Wages Act;




(4)  actions for breach of contract (six years from the date of the breach).



Mr Cavanagh submitted that the time limit in S.2(4) was incompatible with Community law principles.  It should be disapplied in favour of a more generous time limit applicable to domestic actions of a similar nature.   There is no support in the domestic law in the United Kingdom or in Community law for an approach which requires such a wide-ranging comparison of time limits for other domestic causes of action relating to discrimination in employment or to employment contracts generally.  In our judgment, such actions are not similar actions of a domestic nature.  Similar claims are those made under the 1970 Act.


V
Does the Time Limit in S.2(4) make it impossible in practice or excessively difficult to exercise the Community law right


In our judgment, the answer is no.  We accept the submissions of the Respondents that the Industrial Tribunal Chairman made a legally correct decision.  His view has been supported by the subsequent decision of the Court of Appeal in Biggs v. Somerset County Council (supra).



The legal position is that -




(1)  The time limit in S.2(4) does not make it impossible in practice to exercise the Community law right to equal pay.  It can be exercised if the time limits are observed.




(2)  The time limit in S.2(4) is reasonable.  It does not begin to run until the end of the contract.  Even shorter periods than those in S.2(4) have been found to be compatible with Community law: see Comet (supra (30 days)) and Rewe (1 month).  




(3)  Since 1976 Article 119 has provided directly enforceable and effective rights available in national courts and tribunals.  There was no legal bar to proceedings by the Applicants.  The fact that there were provisions in domestic law which are incompatible with the principles of Community law is no legal bar to the enforcement of Community law rights of superior force.  Indeed, that is the point of S.2 of the European Communities Act 1972.  Inconsistent provisions of domestic law do not establish a bar to the enforcement of Community rights.  If such provisions are incompatible it is the duty of the national courts to disapply them.  




(4)  The Applicants' knowledge of their legal rights and their understanding or lack of understanding of them is not relevant to the question whether it is impossible in practice for them to exercise the rights in Community law.  The application of general time limits in S.2(4) does not depend on the understanding or knowledge of the law by individual potential applicants or on the clarification of the law as in Vroege and Fisscher where the ECJ recognised that domestic law time limits would apply, if compatible with Community law.




(5)  It is not the time limit in S.2(4) which made it impossible for the Applicants to bring their claims earlier or which bars access to the Tribunal.  It is the failure of the Applicants to bring a case within the time limits which has the consequence that they are now out of time.  The fact that proceedings by the Applicants may involve cost, risk and time does not make it impossible or excessively difficult to enforce the right. 




(6)  The Applicants are seeking by this submission to evade a time limit on the basis that they had only recently become aware of the existence of the right and at the same time to rely on its retrospective effect without application of the time limit.  That is impermissible.




(7)  The time limits did not run from the date of the decisions of the European Court of Justice in Vroege and Fisscher (28th September 1994).  They ran, in accordance with Rewe principle, as prescribed by domestic law for cases for equal pay.  The decisions in Vroege and Fisscher were declaratory of the law.  The principles of legal knowledge applied.  The individual applicants' subjective understanding of the legal position was irrelevant.  If it were relevant, the time limit would vary from case to case.  The fact is that it has been established since 1976 that Article 119 created directly effective rights, since 1986 that Article 119 applies to indirectly discriminatory exclusion from a pension scheme and since 1990 that contracted out pensions fall within Article 119



The Applicants' Submissions


We reject the points made by Mr Cavanagh and Ms McNeill on behalf of the Applicants.  Their points may be summarised as follows:-




(1)  The reasonable understanding of the parties is relevant in determining reasonable time limits under Community law.



 
(2)  Not until Barber was decided by the European Court of Justice in 1990 was it established that "pay" in Article 119 applied to pension schemes to which the applicants had been denied access.




(3)  The cases of Vroege and Fisscher were not decided until 28th September 1994.  Not until then was it made clear that the retroactivity limitation, applied in Barber by the European Court of Justice, did not apply to the right to join an occupational pension scheme.




(4)  Domestic law had denied a right to part-time workers to make a claim to join an occupational pension scheme.  Indeed, domestic law provisions had positively misled the Applicants about their rights.  Until May 1995, there was a domestic law bar against their claims.  The time and cost of judicial determination of the validity of that bar were prohibitive and the outcome of any such challenge was uncertain.      


VI
On the true construction of S.2(4) of the 1970 Act does the six months time limit run from the end of the particular contract of service in force?  Or does it run from the end of the employment with the employer after a succession of fixed term contracts with no genuine breaks?


In our judgment, the time limit under S.2(4) runs from the end of each contract under which a part-time employee is employed and not from the end of any employment with the employer comprehending a succession of different contracts of employment with the same employer.  There is therefore no error of law in the decision of the Industrial Tribunal Chairman and we agree with the submissions of the Respondents.



This issue is one of domestic law only.  It affects workers in the public sector more than private sector workers:  for example, part-time teachers teaching at the same school or college for a number of years under a succession of fixed term contracts for each term, with breaks between contracts during the school holidays and college vacation.  It also affects similar staff employed for the academic year only, with a break between the end of one academic year and the beginning of the next.



Industrial Tribunal Decision


The Chairman of the Industrial Tribunal decided that -



(1)  Claims are only in time if commenced within six months of the end of the contract of employment containing the equality clause allegedly breached. 



(2)  Periods of employment covered by previous contracts do not give rise to a cause of action, unless proceedings have been instituted within six months of their termination.



(3)  That reasoning applies to all such contracts, including term and academic year contracts.



Conclusion


In our judgment, the legal position is as follows:-



(1)  The scheme of the 1970 Act is that the principle of equal pay for equal work, without discrimination based on sex, takes effect through the mechanism of an equality clause introduced by statute into a particular contract of employment.  The 1970 Act does not contain any provisions for employment under different contracts with the same employer to be treated as continuous employment cf. Schedule 13 to the 1978 Act.



(2)  Section 2(4) bars a claim if the claimant




"... has not been employed in the employment within six months preceding the date of the reference."


(3)  The earlier reference in S.2(4) to "employment" is in the context of the nature of the claim ie, a claim "in respect of an equality clause relating to a woman's employment."   Such a claim is in respect of a particular contract of employment, because an equality clause is a clause in or introduced into a specific contract of employment, either as a matter of express agreement or incorporated into the specific contract by statute.  Under S.1(6)(a)  "employee" is defined, only for the purposes of S.1, as "employed under a contract of service".



(4)  The second reference to "employment" in S.2(4) is in the context of a limitation on the jurisdiction of the Industrial Tribunal to entertain such a claim.  An Industrial Tribunal has no jurisdiction in respect of the claim if the applicant "has not been employed in the employment" within the specified period of six months.  The "employment" referred to in the jurisdictional context must, on a natural, ordinary and consistent reading of the provision, refer to the same employment in respect of which the claim is made.  As that claim must be in respect of an equality clause in a particular contract, so the limit on jurisdiction must also be a reference to employment under the contract of employment containing the equality clause.  We prefer this construction to that proposed by Mr Paines on behalf of the Secretary of State that "employed in the employment" has a wider meaning than "employed under the same contract of employment"  and refers to periods of employment, including a single employment period under a series of immediately consecutive contracts (but see (6) below).



(5)  If the applicant is employed under a succession of separate contracts of employment, the prima facie position is that she is not entitled to bring a claim in respect of the equality clause in any contract of employment which has expired more than six months prior to the bringing of the claim to the Tribunal.



(6)  There are two possible modifications of the position, depending on the facts and on the construction of the contractual documents in a particular case, where there has been a succession of contracts -




(a)  where there is no break in fact in the employment under a succession of immediately consecutive contracts.  This may occur where, on a variation or a promotion, the employer issues the employee with a new contract, but the relationship of employer and employee is not interrupted by any break;




(b)  where the succession of specific contracts for regular or short occasional work (eg, supply teaching) is governed by another underlying, continuing "umbrella" contract which requires the employer to offer and the employee to accept the continuing contractual relationship between them.  Under such a contract, for example, the school holidays and the college vacations do not break continuity of service of the employer and employee relationship because, during that break, there is a continuing contractual obligation for the next fixed term contract, unless the continuing contract has been terminated by agreement or by unilateral exercise of an express or implied power of termination in certain events or on prescribed or reasonable notice.



(7)  This analysis of the position is consistent with the demands of legal certainty and fairness.  The Applicants accepted that, even on their contention, a part-time employee could not bring a claim within the time limits in S.2(4) in the case of irregular employment; if, for example, there a five-year gap between the two periods of working under different contracts with the same employer.  The six months period would, in that case, start to run in respect of the first contract from the end of that contract, not from the end of the later contract under which he was re-employed.



We do not accept the contentions of the Applicants that the construction puts a gloss on S.2(4), involving the insertion, after the word "employment", of further words




"...under the same contract as that in respect of which the claim is made".


It is true that S.2(4) does not refer in express terms to employment under the same contract of employment.  It is also true that the definition of employee in S.1 is only for the purposes of that section.  The construction of S.2(4) is, however, coloured by the scheme of the rights conferred in the context in which "employment" is used.  It is not possible to divorce S.2(4), which places a time limit on the enforcement of the right, from S.1, which defines the nature of the rights conferred.  They are rights in a particular contract.  When that contract expires, the employment will also expire,  even if another contract follows after the break and even if the break is itself related to the periodical nature of the work and the employer in fact does the same work contract after contract, term after term, year after year, for the same employer and will enjoy continuity of service for the purpose of enjoying and exercising other employment rights, such as the right not to be unfairly dismissed: see Ford v. Warwickshire County Council [1983] ICR 273.  Even then, the consequence in such cases is that the employee must submit an originating application in respect of each term or session to avoid the application of the time limit in S.2(4).


VII
Is the temporal restriction in S.2(5) of the 1970 Act, as modified by Regulation 12 of the 1976 Regulations, to 2 years prior to the institution of proceedings compatible with Community Law?


We agree with the Chairman of the Industrial Tribunal that the answer to this question is "Yes".  The effect of S.2(5), as modified by Regulation 12 of the 1976 Regulations, is that no claim may be made for a declaration of a right to membership of a pension scheme, with the corresponding right to recover contribution from an employer, in respect of a period earlier than 2 years prior to the institution of the claim.



This restriction is attacked by the Applicants as contrary to Community law under four headings.



(1)  The section fails to give a full and effective judicial remedy for breach of Community law and is in breach of the principles in Marshall (No.2) [1993] ICR 893.  A remedy for unequal treatment should restore equality by full compensation for loss sustained.  (See also Hertz [1984] ECR 1921 at 1944


(2)  The two year limitation is discriminatory, because there are no such limits on remedy in domestic law actions of a similar nature eg, breach of contract and discrimination claims.  The principle of comparability is breached.



(3)  The limitation makes it impossible in practice to exercise the rights conferred by Community law.



(4)  The limitation is inconsistent with the judgment of the European Court of Justice in Vroege and Fisscher (paragraph 27) which placed no limit on retrospective effect (cf Barber) and stated -




"... the direct effect of Article 119 can be relied on in order retroactively to claim equal treatment in relation to the right to join an occupational pension scheme and this may be done as from 8th April 1976"


(It is common ground that, even if the two year limitation is incompatible with Community law, no claim can be made in respect of a period prior to 8th April 1976).      



We agree with the Chairman of the Industrial Tribunal and with the Respondents that the attack on all four grounds fails.  In our view, the legal position is as follows:-



(1)  The European Court of Justice did not set any temporal limit (`ratione temporis') on the claim for a right to be a member of an occupational pension scheme in the decision in Vroege and Fisscher (cf. Barber).  There was "no ECJ time limit" or cut off.



(2)  The principle of national time limits in Rewe and later cases as stated above under Question II apply.  Limitations on remedy may be set by the domestic legal system of a member state.



(3)  The European Court of Justice has recognised on a number of occasions that reasonable limitations on the retrospective effect of a claim may be placed on domestic legal systems and that periods as short as one year may be reasonable: see Steenhorst-Neerings v. Bestuur [1994] IRLR 244 at pages 246 - 247, paras 13 - 24 and Johnson v. Chief Adjudication Officer [1995] IRLR 157.  Such a limitation does not bar access to the courts or tribunals or make it impossible to enforce Community rights.



(4)  The two-year limitation period is reasonable, is not discriminatory and does not mean that there is no effective judicial remedy for breach of Community law.  If the claim is brought within 2 years of the alleged breach of the equality clause then full arrears may be recovered.  The limitation is on back-dating, not an upper limit on quantum.  The limitation in S.2(5) does not therefore, offend against the principles laid down in Marshall (No.2).  In that case there was an upper limit on compensation whenever the case was brought and whatever the amount of loss suffered.



(5)  The paragraphs in the ECJ judgment in Vroege and Fisscher upon which the Applicants rely do not relate to the issue of the application of relevant national time limits for bringing claims to enforce Community rights.  The Applicants' argument ignore the context of the passages in question.  Those paragraphs, principally paragraph 27, relate to the question whether or not there is a need to qualify the direct effect of Article 119 by imposing a temporal limitation so that, as a matter of Community law, Article 119 would only generate directly effective rights in respect of periods of service after the judgment in Vroege and Fisscher.  As already explained, the European Court did not think fit to make any such qualification.  The matter was therefore left as one of national law limits which the court accepted could be relied upon as against employees claiming the right to join an occupational pension scheme: see paragraphs 38 - 40.  The only limits set to the application of national law limitations are those of non-discrimination and impossibility already discussed.


VIII
Are the rights of male part-time employees co-extensive with female part-time employees?


We agree with the Chairman of the Industrial Tribunal that the answer to this question is "yes".



The only male applicant in these test cases is Mr Mannion whose claims against Stockport Metropolitan Borough Council and Secretary of State for Environment was rejected as out of time.  He retired on 11th May 1994.  His Originating Application was not presented until 27th December 1994.



The Decision of the Industrial Tribunal


The Chairman decided that part-time male employees are eligible to bring claims, though he directed that the employers should have the right to re-argue the point in individual cases at a subsequent stage in the litigation.  He refused to strike out the proceedings but stayed the claims until such time as a female part-timer is admitted to their employer's pension scheme, with membership backdated beyond the date when membership of the scheme ceased to require a minimum number of hours service.



The Secretary of State for Environment is the only Respondent to challenge this point and does so by cross-appeal.  



In our judgment, the Chairman's affirmative answer to the question and the terms of his order are correct for the following reasons -



(1)  The Industrial Tribunal has a discretion at any time before the hearing of an originating application to determine an issue relating to the entitlement of a party to bring proceedings: Rule 6 of the Industrial Tribunal (Constitution and Rules of Procedure) Regulations 1993.



(2)  The Tribunal also has a discretion whether to strike out proceedings; for example, on the ground that an applicant is not entitled to bring them.



(3)  There is no legal error in the Chairman's exercise of his discretion to refuse to strike out a claim of a male part-time worker.  In order to establish a legal error, it would have to be shown that there was an error of legal principle in the exercise of a discretion or that the decision was one which no reasonable Chairman, with a proper appreciation of the facts and a correct understanding of the law, would have reached eg, by ignoring relevant factors or by relying on irrelevant factors.



(4)  The Chairman took full account of the objections of the Secretary of State to the eligibility of male part-time employees to bring claims.  Their objections were that male part-time employees' claims were not maintainable for the following reasons:




(a)  Male part-time employees had no cause of action.  The cause of action of female part-time employees is based on indirect discrimination on the ground of sex.  There is no such indirect discrimination against male part-time employees who are excluded.  They would simply be claiming equality with other men, and not as victims of discrimination on the ground of sex.  A man cannot, therefore, succeed on the basis of indirect discrimination against women.




(b)  The complaint of a male part-time employee relates only to a future possibility.  It is premature and parasitic on a claim by a female, ie, part-time female employees are admitted to a pension scheme, but males continue to be excluded where denial of access adversely affects a considerably greater proportion of men than women.  Thus, until female part-time employees are admitted to a scheme, the male part-time employees have suffered no discrimination or inequality of pay.  The fact is that no claim by a female part-time employee has yet succeeded.



(5)  The Chairman took into account the fact that the claim by male part-time employees was not purely future, hypothetical or academic.  It is not in dispute that, if a female part-time employee were in fact admitted to a scheme in the future and became entitled to benefits, but a male part-time employee continued to be excluded, there would be a breach of the equality clause in the man's contract of employment and that breach would continue to be directly discriminatory against him, until his rights were made co-extensive with those of his female comparator.  The Rules would have to be amended.  Further, if the benefits awarded to women were backdated, but a man continued to be excluded, then there would be a remedy for past breaches of the 1970 Act granted to female part-timers but also affecting male part-timers.  If a man were not able to institute proceedings unless and until a female employee is admitted to a scheme in the future, he would be prejudiced in his claims for equal pay.  A female part-time employee might not be admitted until the conclusion all the issues in these proceedings.  That might take several years to achieve.  By then a successful female applicant would be entitled to backdating at the very least to the time when she institute her proceedings and 2 years prior to that.  If a male part-time employee were not entitled to institute such a case until then, he would never be able to achieve an equality of benefit with a female part-time employee pursuant to the equality clause in his contract.  A striking order might therefore inflict real injustice on male part-timers.



(6)  The Chairman took into account the fact that a refusal to strike out now would not be unjust to the employers who could raise their argument at a later stage.  The prejudice to them was a postponement of a final decision on this point.  That is a lesser prejudice than would be suffered by the male part-time employee if his claim was struck out.



For these reasons we dismiss the cross-appeal on this point.


IX
Is the Applicants' only remedy a declaration of rights of access to the Occupational Pension Scheme and to benefit while a member of the Scheme?  Or are the Applicants entitled to equal treatment in the payment of pension benefits and to claim damages for loss of benefits payable under the Scheme?


In our judgment, the Chairman of the Industrial Tribunal was right to reject the argument of the Applicants that they could claim damages as compensation for the loss of benefits under the Pension Scheme.  He was satisfied that the Applicants' only remedy was a declaration as to their rights of access under the appropriate scheme and that if the two-year limitation in S.2(5) of the 1970 was valid under Community law, then that section, as modified by Regulation 12 of the 1976 Regulations, was also valid.  Even if the two-year limit on backdating was invalid under Community law, the Applicants' claim was still only one for a declaration, but with the two-year limitation removed.  He held that there was no power to grant damages.  Nothing had been drawn to his attention to suggest that, in selecting access to membership of a scheme as the appropriate remedy, rather than compensation or damages, the United Kingdom had acted in breach of Community law.  (The position is changed by the 1995 Regulations, but these claims are not brought under those Regulations).



We agree with the arguments for the Respondents that by virtue of Regulations 11 and 12 of the 1976 Regulations a claim for damages is excluded.  There is no basis for disapplying that Regulation as incompatible with Community law.  It was made within the legitimate exercise of discretion allowed to the United Kingdom as a member State.  The discrimination complained of is in relation to access, not in relation to the calculation of benefits.  The majority of the Applicants are not even yet entitled to benefits under the scheme.  There is no separate right to a benefit.  The benefits flow from the rights of access and contributions.



 In those circumstances the Industrial Tribunal was legally correct in holding that a declaration was the only remedy available for infringement of the Applicants' rights.


X
Should any question of interpretation of the EC Treaty or of the Directives be referred to the European Court of Justice?


The Industrial Tribunal Chairman was not asked to make any reference.  On the hearing of this appeal Mr Cavanagh and Miss McNeill devoted a large part of their Skeleton Argument to the submission that a reference should be made t o the European Court of Justice in respect of questions 2 - 5 of schedule 2 to the Notice of Appeal, which relate to the argument that the time limit of six months from the termination of employment imposed by S.2(4) of the 1970 Act made it impossible in practice for the Applicants to exercise their rights, and in respect of questions 6 - 10 in the schedule to the Notice of Appeal, relating to the contention that the two-year limitation provision in S.2(5) of the 1970 Act is inconsistent with Community law.  The Skeleton Argument contained full submissions on the scope of the discretion under Article 177 of the EC Treaty and submitted that both conditions for a reference were satisfied ie, a decision on the questions was necessary to enable the Appeal Tribunal to give judgment and the questions posed were questions of the interpretation of Community law.  It was contended that the Appeal Tribunal should exercise its discretion to make a reference at this stage, because there was room for doubt about the correct answers to the questions.  The Appeal Tribunal could not state "with complete confidence" the answer to those issues.  There should be a reference in accordance with the principles laid down by Sir Thomas Bingham MR in R v. Stock Exchange ex parte Else [1993] QB 534 at 545 D-F.   The European Court of Justice enjoys advantages in answering the questions not enjoyed by this Tribunal or any other national court.  The issues were not acte clair.  These are important test cases affecting tens of thousands of pending applications.  The reference was sought in good faith.  No purpose would be served in putting off a reference until this litigation reached the Court of Appeal or higher.  That would be a productive of further delay.



On the arguments that we have heard on these appeals, we would not exercise our discretion to make a reference on any of the questions referred to in the Notice of Appeal.  We are unanimous in the view that there is no real doubt about the correct interpretation of the relevant provisions of Community law.  They have been subject to a series of decisions in which the European Court of Justice have made the relevant points of interpretation clear.  The real dispute in this case is how the interpretation of Community law contained in judgments of the European Court should be applied to the facts of this case.  The application of those rulings on interpretation is a matter for the national courts, not for the European Court of Justice.



There is, however, a development on which we seek the further submissions of the parties.  As mentioned earlier in this judgment, the question of the incompatibility of S.2(5) with Community law was a matter raised in a case which was part-heard at the time when we heard this appeal - Mrs B S Levez v. T J Jennings (Harlow Pools) Ltd (Appeal No. EAT/812/94).   The adjourned hearing of that case took place on 2nd May 1996 when the Appeal Tribunal, differently constituted from the Appeal Tribunal on this appeal, save for the President, had the benefit of submissions from Mr Stephen Richards acting as Amicus appointed by the Attorney-General.  The deliberations in that case have resulted in disagreement between the President and the two lay members.  The two lay members consider that there are good arguments for the disapplication of the two-year time limit in S.2(5).  As a result of the disagreement in that case, it has been decided by that Tribunal that there should be a reference of a question concerning the interpretation of Community law relating to the two-year limitation in S.2(5).



In those circumstances, the members of this Tribunal have formed the provisional view that the appropriate course is to stay a final decision in this case on S.2(5) of the 1970 Act until the result of the reference in the Levez case is known.

Conclusion

For all the above reasons, we affirm the decision of the Industrial Tribunal Chairman and dismiss these appeals and cross-appeals, save for a small point on which agreement has been reached.  That is, that a longer period than seven days should be allowed for the strike- out order proposed by the Chairman under Rule 13(2)(d) to take effect.  He only allowed seven days, in his discretion, to show cause why the claims should not be struck out.  It has been agreed on this appeal that that period should be enlarged to 28 days.  As to whether the Chairman correctly applied the law to certain cases that is not a matter which we have been asked to determine on the appeal at this stage.     
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