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REASONS
The background
1.
Unlike the other public sector pension schemes, the Teachers’ Pension Scheme (at least for the period of time which is relevant for the purposes of the part-time worker pension litigation, from 8 April 1976 onwards) has never discriminated against part-time teachers except in one respect.   Prior to 1 April 2000, a teacher who retired from the profession in receipt of a pension and who then returned to teaching part-time, could not rejoin the pension scheme.   In contrast, a teacher who retired with a pension but who then returned to teaching full-time could rejoin the pension scheme.   There is one slight qualification to the second proposition, namely that between 1 April 1997 and 1 April 2000, a retired teacher in receipt of a pension returning to the profession full-time for the first time was also prevented from rejoining the pension scheme.   
2.
Mrs Pike is a teacher who, having retired from the profession on grounds of ill health, returned part-time and found herself excluded from further membership of the pension scheme.   She is one of a group of 74 claimants which forms a subset of the part-time worker pension litigation, who assert that the rule in the pension scheme excluding part-time post retirement returnees was indirectly discriminatory against women and therefore in breach of s. 1(1) of the Equal Pay Act 1970 and Article 141 EC.   Her case, which is a test case for the whole of the group, is before me by way of pre-hearing review under rule 18(7)(b) of the Employment Tribunals Rules of Procedure 2004 on the application of the Respondents, for whom Mr Paines QC and Mr Hill appear,  to strike out her claim on the grounds that it has no reasonable prospect of success it being the Respondents’ position that the offending rule in the pension scheme was not indirectly discriminatory against women.   It is common ground that the burden is on Mrs Pike to establish, on the balance of probabilities, that the rule was indirectly discriminatory against women.  
The issues
3.
There are two separate issues.    The first is the correct identity of the pool for determining disproportionate impact; the second is whether the statistical evidence which applies to that pool is sufficiently reliable for me to be able to draw any conclusions and if so what those conclusions are.   Mr Lynch QC and Mr Milford, who appear for the Claimant, whilst submitting that the statistics are, as Mr Lynch puts it, “well sufficient” to enable me to draw the necessary conclusions, further submit that I must also take into account the social and industrial reality that the preponderance of part-time working is done by women and in consequence any rule which excludes part-timers must necessarily exclude a disproportionately high number of women.
The Regulations

4.
The Regulations governing the entitlement of teachers to membership of the Teachers’ Pension Scheme and to payment of retirement benefits, are the Teachers’ Superannuation, latterly Pension, Regulations of varying dates.   Those which are material for our purposes are the Teachers’ Superannuation (Consolidation) Regulations 1988 (SI 1988/1652); the Teachers’ Superannuation (Amendment) Regulations 1997 (SI 1997/312), which introduced the short-lived exclusion of new full-time post retirement returnees; the Teachers’ Pension Regulations 1997 (SI 1997/3001), which consolidated the amendment into new Regulations; and finally the Teachers’ Pension (Amendment) Regulations 2000 (SI 2000/665), which removed the disqualification of both part-time and new full-time post retirement returnees from membership of the scheme.  
5.
Part B of the Regulations in each case defines pensionable employment which, for the purposes of part-time employment is to be found in reg. B2.  Regulation B2(2)(b) of the 1988 Regulations which has the effect of excluding from the scheme post-retirement returnees who return to teaching part-time only, provides that:-

“(2)
A person is not in pensionable employment by virtue of paragraph (1) while -

...

(b)
he is entitled to be paid a teacher’s pension .”

There is no corresponding provision in reg. B1 which applies to full time employment.
6.
Part E is concerned with the benefits of the scheme. Reg. E4 of the 1988 Regulations defines the circumstances in which a teacher becomes entitled to payment of retirement benefits.  They include those cases where the teacher has reached the age of 60 and has elected to retire (Regulation E4(2)); those cases where the teacher has not attained the age of 60 but has become incapacitated and is retired on ill health grounds (Regulation E4(6)); and those cases where the teacher has not attained the age of 60 but has attained the age of 50 and has either been made redundant or has been retired “in the interests of the efficient discharge of the employer’s functions” (Regulation E4(7)).   
7.
It is important to record, as Mr Paines quite rightly submits, that it is not necessary to retire in order for a full-time teacher to reduce their hours to part-time.   Part-time teaching, where the teacher is not in receipt of a pension under the Teachers’ Pension Scheme, is still pensionable employment for the purposes of that Scheme.  
The Pool:  submissions
8.
In the case of Croft & others v. The Planning Inspectorate (1) and the Minister for the Civil Service (2)  ET 507973/95, a case involving the Principal Civil Service Pension Scheme, a tribunal of which I was chairman had to consider the correct pool for comparison in the context of a case in which fee-paid planning inspectors were excluded from the Principal Civil Service Pension Scheme simply because they were fee paid.    We considered the law extensively at paragraphs 13 to 27 of our reasons.   Neither Mr Paines nor Mr Lynch submits that that reasoning is erroneous and indeed Mr Lynch specifically relies on three paragraphs of it.  For the purposes of this decision I can therefore omit some of the analysis of the authorities which I undertook in Croft and simply adopt what I said on that occasion. 

9.
The correct approach to selecting the pool in an indirect discrimination case involves two stages.   The first is to identify the requirement or condition, provision, criterion or practice complained of;  the second follows from the first because, to  be meaningful, the pool must include all persons to whom the requirement or condition applies, whether they be disadvantaged by it or not, and must exclude all persons to whom the requirement or condition does not apply.  The inclusion of any from the latter pool would obviously be absurd.   When one is considering the effect of a requirement which applies only to teachers, one does not consider the position of nurses.   But the reverse would also severely skew the result. When considering a requirement or condition which applies to all teachers, one would not get a reliable outcome if one omitted from the statistical analysis some teachers.

10.
There is no dispute between the parties about the offending requirement or provision which prevented Mrs Pike from re-entering the Teachers’ Pension Scheme as a post-retirement returnee. It is rule B2(2)(b) of the 1988 Regulations and its successors.  In Croft I said that for the sake of simplicity, the offending requirement in that case was best expressed as a negative.   It was a requirement not to be fee paid.   Mr Paines submits that that is the correct approach to adopt in this case also.   It is correct not merely as a matter of simplicity or convenience but as a matter of logic because the requirement or provision is a disqualifying one rather than a qualifying one.  Here, it is a requirement that in order to be in pensionable employment one must not be a part-time teacher who is in receipt of a teacher’s pension.   I do not understand Mr Lynch to disagree with that submission and in my judgement it is correct.   
11.
As in Croft, the dispute between Mr Lynch and Mr Paines focuses not on the requirement or provision itself but on the question to whom does the requirement or condition apply and in consequence who is within and who is outwith, the pool.   To undertake this task, both Mr Lynch and Mr Paines submit, and I agree, requires not an examination of what the requirement or provision says but what, properly understood, it does.  Although Mr Lynch submitted that there can only be one pool in this case, he drew my attention to certain passages from the judgment of the EAT in Chief Constable of Avon and Somerset Constabulary v. Chew UKEAT/503/00 which suggest that more than one pool might be appropriate and a tribunal would only be in error if it chose a pool which was outside the permissible range of choices, applying the correct criteria (paragraph 37).  Mr Paines submitted that those remarks in Chew were not only obiter as the issue before the EAT was merely whether the tribunal had been correct to treat some officers as non-qualifiers, more importantly, they are contrary to several later decisions which I considered in Croft.  As Mr Lynch pins his colours firmly to a single pool and offers me no alternatives, I need say no more about Chew other than that I accept Mr Paines’s submissions about it for the reasons which I gave for the choice of the pool in Croft.

12.
 Mr Paines submits that the pool is all teachers because all teachers are eligible to join the pension scheme and are therefore potentially affected by the rule, which is a rule of the scheme as a whole.   Mr Lynch submits that the pool must be confined to those teachers who returned to work having retired and obtained a pension.  This is the only area of the Teachers’ Pension Scheme where the full-time/part-time distinction applies and in consequence what happens with regard to the body of teachers as a whole where no such distinction is made is wholly irrelevant.   In order to obtain the correct result, the pool must focus on the affected group - the group to which the provision actually applies.   
13.
Mr Lynch drew an analogy which he submitted was sound.   His analogy involved a factory in which there were a thousand workers, male and female, full-time and part-time, all of whom had full access to the company pension scheme with the exception of the lathe operators, who numbered 100.   Seventy of those lathe operators were full-time and 30 were part-time, of whom 20 were women.  For historical reasons, only full-time lathe operators were eligible to join the company pension scheme.  Quite clearly, that rule had a disproportionately adverse effect on women, there being twice as many women as men who were excluded.   It would be wholly wrong in those circumstances when determining the question of disproportionate impact to bring into the pool the rest of the work force because they could not be affected by the discriminatory provision.   Likewise, he submitted, the Teachers’ Pension Scheme.  Pre-retirement teachers are wholly unaffected by the offending requirement or provision and should not therefore be included in the pool.  
14.
In response to my suggestion that the analogy was flawed because while within the factory operators who were not lathe operators would not normally become lathe operators and there was therefore no potential for them to be affected by the rule, all teachers were potentially affected by the exclusion of part-time post-retirement returnees and may find themselves in that position either through choice or, in the case of Mrs Pike, circumstance,  Mr Lynch submitted that that was not the case.   Not all teachers would retire.   By that I presume he meant some might die in service and some might leave before they had accrued entitlement to a pension.   Some, indeed clearly the majority, would not return to teaching post-retirement either full or part-time.  The vocabulary of indirect discrimination which requires the pool to have both an advantaged and disadvantaged group makes sense only in the context of the post-retirement returnees.  It cannot be said that pre-retirement teachers are “advantaged” by the rule in question.  
15.
Mr Paines submits that Mr Lynch’s submission is a repetition of what he calls the Rutherford heresy, that is that the pool must have some real meaning for those who are affected by the provision in question.   In Rutherford v. The Secretary of State for Trade & Industry [2004] EWCA Civ 1186, the question before the Court of Appeal was whether the statutory upper age limit for bringing proceedings for unfair dismissal and for entitlement to a redundancy payment was indirectly discriminatory against men.  The employment tribunal had decided that the correct pool was men and women in the age range between 55 and 74 because these were the people for whom the requirement age of 65 had “some real meaning”.    At paragraph 25 of his judgment, Lord Justice Mummery quoted paragraphs 58 to 64 of the European Court of Justice’s judgment in Reg. v. Secretary of State for Employment ex parte Seymour-Smith & another (case C-167/970) [1999] ICR 447 ECJ) and said:-
“My reading of the passage cited as applied to this case is that in general the relevant statistical comparison involves 

(a) taking as the pool “the workforce” (ie, the entire workforce) to whom the age limit is applicable, not taking just a small section of the workforce confined to those who are adversely affected by being over 65 or within 10 years of the age of 65.”
16.
In his conclusion, he said:  

“29.   In my judgement, the employment tribunal erred in law as it failed to adopt the approach to disparate adverse impact laid down in Seymour-Smith.  It should have taken the statistics for the entire workforce to which the unfair dismissal and redundancy pay requirements of being under 65 applied.   It should then have primarily compared the respective proportions of men and women who could satisfy that requirement.   It should not have defined and distorted the relevant pool by excluding the “figures” relied on by the Secretary of State as not relevant for it to consider and by referring only to those who were disadvantaged by the disputed upper age limit requirement. ...

30.
Instead, and in error, the employment tribunal treated the statistics concerning the advantaged group as irrelevant to its consideration of the disparate adverse impact point.  ...   In concentrating exclusively on the statistics for those who cannot comply and on the older members of the workforce for whom it was thought that the requirement has “a real meaning” instead of on the entire workforce and primarily on those in it who can comply with the requirement, the tribunal reduced the size of the pool and thereby departed from the approach laid down in Seymour-Smith and in the line of Court of Appeal cases leading up to Seymour-Smith; see for example University of Manchester -v- Jones [1993] ICR 474 ... London Underground -v- Edwards [1995] ICR 574 EAT and (No. 2) [1999] ICR 994 CA.” 

I hope I may be forgiven for not repeating my analysis of either Jones or Edwards at paragraphs 18. and 19. of Croft.  
The pool:  conclusions
17.
Mr Paines submits that the circumstances of this case are so similar to the circumstances of the claimants in Croft that I must necessarily come to the same conclusion, namely that the correct pool is the whole of the membership of the profession to which the pension scheme, of which the offending requirement of provision is merely one of a number of rules, applies. There, the Civil Service, here, all teachers. He further submits that Mr Lynch is guilty of the same error that Counsel for the claimants in Croft was guilty of, namely of equating the impact of the rule with the rule itself.   I accept Mr Paines’s submissions.   
18.
Mr Lynch’s analogy with the lathe operators in the factory is indeed flawed for the reasons which I invited him to consider in argument.  The lathe operators were a distinct and discrete group to which the remainder of the work force did not and could not belong.  Within the factory there were two groups:  lathe operators and not lathe operators. The requirement or provision being challenged applied only to the former.    It would clearly have been illogical to include in the pool for comparison those to whom the rule could never apply. It is exactly the same as the teacher/nurse fallacy mentioned in paragraph 9 above. For the analogy to have been sound, there would have had to be an allegedly discriminatory rule in the Teachers Pension Scheme which applied only to, say, history teachers.  The requirement or condition under challenge in this case applies to all teachers, albeit in the case of pre-retirement teachers only contingently.    Mr Lynch’s proposed pool is a pool, as in Rutherford, of those for whom the rule has some real meaning because they are affected or, in the case of those who are full-time returnees, would have been affected by it had they chosen to return part-time and, for the same reasons as in Rutherford, it is not the correct pool.    
19.
Mr Lynch adopts two paragraphs of my reasoning from Croft, paragraphs 22 and 27.   In my judgement, they clearly do not support him.   In particular, paragraph 27, which was the conclusion of the tribunal on this issue, which reads as follows:-
“27.
The requirement not to be fee paid in order to be eligible for membership of the PCSPS is applied to all members of the civil service.   The correct pool, therefore, must be the entirety of the civil service, embracing those who can comply with it and those who cannot.”   

Transposed into the facts of this case, that can only mean that the requirement not to be in receipt of a retirement pension and to be teaching part-time in order to be eligible for membership of the TPS is applied to all members of the teaching profession.   The correct pool, therefore, must be the entirety of teachers, embracing those who can comply with it and those who cannot.

Disparate Impact 
20.
The question of disparate impact arises in this way.  Section 1 of the Equal Pay Act provides:-

“(1)
If the terms of a contract under which a woman is employed at an establishment in Great Britain do not include (directly or by reference to a collective agreement or otherwise) an equality clause they shall be deemed to include one.”

“(2)  An equality clause is a provision which relates to terms (whether  concerned with pay or not) of a contract under which a woman is employed (the “woman’s contract”) and has the effect that -

(a)
where the woman is employed on like work with a man in the 
same employment - 

(i)
if (apart from the equality clause) any terms of the woman’s contract is or becomes less favourable  to the woman than a term of a similar kind in the contract under which that man is employed, that term of the woman’s contract shall be treated as so modified as not to be less favourable, and

(ii)
if (apart from the equality clause) at any time the woman’s contract does not include a term corresponding to a term benefiting that man included in the contract under which he is employed, the woman’s contract shall be treated as including such a term.”
Section 1(2)(b) includes similar provisions in respect of work which is rated as equivalent (which has no application here) and sub paragraph (c) where work is of equal value.

21.
Subsection (3) provides:-

“(3)
An equality clause falling within subsection (2)(a), (b) or (c) above shall not] operate in relation to a variation between the woman’s contract and the man’s contract if the employer proves that the variation is genuinely due to a material factor which is not the difference of sex and that factor -

(a)
in the case of an equality clause falling within subsection (2)(a) or (b) above, must be a material difference between the woman’s case and the man’s; and

(b)
in the case of an equality clause falling within subsection (2)(c) above, may be such a material difference.”
22.
The material factor relied on by the Respondents in this case is reg. B2(2)(b) of the 1988 Regulations and its successors.   The Claimants of course contend that that provision is indirectly discriminatory against woman and is therefore not open to the Respondents as a defence under s. 1(3) unless it can be objectively justified.    The concept of indirect discrimination originates in the law of sex discrimination rather than equal pay but it can be engrafted onto it with little difficulty.  To amount to indirect discrimination there must be a requirement, condition, provision, criterion or practice (the language of the statutory provisions has changed from time to time but it is common ground that the substantive issues which that language addresses have not) which is ostensibly applied equally between men and women but which is such that the proportion of women who can comply with it is considerably smaller than the proportion of men who can comply with it.  That is the meaning of disproportionate impact and its existence or otherwise is demonstrated by an examination of the pool which is appropriate to the circumstances of the case.

The statistics
23.
Where statistics are available, the normal method of demonstrating disproportionate impact is by an examination of those statistics.   But I accept Mr Lynch’s submission that this is not a mechanistic exercise.  Even where statistics are wholly reliable, if the sample is small care must be exercised.   The tribunal should use its common sense as well as its industrial knowledge.   
24.
I pause here to briefly consider and to reject Mr Lynch’s submission that the industrial and social realities should lead me, irrespective of the statistics, to conclude that any provision adversely affecting part-timers necessarily impacts disproportionately again women.  Whether it does so must depend on the nature of the provision in question and the circumstances of its application.   Mrs Pike had been employed full-time prior to her premature ill health retirement.  There is no information available about how many more of these post retirement claimants had been full-time before they retired, but it is not contended that Mrs Pike was unique.   It is not necessary to retire, as Mr Paines has pointed out, in order to go from full-time to part-time teaching and retirement can be imposed by the employer or by ill health as well as by the choice of the employee.  It is, I suggest, self evident, that no conclusions relevant to proceedings of this nature can be drawn where a former full-time teacher returns to teaching part-time following a retirement which has been imposed upon her.  By definition (reg. E4(2) of the 1988 Regulations and its successor provisions)  those who retire out of choice must be over 60 in order to qualify for a pension and the usual considerations of childbearing and childrearing, which mean that women are more likely to work part-time than men, clearly do not arise at that age although those which relate to caring for elderly relatives might.   There is also the very important consideration that a retired teacher in receipt of a pension who returns to full-time teaching is very likely to find that her pension is entirely rebated under the scheme rules - a strong disincentive against returning other than part-time.   
25.
This then is a case in which the statistics are likely to be all important,   and it is in fact Mr Lynch’s submission that the statistics are “well sufficient” to support his contention that the pool of his choice demonstrated a significantly adverse impact on women.    Although the point does not now strictly arise,  I accept Mr Paines’s submission that Mr Lynch’s analysis of those statistics is flawed because his formulation of the requirement or condition or, as Mr Paines put it criterion, is incomplete.   As nothing now turns on this point following my rejection of Mr Lynch’s submissions as to the correct pool, I propose to say no more about it.  But if, as Mr Lynch has contended, the statistics on which he relies are well sufficient for my purposes, the larger body of statistics from which they are drawn must be similarly sufficient.  Mr Lynch has not submitted otherwise.  It is Mr Paines who submits that the statistics are insufficiently reliable for me to be able to draw any conclusions from them, notwithstanding that they demonstrate for his preferred pool which I have held to be the correct pool, that the impact of reg. B2(2)(b) is gender neutral.
26.
I have taken as read a witness statement prepared by Mrs Valerie Tooth, a senior executive officer at the Department of Education and Skills who has produced three tables of statistics.  The first is the number of individual teachers in pensionable full-time and part-time post retirement employment between the years 1987/1988 and 2005/2006, although of course there were no part-time teachers in pensionable post retirement employment until 2000/2001.   The second is the number of individuals in non-pensionable full-time and part-time re-employment in the same years. The third is teachers in pensionable employment who are members of the Teachers’ Pension Scheme and not in receipt of pension, but these only cover the years 1994/1995 to date.  Mr Paines submits that for the reasons explained by Mrs Tooth, those figures are not sufficiently accurate to be relied upon, even though they show that the percentage of the total male group not falling foul of the disqualifying provision is 98.8% and the percentage of the total female group not falling foul of it is 99.1%, these being the figures for a single, sample, year 1996/1997.  
27.
As I understand it, Mr Lynch does not challenge the conclusions drawn from the statistics for that year if the correct pool for comparison is the whole of the teaching profession.   It is perhaps somewhat peculiar, therefore, for the Respondents to be in the position of submitting that the figures which clearly support their case are insufficiently reliable to do so, but this is of course in the context that it is for the Claimant to prove disproportionate impact, which they appeared able to do (subject of course to Mr Paines’ point that they had incorrectly defined the requirement or provision) if the statistics were applied to the pool of their choice.   However, I accept Mr Lynch’s submission that the statistics are sufficiently adequate, at least for me to form a view on the question of disproportionate impact on the balance of probabilities.   
28.
It is not suggested, as I understand it, that the figures which are available are inaccurate, merely that the data is incomplete. In particular, the data on non-pensionable re-employment, that is teachers who return post-retirement and teach part-time, or between 1 April 1997 and 1 April 2000 full-time, is clearly suspect, there being no obligation on employers to provide this information and not all of them do.   There are also no figures for the teaching profession as a whole, only for members of the pension scheme, although it seems to be common ground that there are likely to be very few teachers who are not in the scheme. But again I accept Mr Lynch’s submission that all omission are likely to be neutral in their impact, and there is certainly neither evidence nor submission that the gaps in the data are likely to skew one set of figures more or less than another set.  Whilst I acknowledge the incompleteness of the figures, given the very large size of both qualifying groups (men 213,273 and women 396,371) and the by no means insignificant size of the non-qualifying groups (2,574 men and 3,612 women), the figures in my judgement are sufficiently reliable for me to draw a conclusion on the balance of probabilities.  To an extent, this finding is of course an irrelevance because the Claimants produce no figures of their own for the pool which is the whole of the teaching profession even though the burden of proof is on them, and do not challenge the Secretary of State’s conclusions drawn from the supposedly unreliable statistics. 
Disparate impact - conclusions
29.
However, it is preferable not to hide behind the burden of proof and I do not do so.   I am satisfied on the balance of probabilities that when the available statistics are applied to the correct pool, that is the whole of the teaching profession, a conclusion which is sufficiently reliable for the purposes of the civil burden of proof can be drawn, which is that there is an extremely slight (0.3%) adverse disparate impact on men for the sample year 1996/1997 which is not said to be an unreliable sample.   It must follow therefore that Mrs Pike’s claim has no reasonable prospect of success as she cannot demonstrate that reg. B2(ii)(b) has a disproportionately adverse impact on women. The Respondents’ genuine material factor defence based on that rule therefore succeeds.

Disposal
30.
Mrs Pike’s claim is truck out. So far as the remaining cases are concerned, where the Claimant is represented by one of the teaching trade unions their claim will be struck out within 28 days of the date of this Judgment unless reasons for not doing so are given in writing.   In the case of any unrepresented Claimant I direct that a copy of this Judgment is to be sent to them, together with a letter inviting them to give reasons within 28 days from the date of that letter why their claim should also not be struck out on the ground that it has no reasonable prospect of success.
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