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EMPLOYMENT TRIBUNALS
Between
Claimants Respondents

1. Departmant for Canstitutional Affairs

Mr B Banerjee & others
2. Tha Appeals Service

CERTIFICATE OF CORRECTION

Under the provisions of Rule 37(1) of the Employment Tribunals (Constitution and Rules
of Procedure) Regulations 2004 | hereby corract the Judament and Reasons sent to the
parties on 20 Dacember 2005 by dsleiing the Judgment and Reasons and substituting

the Judgment and Reasons attached.

Slgned Chalrman of the Tribunals
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EMPLOYMENT TRIBUNALS

BETWEEN:

Claimants and Respondents

1) Mr B Banerjes 1) The Department for

2) Mrs C Ray Congatitutional Affairs

3) Mr C Shalkh 2) The Appeals Service
,#. 4) Mrs M Griew

5) MrL Howard

8) MrR Bear

7)  Mred Willis

on

For the Claimants:

Mr Banerjee, Mrs Ray, Mrs Griew,

Mr Howard, Mr Bear, Mr Willis: Mt E Banson, Solicitor

Mr Shaikh: Mr R De Mello of Counsel

For the Respondent: Mr M Fumiss QC

Mr J Swift of Counsel
At a Hearing

held at:  Nottingham

bafore:  Chairman: MrJ K Macmillan (Sitting alone)

on: 15 Decamber 2005

the Chairman gave judgment as fallows. The reasons for this judgment are attached.

JUDGMENT

The carract pool for comparisan In these. proceedings Is full and part-time judicial members
of the Appsals Service Tribunals,

Chaimap—
Date” 7 T Marh Loo€

JUDGMENT SENT TO THE PARTIES ON
L 'ZT'.!..A?M.‘LE&Q&...,.......,
ANDENTERER y EGISTER
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EMPLOYMENT TRIBUNALS

at:  Nottingham

BETWEEN:

Clalmants and Respondents

1) MrBBanefee 1) The Departmant for
2]  MrsC Ray Constitutional Affairs

3)  Mr C Shaikh 2) The Appeals Service

4)  MrJClinton
5)  Mrl Howard
6) MtRBear
7)  MrJWilis

Representations

For the Claimants:

Mr Banerjee, Mrs Ray, Mrs Griew,

Mr Howard, Mr Baar, Mr Willis: Mr E Bensan, Solicitor
For Mr Shaikh: Mr A De Mello of Caunsel

For the Respondents: Mr M Furniss QC
Mr J Swit of Counsel

REASONS

1. On 14 February 2005, at the conclusion of a Pre-Hearing Review into the question
whether the claimants were entllled to bring these proceadings, | made Case Managemeni
Orders designed to pave the way for the detarmination of the correct poal for ascertaining
disproportionate impact. The respondents have served witness statements explaining the
lack of statistics and exhibiting such statistics as thers are, and have asserted that the
corract poal for comparison is the full and part-time judicial members of the Appsals
Sarvice's tribunals. The claimants neither accept the statistics nor the suggested pool for
comparison, contending instead that the correct pool is all salaried and par-time judicial
office holders who are, or but for their status as part-fime or fee paid, would be, antitled to be
members of the Judicial Pension Scheme. The matter is before me today to determine anly
the comect poal. As betors, all of the ciaimants except Mr Shaikh, for whom Mr De Mello of
Counsel appears, are reprasented by Mr Benson, solicitor; the respondenis are represantad
by Mr Michael Fumiss QC and Mr Jonathan Swift of Counsal. | am grateful to all of the
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representatives for the helpful written submissions which they have made, which thay have
expanded before me.

The facts.

2. It is-convenient to refar to the claimanis as fee-paid pari4ime chalrmen of the Appeals
Service, & body which was created by section 4 of the Social Security Act 1988, Thaeir
appolntments, however, substantially pre-date that Act and they find themselves within the
umbrella of the Appaals Service by virttue of their appointment lo 2 wide range of tibunals
which ware amalgamated into the Appeals Service by the 1998 Act. Those tribunals
included the Social Security Appeal Tribunal, which was ltseli & successor to the
Supplementary Benefits Appeal Tribunal, the Disability Appeals Tribunal, the Child Suppart
Appeals Tribunal and the Medical Appeal Tribunal.

2, Mr Willis was appointed in 1678, the remaining claimants being appointed at various
fimes throughout the 1980s, the last being Mrs Griew who was appointed in 1989, As part-
time fee-paid chaiman, they are not entitied lo receive & judicial pansion and complain (&
necessary function of sixof the séven claiments being male) that the exclusion of fee-paid
part-time chairmen from access (o judicial pension arrangements had a disproportionately
adverse impact on men and was therefore indirectly discriminatory.

4 Priorto March 1985, when the provisions of the Judicial Pensions-and Retirament Act
1993 came inta effsct, the mainstream Judiclal Pension Scheme was establishad under the
asgis of the Judicial Pensions Act 1981, However, none of the claimants' named
comparators, all of whom are full time judicial membars of the Appeals Service's tribunals,
were enfitled to bscome members of thal pension schieme. Sactions 1 - 14 of and Schedule
1 1o he 1981 Act identified the judiclal posts, the holders of which were entilled to be
members of the Judicial Pension Scheme; salaried chairmen of the various tribunals which
avantually came to comprise the Appsals Service ware not among them,

5. Instead, by virlue, first, of the Soctal Security Act 1975 and latterly the Social Security
Administration Act 1292, the Secretary of State hiad powsr to make such paymenls towards
the provision of pensions for full-ime chalrmen as he determined, This power has been
described in these proceedings as the By Analogy Schems bul that is something of a
misnomer as il seems clear that there was In fact no identifiable scheme analogous to the
Judicial Pension Schame. Pansion arangements under the 1875 and 1992 Acts were, at
laast o some extent, lailored ta suit the requirements of individual chairman.

5 They were also less advantageous than the mainstraan Judicial Pension Scheme in
ane important respect. The Intand Revenue rule that pension benefits cannot be worth mare
than two-thirds of final salary was waived where part of the pansion benefits derived from
membership of the Judicial Pension Scheme. Thal waivar did not apply to the By Analogy
Schema. Although detalls have not been included in the evidence, it appears that other
benafits under the Judicial Pension Scheme may also not have been availatie.

The relevant scheme

7. Althe outsetof the hearing and again before | announcad my judgment, | asked Mr De
Melic and Mr Benson to identify ihe scheme to which the claimants were sesking
relrospective access. That question, in my judgmant, Is of fundamental importance in two
respects, First and most abviously, in connection with the remedy which the claimants are
seeking, the Tribunal is entitied only to make & declaration and not to award financial
compensation, The nalurs of the declarafion is that the claimant iz antitled fo retrospective
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membership of @ named pension scheme. The named pension scheme must, in my
judgment, be the schems from which they claim to have been unlawiully excluded.

8. Thus far | do not understand Mr Benson or Mt De Mello to disagree with me. However
they do not agrea thal the: \dantity of the schame to which the claimants are seeking access
necessarily has a bearing on the pool for determining whather thelr exclusion is indirectly
disgriminatory.

@, The claimants are szeking retrospective access to the By Analogy Scheme for the
whole of their periods of claim. Clearly, for the early part of their periods of claim that must
he cofract, there being ne other scheme to which they could have been admitted because of
the provisions of the Judicial Pensions Act 1981. But in 1993 the Judicial Pensions and
Retirement Act, which came into affect in March 1995, potentially brought judicial past-
holders with By Anaiogy pension arrangements inta the mainstrsam Judicial Pension
Scheme. It did sa either [section 1(2)] by allowing them to apt into the Judicial Pension
scheme or [section 1(1)(b) — (d)] by gefining circumstances In which they were required to
transfer into the new scheme. Although after March 1295 no new By Analogy arangsments.
could be made, it was therelore perfectly possible tor existing arrangements 1o continue and
sorme such arrangements may evan continue 10 this day.

10. Mr Benson and Mr De Mello have expressly asserted ihat the Claimants do not seek a
declaration that they are entitlied lo retrospective access to the Judicial Pension Scheme
with effect from March 1895 other than by the exercise of an optlon to transfer derived from
prior memberstip of a by analogy scheme. They argue that they should be treated as
having been entitled 10 membership of a By Analogy Schems fram the date of their
employmenit and that therefare, with affect from March 1995, they lall to be considarad as
though they were in faot judicial post-holders with the bensfil of a By Analogy pension
arrangement.  Notwithistanding, thay submit that the correct pool for comparisan is all post-
holders who, if they ware salarisd, would be eligible for membership of the Judicial Pension
Scheme.

The correct pool

11. In'my judgment the claimants sontention is lllagical and, as the authorities tell us, [see
for axample Affonby -v- Accrington & Rossendale College [2001] IALR 261 CA and
Barry -v- Midiand Bank plc [1998] IRLR 138 CA and [19929] IRLR 581 Hol], the
identification of the pool is a matter neither of discretion nor of fast finding but of logic. The
process is a two-slage ans. The first stage is to identify the reguirsment or condifion,
provision criterion or practice complained of; the sesond follows directly fromi the first
because to be mesaningful the pool must Include all persons fo whom the requirsment of
condition applies whather they be disadvantaged by it or not, and must exclude all parsons
to whiom the requirement or condition does not apply.

12. The position of the Respondents is very simple. It cannot be logical to nclude in the
poal judicial post-holders who were not ligible for membership of a By Analogy Scheme bui
who were entitled to membership of anothar scheme from which bioth thie claimants and their
comparatars ware excluded by virtue cnly of the office which they held. They might have
addad, a fortiori because the lerms and coniditions of the two schemes wers not identical

13, In response, Mr De Mello and Mr Banson submit that what s in issue is not the

mambership of a particular scheme but & requiremant or condition which spanned all of the

|udicial pension schemes, namely the requirement to be salatied or full-time in order to
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quallfy for membership. Because it is that requirement which is under attack the pool must
include all those affectad by that requirement Irrespective of the pension scheme fram which
they are denied access, To accepl the Raspondent's argument, Mr Benson submits, would
be tantamount 1o allowing an employer to create one scheme for full-imers and & less
tavourable scheme for pari-timers and fo argue thal a tribunal could only examine the
scheme for part-fimars because that was the only scheme that part-timers could have
acoessto.  In my judgment thal is misconosived as it is really a level of benefits Issue, not
an entitiement to access issue.

14, In response, Mr Fumiss submits that if it is appropriate to look beyond the pension
scheme to which the claimants seek retrospective access because the provision which
exciudes them from acoess applies equally in other schemes, why stop at the Judicial
Pension Scheme? Why not include the Principal Civil Servica Pension Scheme or any ather
pension scheme available to Crown servants and employees where the same provision is 1o
be found?

15. | am unpersuaded by Mr Benson's and Mr De Mello's arguments. In my judgment both
commion sense and logic require that the pool is confined to the pension scheme [o which
the claimants seek access and whose rules are the reason why they have hitherto been
deniad accass. To extand the pool beyond the obvious boundary of that scheme gives fise
at least to the risk of distortion of the resulting statistics and 1o the possibility of depriving the
Respondents of what would otherwiss be a viable defence of objective justification. For If Mr
Benson and Mr De Msllo aré right on this point it would seem to follow that, in order fo
sutceed against thess claimants, the respondents would have to justify the requirement 1o
he saleried and full-time In respect of Ihe whole of the judiciary, whereas there might wall be
different considerations applying to the differant schemes. In my judgment it is almost
unarguable thal the coract paol for comparisan prior to March 1895 is the full and part-time
judiciary of Ihe Appaal Service's iribunals and its predecessors.

16. However, the position pest March 1995 would, but for the way in which the case is
arguied on behalf of the claimants, be differant. But, bacause of the way the case Is argued
on behalf of the clainiants, for the reasons which | have given | must be constrained 1o find
that past March 1995 the correct pool for comparison is the same as the pool for comparisan
pre March 1985, It would be illegical not to do so because pre and post March 1995 the
claimants are sseking access to one and the same pension arangement and to no athsr.
But, had the clalmants included in thair number one who' was first appointed after March
1985 or had they argued in the altemative that afier March 1995 they were antitled to
ratrospective access to the Judicial Pension Scheme, | would have held thal the correct pool
for comparison was Indeed the whole of the judiciary to whom the Judiclal Pension Schame
does, or would, but for their part-time status, apply.

17.  Although the point does not arise for determination, because it has been arguad by
both sides | will briefly give my reasons, If it is both 8 matter of common sense and Iogic
that the pool is confined to, but includes all of, the mambers and poteriial members of the
scheme to which access is being sought In respect of the period when the claimants cauld
only join the By Analogy arrangaments, the same must apgly when the only scheme which
they could have joingd was the Judicial Pension Scheme. | adopt the reasons given by the
tribunal, of which | was Chairman, which ruled o the same effect in raspect of the Princlple
Civil Service Pension Scheme in the un-appealed cases of Croft and others -v- The
Planning Inspectorate and the Minister for the Clvil Service and another [507973/95
and others],
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18, 1 reject Mr Fumiss's submission that such a pool would raise impossible hurdies, He
submits that it could not be constructed without a whole range of enquiries as to whether the
work of the full-time past-holdars and their fee-paid equivalents was of equal value. In my
judgment that Is wrong. The questions of the carrect pool for identifying whether there has
been disproportionate impact and whether a person 1 sngaged on like work or work of equal
value with another person are entirely separate. Although pools for comparisan quite
trequently do only include people engagad on fike wotk or work of equal value, there is
nothing in any of the authorities 1o suggest that that is & requirement, and there are classic
instances of poals which very obviously include people whose wark is not of equal value o
other members of the pool (see, for example, R -v- Secretary of State for Employment ex
partie Seymour Smith and Anather (Case C-167/97) [1989] ICR 447 ECJ, where the pool
was the whole of the national labour force).

19. | also reject Mr Fumiss's submission that & pool of the whole of the judiciary would be
artificial because it would assuma that certain posts which are not listed in Schedule 1 as
entitling the holders to be eligible tor membership of the pension scheme, were in fact so
listed. He cites Deputy High Court Judge, which he submits is an office different from that of
High Court Judge; Recorder, which is an ofiice different from that of Circult Judge; and
Deputy District Judge, which is &n office differant from that of District Judge. In my judgment
that ig an arificial distinction based exclusively on labelling. The reality is thal the Daputy
High Court Judge is a fes-paid as opposed 1o salaned High Court Judge; the Recorder is &
fee-paid as oppased 1o salaried Circuit Judge, and the Deputy District Judge, a fee-paid as
apposed 1o salaried District Judge, none of which, of course, has any significance for the
more jundamental question of whether the work of the Recorder is of equal value with the
work of the Cireult Judge stc, The primary reason for the exclusion of the posts from the
schame would appear to bé biscause of the status of their holdars as fee pald.

The next steps

20. The claimants have asked for more time to obtain statistical evidence as they belleve
that miore avidence than the Respondents have so far produced can be found. There are
other issues which may arise in this litigation, and If there is to be a furiher heafing to
determing whather the statistics show disproportionate impact It may be sensible, ©
minimisa costs and dslay, to include some of those further Issues in the next hearing,

21, There will bs a case management discussion by telephone conference call at 9.30am
on Tuesday, 28 February 2006 to determing which of the outstanding grounds of defencs to
the dlaime should be heard next and to give appropriate Case Management Orders.
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EMPLOYMENT TRIBUNALS

at: Nottingham

BETWEEN:

Claimants Respondents

Mr C Shaikh, Mr L Howard, Mr RBear and 1. Department for Constitutional Affairs
2. The Appeals Service

Representation

For the Claimant, Mr Shaikh: Mr R De Mello of Counsel
Instructed by Russell Jones Walker
Solicitors

For the Claimants Mr Howard & Mr Bear Mr E Benson

Browne Jacobson Solicitors
For the Respondents: Mr M Furness QC

Mr J Swift of Counsel
Instructed by Treasury Solicitors

On: Tuesday 28 February 2006
Mr J K Macmillan
Chairman

On the application of the Claimants to review the Judgment and Reasons made at a
Hearing and dated 20 December 2005.

JUDGMENT

iz The Claimants’ application to review the Judgment and Reasons dated 20
December 2005 fails and is dismissed.

2; The Claimants will pay the sum of £5,750 towards the Respondents’ costs of this
application.
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3 The reasons Tor this Judgmant are attached.
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