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EMPLOYMENT TRIBUNALS (SCOTLAND)

PRACTICE DIRECTION NO 1

In consequence of the power given to me under Regulation 13 of the Employment Tribunals (Constitution and Rules of Procedure) Regulations 2004 I make the following Practice Direction:-
Intimation of  List of Documents 14 days before a Hearing

When a party is legally represented their representative will intimate a list of the documents to be relied upon at any Hearing on the merits of the claim to the other party (or parties) or their representative (if represented) not later than 14 days before any such Hearing.




COLIN M MILNE




President of Employment Tribunals, Scotland





14 December 2006
Notes 
Many cases before the Employment Tribunal are subject to extensive case management by the judiciary, an element of which may involve orders being made regarding the identification and disclosure of documents.  There is currently less opportunity to undertake in-depth case management of cases that might be regarded as more straightforward.  Nevertheless, in keeping with one of the principal objectives identified in the Report of the Employment Tribunal System Taskforce, it is generally agreed that there is merit in each side having as much notice of the other side’s case as possible in advance of the Hearing.  The Rules of Procedure generally assist this objective but users have expressed concern about the lack of direction regarding the lodging of documents.  There is no provision in the rules requiring the lodging of documents within a certain time span.  It is not uncommon for a party to wait until the day of the Hearing to reveal the documents upon which they intend to rely to the other party (or parties, as the case may be). That on occasion leads to delay as the implications of that documentation are considered by the other side.  
Following extensive consultation with Scottish users, I have agreed to make a Practice Direction requiring parties who are legally represented to provide a list of the documents they are going to rely upon to the other party/parties no later than 14 days before a Hearing on the merits of the case. It is expected that this list will be sufficiently detailed to enable the other party/parties to understand the nature of each of the documents which is to be produced.   However, this direction is without prejudice to the right of any Employment Tribunal Chairman to impose a more onerous direction in respect of the provision of information about documents to be relied upon at any Hearing. 
Consideration was given to the idea of actually requiring copies of the documents themselves to be provided to the other party/parties at least 14 days before the Hearing but that was considered to place too heavy a cost burden on parties, given the number of cases which settle in the 14 day period before the Hearing.  Requiring a simple list however should at least put the other side on notice as to the documents which are going to be relied upon, thereby minimising the risk of delay arising from last minute surprises.   
With regard to the general need for Employment Tribunals to be accessible to all users, it was felt unduly onerous to apply this Practice Direction to parties who are not legally represented.  The imposition of a requirement, as here, which applies only to those who are legally represented finds a parallel in the provisions of the Rules themselves (see, for example, the obligations imposed when a party is legally represented under Rule 11).
