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RESERVED REASONS
A.
Introduction
1.
The claimants, Mr James Donald McLeod, Mrs Margaret Niblock and Mrs Sylvia Quayle, are current or former members of the Territorial Army (TA) who complain that their exclusion from the Armed Forces Pension Scheme (AFPS) by virtue of their status as reservists as opposed to regular members of Her Majesty’s Armed Forces, was indirectly discriminatory against women and therefore in breach of sec. 1(1) of the Equal Pay Act 1970 and Article 141 EC (the Treaty of Rome as amended).  They complain in the alternative under reg. 5 of the Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000 that their exclusion from the pension scheme was less favourable treatment than that afforded to regular members of Her Majesty’s Forces who are comparable full-time workers for the purposes of the Regulations.  
2.
There are some 30 or so similar claims, the great majority of which have been brought by serving and former members of the Territorial Army, with three from members or former members of the Royal Auxiliary Air Force, but none from the Royal Naval Volunteer Reserve. The majority of the claimants are male.  The cases of the three claimants have been selected by their representatives, and accepted by the respondent, to stand as test cases in respect of the whole group of reserve forces claimants.   Before we turn to the issues which arise for determination in the test cases, it is necessary for us to deal with some preliminary matters which so far have arisen only in respect of the test case claimants. 
B.
Preliminary issues 

Time limits - Mrs Quayle
3.
The first issue is whether the claim presented by Mrs Quayle is out of time.    She commenced these proceedings on or very shortly after 6 April 2004.   Regrettably the claim form is not stamped with the date of receipt, but fortunately nothing turns on the precise date on which the proceedings were commenced. 

The facts

4.
She joined the Territorial Army in 1973 rising to the rank of Colonel in the Queen Alexandra’s Royal Army Nursing Corps.  From 1997 until September 2000 she commanded 256 (City of London) Field Hospital.   Her period of claim ends with the ending of that period of command as after that date she performed no duties in respect of which she received payment.  
5.
She transferred to the Held Strength of Headquarters Army Medical Services TA from 1 October to 31 March 2001 and thereafter until 30 June 2003 she was un-posted.    On 1 July 2003, she was transferred to the Regular Army Reserve of Officers (RARO).  The Respondent contends that time for presenting these proceedings ran either from the date of her transfer to HQ Held Strength on 1 October 2000 or the date on which she was transferred to RARO.   

6.
For Mrs Quayle, Ms Tether accepts that when an officer is transferred to RARO they become just a name on a list liable to call out in case of emergency but with no other duties to the Crown, with no requirement to attend training and in receipt of no payment.  

The law
7.
The provisions of the Equal Pay Act 1970 which apply to service personnel are sections 7A, 7AA and 7AB.  Section 7A(1) applies, with modifications, the general provisions of the Act with regard to equal pay to service by a woman in any of the armed forces.  Subsection (3) of section 7A provides for any claim in respect of service pay and conditions to be presented by way of complaint to an employment tribunal.  
8.
Section 7A(8) provides:-

“No determination may be made by an employment tribunal in proceedings on a complaint in respect of the claim unless the complaint is presented on or before the qualifying date (determined in accordance with section 7AA below)”

9.
Section  7AA provides:-

“(1)
This section applies for the purpose of determining the qualifying date, in relation to proceedings on a complaint in respect of a woman’s service in any of the armed forces, for the purposes of section 7A(8) above.

(2)
In this section - 

..

.”standard case” means a case which is not  -

(a)
a concealment case,

(b)
a disability case, or

(c)
both.

(3)
In a standard case, the qualifying date is the date falling nine months after the last day of the period of service during which the claim arose.”
It is common ground that this is a standard case.   
Submissions
10.
It is Ms Tether’s submission that Mrs Quayle’s period of service continued after her transfer to RARO on 1 July 2003 because she continued to hold the Queen’s Commission.  As she remained on RARO when these proceedings were commenced, her claim is in time. Mr Paines QC for the respondent submits either that time runs from the date on which she was transferred to HQ Held Strength or, if that is not right, from the date on which she was transferred to RARO.    
11.
The claim, Mr Paines’ submits, is one under sec. 7A(2)(c) which provides:-

(2)
In the application of [sections 1 and 6] to service by a woman in any of the armed forces - 

(c)
references to an equality clause shall be regarded as referring to a corresponding term of service capable of requiring the terms of service in her case to be treated as modified or as including other terms.”
Mr Paines submits that at the very latest once she left the Territorial Army on transfer to RARO, she no longer had any terms of service capable of being modified.  That must, therefore, be the last day of the period of service during which the claim arose.  Ms Tether does not suggest that a transfer to RARO is not also a transfer out of the Territorial Army.

Conclusions

12.
In our judgement, Mr Paines must be right.  The last day of Mrs Quayle’s service for the purposes of section 7AA(3) is 30 June 2003 when she left the Territorial Army. The mere holding of the Queen’s Commission thereafter does not amount to service for the purposes of the subsection.  The period of 9 months after 30 June 2003 expired on 29 March 2004, some 7 days before these proceedings were commenced.  There is no provision in the Equal Pay Act for the extension of that time limit and Mrs Quayle’s complaint under the Equal Pay Act must therefore be dismissed as the tribunal has no jurisdiction to entertain it.   
13.
It is common ground that, that being the case, the claim under the Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000 must also fail as, by virtue of reg. 8(2), the time limit for bringing proceedings for service personnel under those Regulations is 6 months: 
“…beginning with the less favourable treatment or detriment to which the complaint relates or where an act, or failure to act, is part of a series of similar acts or failures comprising the less favourable treatment or detriment, the last of them.”
The time for bringing proceedings under the Regulations also commenced on 30 June 2003 and expired on 29 December 2003.  The tribunal therefore has no jurisdiction to entertain the complaint under the 2000 Regulations, which is also dismissed.

Amending the claims – submissions for the claimants
14.
Ms Tether applies to amend the claims of Mrs Niblock and Mr McLeod to add a fresh cause of action which she submits is closely related to the subject matter of the instant claims.   In the course of preparing for the hearing of the test cases, it is said that it has emerged that the daily rate which reserve forces personnel are paid for attending training has been calculated on the basis of 1/365 of the annual salary of their equivalent in the regular forces.  The basis of the proposed amended claim is that because regular forces personnel are not obliged to work weekends and have annual holidays, the correct divisor is 225. In consequence the daily rate for a reservist is lower than the daily rate for an equivalent in the regulars and there is therefore a breach of both the Equal Pay Act and of the 2000 Regulations.   
15.
Ms Tether submits that the pay systems are distinctly lacking in transparency and that the daily pay divisor only became clear as a result of a dispute between the expert actuaries called to give evidence in the test cases.  The application to amend, Ms Tether submits, was made promptly after the dispute surfaced.  She was not submitting that the respondent had deliberately concealed the information about the basis on which reserve forces pay was calculated and for the purposes of section 7AB of the Equal Pay Act the new claim was therefore a standard case not a concealment case.   

16.
In the case of Mrs Niblock, who retired from the Territorial Army on 1 April 2005 and who therefore could not start fresh proceedings, the balance of injustice and hardship came down firmly in her favour.  Ms Tether submitted that there would be no hardship to the respondent in giving Mrs Niblock leave to amend as some existing reserve forces claimants were clearly going to be in time as indeed was Mr McLeod. The respondent was therefore going to have to deal with the issue raised in the amendment in any event.    
Submissions for the respondent
17.
Ms Tether took the tribunal through a number of paragraphs in the recent Employment Appeal Tribunal judgment of Transport and General Workers Union -v- Safeway Stores [UKEAT/0092/07] on which Mr Paines also relied.    He submitted that the only similarity between the existing claims and the proposed amendment is that they are both equal pay claims and claims under the 2000 Regulations.   In other respects they are unrelated, one being about access to pensions; the other about daily rates of pay.   The possibility that a claim could be brought had only occurred to the claimants because their actuarial expert witness, Miss Hilary Salt, had suggested that a more appropriate divisor for calculating the capitalised value of benefits under the AFPS would be 225 rather than 365.   
18.
However, it was simply not correct to suggest there was no transparency.   It was only necessary to compare a reservist’s daily rate with the annual salary paid to their equivalent in the regular forces to see that the divisor was 365.   Nothing had been discovered by Miss Salt.   It was simply that no-one had thought of the point before.   Moreover, it could not be said that the claimants had acted promptly.   The question of the greater appropriateness of the 225 divisor was first raised in the claimant’s rejoinder to the respondent’s defence of objective justification on 7 November 2006.    The application to amend was not made until a letter dated 31 May 2007 in the case of Mrs Quayle and in a letter dated 4 June in respect of Mrs Niblock and Mr McLeod.   
19.
However, the respondent only opposes the application to amend where the claimant is now unable to bring fresh proceedings because of the lapse of time.   Mrs Niblock would not now be able to bring fresh proceedings.   Where the claimant was still able to bring fresh proceedings there would be no objection to an application to amend to add a new complaint under the Equal Pay Act as, by virtue of section 7AB(3) of the Act, the period in respect of which an award could be back dated should the claimant be successful was six years before the date on which the claimant’s complaint under the Service Redress Procedure had been made.  Therefore, there would be no advantage to the claimant in proceeding by way of amendment to their original claim rather than by commencing fresh proceedings.   
20.
There would, however, be an objection to a claim under the 2000 Regulations being brought by way of amendment rather than fresh proceedings as reg. 8(9) suggested there was no similar limitation under the Regulations. Allowing the claimant to proceed by way of amendment would have the effect of treating the amended claim as having first been brought on the day on which the original claim was presented which seemed likely to require the tribunal to have regard to a significantly longer period when determining the amount of compensation which it would be just and equitable to award.   That would be an injustice to the Respondent.   
Conclusions
21.
We accept Mr Paines’ submissions.   The application to amend seems to us to have little merit.   No new information has come to light which has only now enabled the new claim to be made.  The information enabling it to be made has always been in the public domain but no one in the reserve forces seems to have thought there was anything amiss with the way in which their daily rates were calculated until Miss Salt suggested that that might be the case.   Moreover, since, if we may put it this way, the penny dropped, there has been a delay of at least 7 months before the application to amend was made.   We say “at least” because although the claimant’s pleading to which we have referred first saw the light of day on 7 November, the material on which it was based must have been known to the claimants some little time before that in order for Ms Tether, who settled it, to be instructed.  It would clearly be wholly unjust to the respondent to give claimants who could very easily have brought proceedings on the basis of the proposed amendment at any time during their service careers or within the nine months immediately following them, a fresh opportunity to do so many months, in some cases years, after their right to do so had been lost through their own inactivity.   

22.
The application is therefore refused in the case of Mrs Niblock.
23.
So far as Mr McLeod is concerned, by consent, the application to amend is allowed in respect of the equal pay claim only.   Mr McLeod is perfectly able to bring fresh proceedings under the 2000 Regulations and although the position is not entirely clear, it does seem that allowing him to amend rather than bring fresh proceedings could give him something of a windfall by virtue of reg. 8(9).   If we are wrong about that and Ms Tether is right and there is no difference because the failure to pay at the correct rate (if that is what it is) is a continuing act, then there is also no difference in the outcome if Mr McLeod is required to proceed by way of commencing fresh proceedings rather than amendment, in which case no harm has been done by refusing the application to amend.

24.
Mr McLeod’s application to add by way of amendment a complaint under the 2000 Regulations is therefore refused.  Unlike the Equal Pay Act, the 2000 Regulations (reg. 8(3)) permit the tribunal to extend the primary time limit for bringing proceedings if it considers that it just and equitable to do so.   Because there are a number of claimants who have not yet applied to amend their existing proceedings to add a fresh claim in respect of the way in which their daily allowances were calculated, it is not inconceivable that some will suggest that although their claims are out of time, it would be just and equitable to extend time and, if it was just and equitable to extend time, they should be allowed to proceed by way of amendment rather than the commencement of fresh proceedings.   

25.
Mr Paines invited us to give some guidance on what might amount to just and equitable grounds for extending the time limit.  We note that in the case of Mrs Niblock, Ms Tether did not submit that it would be just and equitable to extend time.  We are not prepared to give such guidance.  We think it would be quite inappropriate to do so other than to say in the light of what we have said about the origins of the proposed new claim, there is nothing in those origins which by itself seems capable of giving rise to a finding that it would be just and equitable to extend time.  Any just and equitable extension would therefore have to depend on some circumstance peculiar to the claimant applying for the extension of time.   

C.
The test case issues

The background
26.
We now return to the issues in the test cases.   Since 1975, regular members of her Majesty’s Armed Forces have been entitled to membership of the Armed Forces Pension Scheme (AFPS).   The Scheme is non-contributory and although membership is not compulsory, the vast majority of the regulars are members.  The Scheme has a number of benefits which are not commonly found in occupational pension schemes and which are designed specifically for the peculiarities of regular military service. 
27.
The Reserve Forces Act 1996 created a hybrid between reserve and regular service which enabled reservists to serve full-time in the regular forces for periods ranging from 6 months to 3½ years.   It was originally intended to treat this service as pensionable under the AFPS but because of problems of vires such service was dealt with by a different mechanism.   A review of reserve forces pension provisions led to the creation of the Reserve Forces Pension Scheme (RFPS), which was introduced on 6 April 2005 and which permits certain service by reserve forces personnel, other than full-time reserve service, to be pensionable.  
28.
Full-time reserve service is now pensionable under the RFPS which is a less generous scheme than the AFPS and lacks a number of its benefits.   It is the respondent’s contention that those benefits are lacking simply because the peculiarities of life in the regular forces which make them necessary do not exist for reserve forces, even those on full-time reserve service.  
29.
It is only a minority of reserve forces personnel who undertake duties which are pensionable under the FRPS and many of those who do are former Regulars.  All reservists have certain training and other duties under the Reserve Forces Act which form the heart of their commitment as reservists.  These duties arise under sec. 22 of the Act which has the cross-hearing “Obligatory Training” and sec. 27 which has the cross-heading “Voluntary Activities”.   A reservist attending obligatory training or undertaking voluntary activities is paid a daily allowance but their service under secs. 22 and 27 is not pensionable under either the FRPS or the AFPS. It is the contention of the claimants that the exclusion of such service from pensionability under the AFPS is indirectly discriminatory against women and they seek a declaration that they are entitled to be retrospectively admitted to membership of the AFPS in respect of it. There is no similar claim in respect of the RFPS.
30.
The respondent raises two principal grounds of defence in respect of both the claims under the Act and under the Regulations. The first is that the work undertaken by reservists is neither work which is similar to nor of equal value with the work of their equivalents in the regular forces.  The second is that even if the work is of equal value or is like work, the respondent is objectively justified, on grounds which we will explore in a moment, in excluding the reserve forces from the AFPS.   The respondent does, however, concede that the exclusion of reservists from the AFPS has a disproportionate impact on women as there are proportionately more women in the reserve forces.  However, the respondent contends that the degree of disproportionate impact is at the lower end of the scale, a matter which is of significance when the tribunal considers the question whether the exclusion is objectively justified.   We are concerned in this hearing only with the issue of objective justification.
31.
We approach that issue on the basis of two assumptions; that despite the respondent’s strenuous assertions to the contrary, the work of the reserve forces is of equal value to that of the regular forces, and that the appropriate divisor for calculating the total capitalised value of both the AFPS and RFPS benefits is 225.   The actuaries have produced calculations using that divisor and the 365 divisor.   It is agreed that if we are satisfied that the defence of objective justification is made out on the basis of the 365 divisor but not on the basis of the 225 divisor, the question of whether the 225 divisor is the more appropriate will have to be resolved and is reserved to this tribunal.  That means that for the purposes of this hearing we can only find in favour of the respondent if we are satisfied that using the 225 divisor to evaluate the capitalised benefits of the Scheme, the objective justification defence is made out.

The statutory provisions
32.
Section 1 of the Equal Pay Act 1970 provides, so far as is material:-

“(1)
If the terms of a contract under which a woman is employed at an establishment in Great Britain do not include (directly or by reference to a collective agreement or otherwise) an equality clause they shall be deemed to include one.

...

(3)
[An equality clause ... shall not] operate in relation to a variation between the women’s contract and the man’s contract if the employer proves that the variation is genuinely due to a material factor which is not the difference of sex and that factor -
(a)
in the case of an equality clause falling within subsection (2)(a) or (b) above, must be a material difference between the woman’s case and the man’s; and

(b)
in the case of an equality clause falling within subsection (2)(c) above, may be such a material difference.”
33.
Section 7A(2) adapts the concept of the equality clause in the case of service women thus:

“(c) references to an equality clause shall be regarded as referring to a corresponding  term of service capable of requiring the terms of service applicable in her case to be treated as modified or as including other terms” 
34.
The concept of indirect discrimination is not to be found in the Equal Pay Act 1970 but derives from the Sex Discrimination Act 1975, but it is common ground that it applies equally to both jurisdictions.    It is also common ground that the exclusion of reserve forces from the AFPS is an act of indirect discrimination, there being in existence a provision, criterion or practice, namely a requirement to be a member of the regular forces in order to gain access to the AFPS, which a considerably greater proportion of women than men are unable to comply with.    It is also common ground that where the material factor referred to in sec. 1(3) of the 1970 Act is not directly the difference of sex but only indirectly so, it is open to a respondent to objectively justify the use of the material factor.   If the material factor which is indirectly discriminatory is objectively justified, then by virtue of sec. 1(3) the equality clause does not operate in respect of the variation between the woman’s contract and her comparator’s contract which has the effect of causing an equal pay claim to fail or, rather  more accurately, of preventing one from arising.   

35.
The claims under the Part-time Workers (Prevention of Less Favourable Treatment) Regulations 2000 give rise to different issues.   By virtue of reg. 13(2) the Regulations expressly do not apply in relation to service as a member of the reserve forces undertaking training obligations under section 22 of the Reserve Forces Act or undertaking voluntary training or duties under section 27 of the Act.   It is the contention of the claimants that reg. 13(2) is incompatible with Council Directive 97/81/EC as extended to the UK by Directive 98/23/EC and should therefore be disapplied.  This is not an issue which is before the tribunal on this occasion and Mr Paines makes his submissions on the 2000 Regulations without prejudice to his right to assert on another occasion, should the need arise, that the tribunal has no jurisdiction to entertain a claim under the Regulations.  
36.
Regulation 5 of the 2000 Regulations provides:-
“(1)
A part-time worker has the right not to be treated by his employer less favourably than the employer treats a comparable full-time worker -

(a)
as regards the terms of his contract; or

(b)
by being subjected to any other detriment by any act, or deliberate 
failure to act, of his employer.

(2)
The right conferred by paragraph (1) applies only if -

(a)
the treatment is on the ground that the worker is a part-time 
worker; and 

(b)
the treatment is not justified on objective grounds.”
Regulation 13(1)(a) extends the effect of the Regulations to members of the armed forces subject to paragraph (2) which we have already mentioned and to paragraph (3), the use of the service redress procedure prior to the commencement of employment tribunal proceedings.

37.
Ms Tether and Mr Paines are agreed that there is one difference between the test of objective justification under the Regulations and that under the Equal Pay Act.   The jurisprudence, particularly that of the European Court of Justice, on equal pay suggests that when the degree of disproportionate impact on women is low, then the threshold of objective justification is lowered.  There is no equivalent possible under the Regulations which apply to protect all part-time workers, whether male or female and there can therefore never be degrees of disproportionate impact.   It follows from that, Ms Tether submits, that under the Regulations, the threshold for objective justification is the highest possible.  Mr Paines submits that that is a misconception.   There is simply one threshold of objective justification but in the sole case of indirect sex discrimination where the degree of disproportionate impact is low, that threshold is lowered somewhat.   As we shall see, the authorities suggest that Ms Tether is right but fortunately our decision does not turn on such niceties of statutory interpretation.   

Does a genuine material factor exist?
38.
Ms Tether submits that the respondent is not able to raise a defence of objective justification because they are unable to demonstrate that there is a genuine material factor capable of being justified.   In Ms Tether’s submission, for there to be a genuine material factor there must at some point have been a positive decision taken for a reason and not just a state of affairs which has evolved into existence.   It is the reason why that decision was taken which then becomes the focus of the enquiry into objective justification.    
39.
Mr Paines submits that that submission is misconceived, both as a matter of law and on the facts of this case.   He relies on Glasgow City Council -v- Marshall [2000] ICR 196 HL where the disparity in treatment which the City Council was attempting to justify had simply come into existence over a period of years and there was no suggestion that any decision had been reached to treat the two groups differently.   Moreover it is clear from the Judgment of Lord Nicolls of Birkenhead at page 202F to 203D that in determining whether a factor is material, the reason for it is irrelevant.  The point can be illustrated by quoting from his Lordship’s speech at page 203C and D:-
“Some of the confusion which has arisen on this point stems from an ambiguity in the expression “material factor”.   A material factor is to be contrasted with an immaterial factor.  Following the observations of Lord Keith of Kinkel in Rainey -v- Greater Glasgow Health Board [1987] I.C.R. 129, 140, the accepted synonym for “material” is “significant and relevant”.   This leaves open the question of what is the yardstick to be used in measuring materiality, or significance and relevance.   One possibility is that the factor must be material in a causative sense.   The factor relied on must have been the cause of the pay disparity.   Another possibility is that the factor must be material in a justificatory sense.  The factor must be one which justifies the pay disparity.   As already indicated, I prefer the former of these two interpretations.   It accords better with the purpose of the Act.”
40.
In our judgement, Mr Paines is clearly right in both his submissions.   All that is required is that there by a factor in existence which is material to the difference in pay.   That factor in this case is the need to be a member of the regular forces in order to gain access to the pension scheme.   It would not matter for the purpose of sec. 1(3) if that factor had come into existence without a positive decision, but there is no doubt that twice in the history of the AFPS the question of extending the pension scheme to the reserve forces was considered and rejected.   The first occasion was in 1978 by a committee chaired by a Major General Shapland which was charge with reporting on wastage in the Territorial Army.  The second was in 1996, when correspondence between the Ministry of Defence and the Office of Manpower Economics in connection with the 1997 pay review when the possibility of extending the pension to reservists was rejected by the Ministry for precisely the reasons now relied upon by the respondent.  Therefore even if Ms Tether is right about the law, which in our judgment she is not, there is a material factor in the sense of a decision taken for a reason, which is indirectly sexually discriminatory and the respondent is therfore entitled to objectively justify it.
D.
Objective justification 
The law 
41.
There is much common ground between Ms Tether and Mr Paines as to the legal requirements for establishing objective justification.   A useful starting point is the speech of Lord Nicholls in Barry -v- Midland Bank [1999] I.C,R, 859 HL at 870A to F:-

“I turn to the question of objective justification.   In Bilka-Kaufhaus G.m.b.H v. Weber von Hartz (Case 170/84) [1987] I.C.R 110 a department store pursued a policy of excluding part-time workers, mostly women, from an occupational pension scheme.   The employer’s case was that the exclusion of part-time workers was intended to discourage part-time work, since part-time workers generally refused to work in the late afternoon or on Saturday.   The Court of Justice held, at p. 126, para 36, it was for the national court to determine whether and to what extent the ground put forward by the employer might be regarded as an objectively justified economic ground.  The court added:
“If the national court finds that the measures chosen by Bilka correspond to a real need on the part of the undertaking, are appropriate with a view to achieving the objectives pursued and are necessary to that end, the fact that the measures affect a far greater number of women than men is not sufficient to show that they constitute an infringement of article 119.”
More recently, in Enderby v. Frenchay Health Authority (Case C-127/92) [1994] I.C.R. 112, 163, the Court of Justice drew attention to the need for national courts to apply the principle of proportionality when they have to apply Community law.   In other words, the ground relied upon as justification must be of sufficient importance for the national court to regard this as overriding the disparate impact of the difference in treatment, either in whole or in part.   The more serious the disparate impact on women or men as the case may be, the more cogent must be the objective justification.  There seem to be no particular criteria to which the national court should have regard when assessing the weight of the justification relied upon.”
And later at 871B to D:-

“In the Bilka-Kaufhaus case [1987] I.C.R. 110, from which the necessity test is drawn, the ground set up as justification was the need for shop staff in the late afternoon and on Saturday.   Self-evidently, that was a legitimate business purpose, unrelated to any discrimination on the ground of sex.   The question in that case was whether fulfilment of that purpose necessitated the exclusion of part-time workers from the pension scheme.   In the present case the equivalent question does not in practice arise, because the objects of the bank’s scheme and its terms are inseparable.  The restructured scheme [the scheme contended for by the claimant] is not an alternative way of achieving the same object as the bank’s scheme.  No alternative scheme has been suggested which could correlate hours of service as sought by Mrs Barry without detracting from the primary objects of the bank’s scheme.   Thus, as already remarked, in the present case the crucial question is whether a scheme with the objects chosen by the bank is lawful, despite its discriminatory consequences when compared with another scheme which has a different object and, hence, uses different factors in calculating the amount payable.”
42.
Mr Paines submits, and we accept, that the thrust of these passages is that the question for the tribunal is not whether a different scheme could be drafted with different objects, but whether a scheme with the objects which the scheme for remunerating reserve forces personnel has, needed to be drafted in the way which it was.   
43.
Ms Tether submits that the standard of scrutiny required by the tribunal was propounded by Sedley LJ in Allonby -v- Accrington and Rossendale College and others [2001] ICR 1189 at paragraphs 26 and 29 and can be summarised thus:-

1.
There must be a critical evaluation of whether the employer’s reasons demonstrated a real business need.  In assessing whether the employer had a real business need, the tribunal must evaluate objectively whether the employer’s measure was reasonably necessary.   The tribunal should not accept uncritically the employer’s reasons for the measure.

2.
If there was such a need, the tribunal are then to look at the seriousness of the disparate impact the employer’s measures had.

3.
The justification must be weighed against the discriminatory effect to ascertain whether the former outweighed the latter.   

44.
Both Mr Paines and Ms Tether referred us to Hardy and Hansons plc -v- Lax  [2205] I.C.R. 1565 CA in which it was held that:-

“...when determining whether an indirectly discriminatory practice was objectively justified ... an employment tribunal was required to make its own judgment as to whether, on a fair and detailed analysis of the working practices  and business considerations involved, the practice was reasonably necessary and not whether it came within a range of reasonable responses; ...”

The Secretary of State’s Case
45.
At its simplest, the Secretary of State’s contention that the exclusion of reservists from the AFPS is objectively justified can be reduced to two propositions:-

(a)
because any benefits which reservists would receive under the scheme in respect of their service would be disproportionate to the administrative costs involved; and

(b)
because it is more appropriate to remunerate reserve service by way of a tax free bounty subject to completion of a stipulated amount of annual training.
46.
Both propositions need to be subdivided in order to be properly understood.   When subdivided, the objection to providing a pension is based on two factors: the disproportionately high administration costs that would be incurred which would be unsatisfactory from the point of view of the Secretary of State as employer, and the low, in many instances very low, amounts of pension that would be generated which would be unsatisfactory from the point of view of reservists as employees.   So far as the bounty is concerned, given the Secretary of State’s twin objectives of encouraging completion of annual training and of fostering retention of reservists, the bounty is more appropriate than a pension because of its demonstrated effectiveness and popularity amongst volunteer reservists and because it provides a higher level of (immediate) remuneration in virtually all cases than would a (deferred) pension

E. 
The bounty

Relevance of the bounty 
47.
Ms Tether submits that following the judgment of the European Court of Justice in Jämställdhetsombudsmannen -v- Örebro Iäns Iandsting (Case C-236/98) [2000] ECR I -2189 the tribunal is not entitled to have regard to the bounty when determining the issue of objective justification. Ms Tether accepts that the issue in Örebro was not the same as the issue in this case.   The issue in Örebro was whether, having regard to the overall remuneration packages of the claimants and their comparators, it could be said that there was an inequality of pay.   The claimants were midwives who claimed that they were being paid less than clinical technicians whose work was of equal value to theirs.  The midwives’ basic salary was less than that of the clinical technicians.  While both were entitled to an inconvenient hours supplement, it was only the midwives who received it on a regular basis because of the hours which they and the clinical technicians respectively worked.   The employers argued that when this supplement was taken into account the overall pay packages were of equal worth.  
48.
The Court at paragraphs 42 to 45 of the Judgment said this:-
“42.
Accordingly, since the inconvenient-hours supplement falls within the concept of pay for the purposes of Article [141] of the Treaty, it must be ascertained whether it has to be taken into account in comparing midwives’ pay with that of clinical technicians.

43.
With regard to the method to be adopted, in making such a comparison, for verifying compliance with the principle of equal pay, the Court has already held that if the national courts were under an obligation to make an assessment and a comparison of all the various types of consideration granted, according to the circumstances, to men and women, judicial review would be difficult and the effectiveness of Article [141] would be diminished as a result.   It follows that genuine transparency permitting effective review, is assured only if the principle of equal pay applies to each of the elements of remuneration granted to men of women (Barber, paragraph 34).

44.
In this case, therefore, in order to ensure greater transparency and guarantee compliance with the requirement of effectiveness underlying Directive75/117, the midwives’ monthly basic salary should be compared with the like salary of clinical technicians.

45.
The fact that the inconvenient hours supplement varies from month to month according to the part of the day during which the hours in question were worked makes it difficult to make a meaningful comparison between, on the one hand, a midwife’s salary and supplementary allowance, taken together, and on the other hand, the basic salary of the comparator group.”
49.
Ms Tether submits that there is a natural and necessary extension of that reasoning from the issue of whether there is a disparity of pay to the issue of whether a disparity of pay can be justified.  She submits that the exercise which the respondent is asking the tribunal to undertake is precisely the exercise which the Court said it should not undertake in connection with determining whether there has been a disparity of treatment.   It is simply inappropriate to invite the tribunal to say that the detriment of exclusion from the pension scheme is extinguished or compensated for by the presence of the bounty.   If the tribunal were to attempt that assessment and comparison, the effectiveness of Article 141 would be diminished in precisely the same way as envisaged in Örebro.   

50.
In response, Mr Paines seeks to clarify what the Secretary of State’s case is not.   It is not the Secretary of State’s position that there is no unequal treatment because the bounty equals the pension.   The Secretary of State relies on the bounty only because it is more appropriate for this group than a pension for the achievement of the Secretary of State’s purpose of encouraging training and retention.   The relative sizes of the bounty payment and the pension payment are only relevant in that if the bounty was much less generous than the pension provisions would be if they were in place, that would detract from the justification of maintaining the bounty in preference to the pension scheme. Moreover, in Örebro itself, the ECJ held at paragraphs 50 to 52 that the differences between the basic pay of the midwives and the clinical technicians could be justified and there was nothing in the Judgment to suggest that it would be impermissible to rely on the inconvenient hours payment as part of that justification.   
51.
In support of her contention, Ms Tether also relies on a much earlier Judgment of the House of Lords in Hayward -v- Cammell Laird Shipbuilders Ltd [1988] ICR 464 and in particular the passage from the speech of Lord Mackay of Clashfern at 474D to E:-

“... I am presently of the view that section 1(3) would not provide a defence to an employer against whom it was shown that a term in the woman’s contract was less favourable to her than a corresponding term in the man’s contract on the basis that there was another term in the woman’s contract which was more favourable to her than the corresponding term in the man’s contract.  At the very least for section 1(3) to operate it would have to be shown that the unfavourable character of the term in the woman’s contract was in fact due to the difference in the opposite sense in the other term and that the difference was not due to the reason of sex.”
52.
But, as Mr Paines submits, that is not a concluded opinion and there is nothing in the European jurisprudence on equal pay, nor indeed anything subsequently in the UK jurisprudence, to suggest that Lord Mackay’s opinion is correct. Rather, the issue of justification is at large subject only to the confinements placed on it by the authorities which we have already visited.  In our judgement, therefore, it is permissible for the Secretary of State to rely on the existence of the bounty payments as an element of the defence of objective justification.   
53.
The same is true, although to an infinitely lesser extent, of the fact that by virtue of not being a member of the AFPS, members of the reserve forces could (although clearly not necessarily would) benefit from membership of any supplemental state pension such as the State Earnings Related Pension Scheme (SERPS) and its successor the Second State Pension Scheme (S2P).  The actuarial experts have not attempted to quantify that benefit whose potential as opposed to actual existence we merely note.  
54.
So far as the claim under the Part-time Workers Regulations is concerned, Ms Tether submits that it is also not permissible to take account of the bounty but for a rather different reason.  That reason is the absence from the Part-time Workers Regulations of an equivalent to reg. 4 of the Fixed-Term Employees (Prevention of Less Favourable Treatment) Regulations 2002.   Reg. of 4 of those Regulations which has the cross-heading “Objective justification”  provides:-
“(1)
Where a fixed-term employee is treated by his employer less favourably than the employer treats a comparable permanent employee as regards any term of his contract, the treatment in question shall be regarded for the purposes of regulation 3(3)(b) as justified on objective grounds if the terms of the fixed-term employee’s contract of employment, taken as a whole, are at least as favourable as the terms of the comparable permanent employee’s contract of employment.”
55.
We reject that submission. Reg. 4 of the Fixed Term Employee Regulations merely provides that if the circumstances therein described are found by the tribunal to exist, objective justification is automatically made out: there is nothing further for the tribunal to determine.  In our judgement, it could not possibly be said that if reg. 4 was not in the Fixed Term Employee Regulations there could be no objective justification if the tribunal were satisfied that, taken as a whole, the terms enjoyed by a claimant were not less favourable than those enjoyed by their comparator. The absence of reg. 4 would mean only that that was also a matter for the tribunal to determine on the usual principles.   We are therefore satisfied that the Respondent may also rely on the existence of the bounty for the purpose of reg. 5(2)(b) of the 2002 Regulations.

The nature of the bounty
56.
At this stage it might be useful to say a little more about the bounty.   An annual tax free bounty has been paid to members of the Territorial Army since 1914 upon completion of a certain minimum training commitment.   Until the last two or three years, the requirement was merely a quantitative  one, namely for most ranks and trades to complete not less than 27 training days a year including a  period of in-camp training, although the number of days was reduced to 19 for certain specialists.   Much more recently, a qualitative element has been introduced and in order to qualify for bounty certain levels of training now have to be achieved.   
57.
The rate of bounty varies according to length of service.   At the end of year one, it is £395; in year two £868; in years three and four it is £1,341 and after five or more years’ service it is £1,556.    Although normally payable at the end of the year, a proportion of the bounty can be paid after attendance at an annual training camp to any member of the reserve forces suffering financial hardship.   
The claimants’ case with regard to bounty
58.
As we understand it, it is not Ms Tether’s case that the pension should be paid in addition to the bounty.  However, when it was suggested to her in argument that if the claims succeeded and in order to finance the pension, the respondent decided to abandon the bounty, there would seem to be no redress available to reservists under either equal pay or equal treatment legislation because no member of the regular forces received the bounty, Ms Tether initially submitted that that was not the case and drew attention to a cash free loyalty bonus that was available to regulars after 5 and 8 years service.   However, on further investigation it proved that these were a very different beast indeed.   The loyalty bonus is not a reward for past service, but is paid in return for a legally binding commitment to serve for a further specified period in the regular forces.   Once the commitment is given, the payment is made but is recoverable if the commitment is not honoured.    Commitment bonuses are both taxable and subject to national insurance contributions.    The only similarity is that the purpose of the commitment bonus is to retain personnel in the regular forces and becomes payable at a point in their career when the statistical evidence shows a propensity to leave.   However, it is only payable if, on reaching that point, the soldier has not given notice to leave the army.  As we understand it in the light of that further information about the nature of the commitment bonus, Ms Tether no longer contends that both the pension and the bounty should be paid.

59.
That, however, is not the position of Dr Wells, one of the RAFA claimants who, although his was not one of the test cases, attended the hearing throughout and was allowed to question the respondent’s principal witness of fact, Mr Peter Davies, the Director of Service Personnel Policy (Pensions) at the Ministry of Defence, and to make submissions.    He based his contention that the pension should be in addition to the bounty largely on the basis of moral obligation but, with due respect to his interesting submissions, it seems to us to be an unsustainable position and one for which no legal authority is advanced.  
60.
Ms Tether has adopted what might be described as a halfway position, namely that if one accepts the respondent’s statistical evidence that for a significant numerical majority of the Territorial Army a pension would either not be payable or would be meaninglessly small because of their very short service, a means could be devised, such as requiring a minimum of 90 days of obligatory training, as a threshold for qualifying for pension which would enable those who crossed the threshold to build up a pension in place of annual bounty and would eliminate the discriminatory treatment of women.   The figures which Miss Salt has produced to illustrate the efficacy of this proposal are incomplete as they do not compare the capitalised value of the resulting pension with the capitalised value of the bounty that it would replace. Her figures also assume that the day of training after the 90th day is not day one of pensionable service but day 91. It would almost certainly be the case that in the first 3 years bounty would have to be payable in order to encourage attendance at training, not least because until 90 days attendance at training had been achieved it could not be known who would and who would not subsequently qualify for a pension, and therefore those who cross the 90 day threshold will have had the benefit of both bounty and pension for roughly the first three years of their reserve service.  
61.
As we understand it, Ms Tether’s main purpose in raising this halfway house is to show that the respondent has merely rejected the possibility of providing a pension without thinking through any non-discriminatory alternatives.   That being so, she submits, they cannot objectively justify the current arrangements, which, by virtue of this failure to consider alternatives, are shown not to be a proportionate response.   
62.
Mr Paines in reply simply points to table 4(2) in the joint actuarial experts’ report which shows, even on the assumptions most favourable to the claimants, that it is only in the top 10% of cases that the cost of providing the pension falls to a low enough percentage of the benefits provided to be regarded, by the yardstick of the commercial sector, as economic.   But for that 10%, the capitalised value of their pension on leaving would be 40% higher than the capitalised value of the bounty payments that they received during their service.  This, therefore, is not merely a non-discriminatory redistribution of existing money but a significant injection of new money.   The amount of new money in fact would be only slightly less than the total capitalised value of the bounty payable to all members of the TA (based of course upon an analysis of leavers in a single typical year) and would therefore once again call into question the continued existence of the bounty for all, not merely those who cross the 90 day threshold.  Although it would benefit that very small proportion of reservists who effectively make a second career out of the reserve service, this could only be at the expense of the one tool which is realistically available to act as a retention and training incentive for the great majority.  

F.
The Burden of Proof

63.
That brings us to the question which at the start of the proceedings looked likely to assume a greater significance than it ultimately has, namely whether the Respondent’s defence to these proceedings is wholly or largely ex post facto justification or merely a more detailed exposition of a previously considered and adopted position.   Ms Tether does not submit that there can never be justification where an employer has not thought through the discriminatory effects of a provision but a failure to do so must make it much harder for them to do so.   She relies in particular on passages from three of the leading authorities.   
64.
In Hardy and Hansons plc -v- Lax at paragraph 32 Lord Justice Pill said:-
“... the employer [is required] to show that the proposal is justifiable irrespective of the sex of the person to whom it is applied.  It must be objectively justifiable (Barry v. Midland Bank plc [1999] ICR 859) and I accept that the word “necessary” used in Bilka -Kaufaus [1987] ICR 110  is to be qualified by the word “reasonably”.   That qualification does not, however, permit the margin of discretion or range of reasonable responses for which the appellants contend.  The presence of the word “reasonably” reflects the presence and applicability of the principle of proportionality.  The employer does not have to demonstrate that no other proposal is possible.   The employer has to show that the proposal … is justified objectively notwithstanding its discriminatory effect.   The principle of proportionality requires the tribunal to take into account the reasonable needs of the business.   But it has to make its own judgment, upon a fair and detailed analysis of the working practices and business considerations involved, as to whether the proposal is reasonably necessary.”
65.
Ms Tether submits that there is simply no evidence that the respondent has ever considered its business case for retaining the bounty in the light of the discriminatory impact of the failure to provide a pension to reservists, the existence of which, it would appear, was only acknowledged during the course of these proceedings.

66.
In Hockenjos -v- Secretary of State for Social Security [2004] EWCA Civ 1749 (in which Mr Paines appeared for the Secretary of State) she relies on the Judgment of Lord Justice Scott Baker at paragraphs 45 to 47.   It is only necessary to quote paragraph 47:-
“... Mr Paines submits that having identified the aim, the court should examine the means chosen to achieve that aim and then ask if the Secretary of State was reasonably entitled to regard the measures as a suitable and requisite means of achieving that aim.   Are the alternatives so obviously better that the Secretary of State was not reasonably entitled to follow the course that he took.   Whilst the situation has to be viewed objectively, the difficulty I find with this is that there is no evidence that the Secretary of State, or any one on his behalf, every applied his mind to the need to identify the aim to be established and then balance it against the requirements of Article 4 of the Directive.   At no relevant stage was the question asked how responsibility for the care of children could be catered for within the JSA payment whilst at the same time not contravening the anti-discrimination provision in Article 4.  This is not, in my judgment, necessarily an overriding difficulty, because it would be possible to justify the position ex post facto provided there is the appropriate evidence.   The court might, for example, be persuaded that there simply is no viable alternative that does not offend Community law.  Where, however, there may be alternatives that do not offend a fundamental principle of Community law but the Secretary of State has simply not explored them I cannot accept that he has discharged the burden of establishing justification that is upon him.   It is not up to the appellant to show that there is an obviously better alternative.   I have in mind the observations of Lord Nicholls in Seymour-Smith [R -v- Secretary of State for Employment ex parte Seymour-Smith and Perez C-167/97 [1999] ECR 1-623], at 873C picking up what the European Court had earlier said, that generalised assumptions lacking factual foundation are insufficient.”
Ms Tether submits that in this case as well, the Secretary of State has explored no alternatives and therefore cannot discharge the burden which is on him.   
67.
In Secretary of State for Defence -v- Elias [2006] EWCA Civ 1293 she relies on paragraphs 128 to 132 of the judgment of Lord Justice Mummery.  The case was a challenge by way of judicial review to the terms of an ex gratia compensation scheme for British citizens interred by the Japanese after the invasion of Hong Kong in 1941.  The basis of the challenge was that the terms were racially discriminatory.   The paragraphs on which Ms Tether relies are headed in the Judgment “FAILURE TO ADDRESS POTENTIAL RACE DISCRIMINATION”  and against that background we need set out only paragraph 130 and parts of paragraph 132:-

“130.
There are several legal and practical difficulties in this case in advancing grounds of justification for a form of indirect discrimination that was not even considered when the birth link criteria were adopted and, when raised, was consistently denied down to the hearing of the case.

132.
Second, one important consequence of the failure of the Secretary of State to address the indirectly discriminatory effects of the birth link criteria is the absence of an evidential basis for justifying the birth link criteria or for assessing the comparative discriminatory effects of other possible criteria as a means of confining compensation to those with close links with the UK. ...  The kind of evidential material which ought to be available for deciding the issue of justification does not exist, because the selection of the eligibility criteria by the Secretary of State was carried out without due regard to the race discriminatory issue.”
Ms Tether submits that in this case at no stage was consideration given to the discriminatory effect of excluding reservists from the pension scheme.   
68.
She then relies on paragraphs 176 and 178 which fall into that part of Mummery LJ’s Judgment headed “PROPORTIONALITY”.
“176.
... it is relevant to take account of the fact that, as the Compensation Scheme was not properly thought out in the first place, the issue of discrimination was not properly addressed at the relevant time and that poor standards of administration were evident.   Consequently there was no proper attempt  to achieve a proportionate solution by examining a range of criteria as a means of determining close links with the UK and by balancing the need for criteria to achieve the legitimate aim of close links with the UK with the seriousness of the detriment suffered by individuals who were discriminated against. ...

178.
Fourthly, as there was no proper consideration of whether there were other less discriminatory means of restricting payments to those with a close link to the UK, there is no evidential basis for finding that the birth link criteria were the only criteria that were reasonably necessary and proportionate to achieve the legitimate aim.”
69.
Ms Tether does not submit, however, that a failure to consider the discriminatory impact of a provision is necessarily fatal to justification.   How serious such a failure is must depend on all of the circumstances of the case.   It is in this context in particular that she relies on the possibility of finding an alternative to the current arrangements by such means as the 90 day qualifying threshold or some similar gateway to the pension scheme, had the respondent chosen to explore it.  

70.
When this hearing started, it appeared that no consideration had been given to providing a pension rather than payment of bounty since the Shapland report of 1978 to which we have already referred.   Of the Shapland report, Ms Tether says simply that it cannot possibly be evidence in support of the defence of objective justification because there is nothing to show that the conclusions in the Shapland report had any evidential basis and nor is there any evidence to show that consideration was given to the discriminatory impact of differential treatment of reservists.   There was also the material in connection with the creation in 2005 of the Reserve Forces Pension Scheme.   
71.
But during the course of the hearing, the 1996 letter to which we have already referred but have not yet quoted from, was discovered.  The letter was written not only in the context of the annual pay review for the armed forces but against the background of the Reserve Forces Act 1996 and the new types of reserve service which that introduced.   It is necessary to quote extensively from the letter:-

“The Services would like to employ these new categories of reserves as soon as it is lawful to do so.   They are therefore keen to start the recruiting process before the end of the year but that will not be practicable unless candidates can be told what their remuneration is likely to be.  I would therefore be grateful if the Review Body’s recommendation on these issues could be made known in advance of their report, and preferably by the end of November.   I do not believe that the issues in the paper will prove difficult or contentious but recognise that the Review Body would not wish to appear to prejudice its consideration of Service pay generally.   I therefore suggest that the recommendations for Reserves should be made at current (i.e. 1996/97) rates with the caveat that they would be adjusted from 1 April 1997 in line with any wider changes proposed.  
PENSIONS

During the AFPRB [Armed Forces Pay Review Body] visits to reserve units there have been several queries about the lack of pensions for reservists and it may be helpful to put forward our thoughts on the pension issue.   The underlying facts are that the calculation of military salary involves an abatement of the notional rate derived from consideration of the civilian comparators to allow for the benefit of the Armed Forces Pension Scheme (AFPS).   Reservists do not benefit from the main AFPS provisions (although they are eligible for attributable benefits if they are disabled or killed on duty).  This leads to the suggestion that the application of the abatement to reservists is unfair.   However, volunteer reservists have the benefit of the tax free training bounty which is not taken into account in the comparability comparison and which is worth much more to the average reservist than a pension would be.  MoD believes that this more than redresses the balance.

The Reserve Forces Act 1996 gives statutory power to pay pensions to members of all Reserve Forces.   This is necessary to cover the existing arrangements for benefits attributable to injury etc but is cast wide enough to permit the introduction of a full pension scheme if they were ever considered desirable.   As discussed in this year’s evidence, the MoD is currently considering whether certain types of Reserve service, notably FTRS [Full-time Reserve Service] under the Act might be made pensionable.   However, we do not consider pensions for all to be practicable.   Considerable administration would be required with little or no advantage in most cases for it would take almost 20 years on an average attendance of 40 days a year to accrue the equivalent of the two years full-time service usually required to earn preserved benefit.   The scheme would have to be funded at the expense of other arrangements, such as bounty, which we believe are much more cost effective in promoting recruitment and retention.”
72.
Ms Tether submits that the 1996 letter does not help the respondent in its objective justification defence because once again there is no evidence to show that they took into account the adverse impact on women of the exclusion of reservists from the pension scheme.  There is no evidence to show that any proper cost benefit analysis was undertaken and there is no indication that alternatives were considered.   What is proposed in the 1996 letter is therefore not a proportionate solution to the problem.  The concluding sentences from the passage which we have quoted are categorised by Ms Tether as being tainted with sex discrimination because reckonable service would accrue on a full-time equivalent rather than a calendar year basis.   
73.
In our judgement that reading of the letter is simply wrong.   All it means (although perhaps infelicitously expressed) is that 20 years of average attendance of 40 days a year (which is of course rather more than the minimum) would produce a pension with a capitalised value equivalent to that of 2 years full-time service, in other words a negligible amount.

74.
As for the prolonged review which, in 2005, led to the establishment of the Reserve Forces Pension Scheme, within the revamped AFPS (known as AFPS 05 to distinguish it from the scheme which it replaced which became known as AFPS 75) Ms Tether repeats the complaints which she makes about the 1996 letter.     But she adds a further complaint; that there is no evidence to show that the failure to make pension provisions for reservists undertaking section 22 and 27 duties was considered in the light of the aims in the Armed Forces Overarching Personnel Strategy, the details of which it is not necessary to go into.   
75.
In reply, Mr Paines submits, in our view quite rightly, that the Shapland commission can scarcely be criticised for failing to carry out an analysis of the discriminatory impact of their proposal, the need for which could not have been apparent until the development of the jurisprudence on indirect discrimination which did not begin to until some 20 years later.   Mr Paines further submits that the present case is not in fact a case of ex post facto justification.  The issue is and always has been replacing the bounty with a pension and that is how it remains despite Ms Tether’s suggestion that alternatives might be available or, as she put it in her closing submission, would not be beyond the wit of man to devise.     Mr Paines submits that the reasoning for not replacing the bounty with a pension has been consistent over 3 decades.   It is not the Secretary of State’s case that the existence of the Shapland report or the 1996 correspondence or the material provided in support of the review which led to the 2005 pension schemes, themselves amount to objective justification.   All that is said is that this consistency of opinion over such a lengthy period of time supports the view that the policy is justified.  His principal attack on Ms Tether’s submissions are that they focus on process or its absence as being determinative of the question of substance, which is whether what the employer has done is reasonably and necessary to meet its business needs.  All of the points raised in the 1996 letter, Mr Paines now submits, are amply borne out by the evidence presented to the tribunal in 2007.  The respondent cannot be criticised for not carrying out a further review until the years immediately before 2005 given the cogent terms in which the 1996 letter rejected the suggestion of a pension for reservists.   Any re-consideration in the intervening years of a proposal which Mr Paines has characterised on a number of occasions during the hearing as “potty” would have met with equally short shrift.   

76.
We accept Mr Paines’ submissions.   It now seems clear (although it was less clear at the start of the hearing) that the question of the substitution of the bounty by a pension has been under consideration intermittently for at least 30 years.  This is therefore not a case of ex post facto justification.  Whether the kind of detailed analysis undertaken for the purpose of defending these proceedings was undertaken in 1978 or 1996 or prior to 2005 is less clear but, in our judgement, is not to the point.   If the respondent was merely instinctively correct in 1978 and 1996 and 2005 that the suggestion was “potty”, was self-evidently a non-starter, it does not matter that he was only ever asked to prove it and only ever undertook the necessary exercises to prove it, in connection with these proceedings.   However, it seems to us that the terms, in particular of the 1996 letter and the exercise which led up to the 2005 review, strongly suggest that the views expressed on behalf of the Ministry, cannot simply have been arrived at on the basis of gut feeling.   But, even if this is a case of justifying the Secretary of State’s position ex post facto there is clearly appropriate evidence to do so

G.
The degree of disparate impact

77.
Before turning to the substance of the objective justification defence, we need to consider one final issue and that is the degree of disparate impact caused by the exclusion of reservists from the pension scheme.   Although the figures are taken from different years (2003 and 2005), they suggest that out of every 100 regulars (that is those who can comply with the provision), 91 were males and 9 were females.   Within the reservists (those who cannot comply with the provision), the split was 82/18.  For 2005, looking not at the reservists as a whole but at those leaving the Territorial Army, the male/female split was 77/23.   However, the proportion in the only group for which a pension could realistically be provided because the cost benefit ratios are comparable with those expected in the commercial sector, the proportion is 86 males to 14 females.  We therefore accept Mr Paines’ submission, with which as we understand it Ms Tether does not seriously disagree, that the degree of disparate impact is not great.   
H.
The Defence of Objective Justification
The effectiveness of the bounty

78.
It must be remembered that the Secretary of State does not simply rely on either the overall cost of providing the pension, or the unfavourable cost benefit ratio, or a comparison between the capitalised value of the bounty and the capitalised value of any replacement pension.   He relies on the proven worth and popularity of the bounty as a tool for retaining reservists and encouraging them to attend training.  
79.
The Territorial Army carries out what it describes as a Continuous Attitude Survey.   The bounty is consistently rated very highly by soldiers, although somewhat less so by officers, as a “retention positive” factor.   For example, the survey in the bundle which we understand was the 2005 survey rates the bounty second only behind the opportunity for sport and adventure as the highest retention factor amongst soldiers with 65% saying it increases their intention to stay. The same survey records 48% of officers as saying that the bounty increases their intention to stay.   
80.
The 35th report of the Armed Forces Pay Review Body records at paragraph 3.6:-

“MoD felt bounties continue to be a major factor in retaining reserves - a message consistently reinforced throughout our visits. ...”
The 2005 report at 2.66 records:-

“During our visits reservists continue to emphasise the role of the bounties in their decisions to stay in the Services.”
82.
This is compelling evidence that the current system for rewarding reservists meets the respondent’s business needs.   All Ms Tether can do in response is to point to the high number of reservists who leave in any event, some 50% doing so within 2 years of joining.   It is, in our judgement, self-evident as Mr Paines submits, that a tax free bounty at the end of the year is a far more attractive proposition for a young recruit than the prospect of a small, taxable, pension much later in life, and if the bounty will not encourage them to stay, it seems totally unrealistic to suggest that membership of the AFPS or the RFPS would be more likely to do so.   

The Actuarial Evidence

83.
The remainder of the Respondent’s objective justification defence depends upon actuarial evidence.   We have heard evidence from Mr Stephen Humphrey of the Government Actuaries Department for the respondent and Miss Hilary Salt, an independent actuary, instructed on behalf of the test case claimants.   They initially produced separate reports which suggested a substantial number of areas of disagreement but have subsequently produced a most helpful joint report which leaves only three matters in dispute, only two of which the tribunal is asked to rule upon.  The third is whether Miss Salt is correct in suggesting that the appropriate divisor when calculating the benefits a reservist would enjoy under the pension scheme is 225 or whether Mr Humphrey is correct that it is 365. As we have already explained, if necessary that is an issue which we may have to resolve on another day.   
The discount rate

84.
The next question is whether Miss Salt is correct in using a discount rate of 2.5% to 3%, or Mr Humphrey is right in using a discount rate of 3.5%, when calculating the capitalised value of pension benefits.   Miss Salt derives her figure from the Ogden Tables and the Compensation for Loss of Pension Rights Booklet issued by the employment tribunals.  She has therefore approached the exercise from the standpoint of valuing the loss of the benefit to the recipient.   However, she acknowledges that it is not clear whether, in assessing issues such as objective justification, one should consider the budgeted cost to an employer of providing a disputed benefit or the value to members of the benefits they forgo by being excluded.   
85.
Mr Humphrey uses a method which is closer to the cost to the employer of providing the benefit.   It is the basis which is used by the Ministry of Defence to assess the long-term cost of the scheme and is the discount rate habitually used when valuing other public sector schemes.   In our judgement, it is appropriate in the context of the exercise which we are being asked to undertake to look at the cost to the employer of providing the benefits and therefore it is Mr Humphrey’s discount rate which is appropriate.   

Valuation of benefits
86.
The second and final question is whether it is appropriate when evaluating the benefits which reservists would receive if they were in the pension scheme to work on the basis that the appropriate pension scheme is the AFPS or the RFPS.   Ms Tether submits that we must assess the actuarial evidence on the basis that the AFPS is the appropriate scheme.  This is of course the scheme with the more generous benefits and therefore provides the better cost benefit ratio.  She submits that we are obliged to use the AFPS as the basis for valuing benefits because for the purposes of the objective justification hearing we are to assume that the work of reservists is of equal value to the work of regulars and the reservists are seeking access to the AFPS.  
87.
We do not agree.   This is not an equal value issue.   It is simply a question of which scheme provides the level of benefits which is objectively more appropriate for reserve service.   As we have already said, but must now explore in more detail, the AFPS provides a number of benefits which are probably unique in pension schemes and it does so not because of the nature or value of the work done by regulars but because of the nature of life in the regular services and the nature of the employer’s requirements for regular service personnel.   These benefits act as both an incentive to regulars to remain in the armed forces until such time as the employer is unlikely to require their services further, and to provide a generous cushion should they then leave the services.   Although they may be self-evident, it is important to record some of the differences between, not the work done by the regulars and the work done by reservists, but between the nature of life in the regulars and the nature of life for a reservist.   

88.
By definition a member of the regular services is a career soldier, airman, sailor or marine.   Their reserve equivalent is not: their main careers are in the civilian world.    The 2006 figures, for the TA only, showed that of current personnel 65.8% were employed, 6.2% self-employed and 14.6% were students.   It is worth recording at this point  that prior to the Finance Act 2004 it was not permitted to hold two occupational pension schemes unless (there is some slight doubt about this) both were in respect of part-time employment.   
89.
In the regular forces there is, as Mr Davies put it in his witness statement, a deliberate “shedding” of personnel at age about 40 as there is a reduced manpower requirement beyond this age.   That is not the case for reservists.  Because of the very high turnover of reservists, there will be relatively few who will be still active at the age of 40 but there is no restriction imposed on them serving past that date.   Some go on to the act of 65.   For those who leave the regulars, particularly those who leave at the age of 40, they are abandoning a full-time career and seeking a replacement in the largely alien civilian world.   The same is not true of reservists.   If they give up their reserve service, they are, for the very great majority, simply giving up something which they do as a voluntary activity in addition to their main careers, which are of course unaffected by their resignation from the TA.   The AFPS recognises that regular personnel who are “shed” at the age of about 40 face a particularly difficult transition as that is a rather difficult age to change profession.   They also recognise that this factor could, unless counterbalanced by appropriate pension provisions, tempt service personnel to leave well before they become 40 when the transition to civilian life might be thought to be somewhat easier.   
90.
The scheme therefore provides for the payment of an immediate pension after 16 years service in the case of officers or 22 years service in the case of other ranks.   The immediate pension under AFPS 75, but not as we understand it under AFPS 05, (we are of course concerned in these proceedings with actuarial figures which reflect retirement under AFPS 75) provides for a faster accrual rate of pension up to the immediate pension point which means that not only does the 40 year old regular with 22 years service retire with an immediate pension but the pension which he retires with is of a higher value than could be earned by 20 years service in a normal civilian pension scheme.  AFPS 75 also allows for retirement on full pension at the age of 55.
91.
Because none of the factors which led to the introduction of the immediate pension after 22 and 16 years service or the enhanced accrual rate up to that date or the payment of a career pension at 55 apply to reservists, it would in our judgement be simply irrational to approach the exercises of comparing the cost of providing a pension with the value of the pension benefits and comparing the relative value of the bounty with those pension benefits, by reference to a pension scheme which assumes that those factors do apply.  The correct basis therefore for evaluating the benefits of which the test case claimants are being deprived is the RFPS.  As it is only Mr Humphrey who has carried out that valuation, it is to his figures which we must therefore turn.   

The correct basis for assessment
92.
Although not touched upon by the actuaries, Ms Tether has raised another objection to Mr Humphrey’s figures.   She submits that the correct basis for assessing the costs benefit ratio is not to treat reservists as a discrete group and to look only at the cost of providing a pension to that group, but to look at the membership of the AFPS plus reservists.   This, it has to be said, seems to be very much of an after thought.   Neither actuary has considered this basis for calculating the cost of providing pension benefits and Miss Salt has not suggested in her report that the basis which they have both adopted is wrong.    There is simply therefore no evidential basis on which we could say even whether the basis which Ms Tether proposes is a reasonable basis on which to evaluate the cost benefit ratio, let alone a better one than that adopted by both actuaries.   
93.
However, it seems to us that any force which Ms Tether’s submission may have had even if she had the statistical evidence to back it up, is largely if not wholly, destroyed by our finding on the previous point.   As Mr Paines submits, because of the reasons which we have relied upon in concluding that it would be irrational to take account of the value of benefits under AFPS, it would be manifestly objectively justified not to provide that level of benefits to reservists.   That being so, it would clearly be illogical to include them in a pension scheme which does provide those benefits when calculating the cost benefit ratio of providing them.   
94.
We also accept Mr Paines’ submission that Ms Tether is wrong in submitting that this is simply a question of adding 40,000 reservists to 200,000 regulars and working out the cost benefit ratio of providing a pension to a population of 240,000 instead of 200,000.   As we have already said, there is a very high turnover of personnel in the reserve forces, significantly higher than in the regular forces.   Mr Davies’ evidence that the rate of turnover in the reserve forces is 25% per annum was not challenged and this means therefore that over a period of time which would be relatively short in the life of a pension scheme, the records being held in respect of past and present reservists would roughly equal the records being held in respect of regulars and would in due course exceed them, with the result that if the exercise was carried out in say 10, 15 or 20 years time, the cost benefit ratio would almost certainly be significantly worse than if it is carried out at the start of the exercise.  All this, however, is mere theory in the absence of any suggestion by Miss Salt that the basis of calculation adopted by her and Mr Humphrey is not correct and in the absence of any figures to support Ms Tether’s alternative approach.    In our judgement, the Respondent is clearly entitled, when deciding whether to provide a pension for a very large new group of employees, particularly a group which does not comfortably fit into its existing pension arrangements, to look at the cost benefit ratio within that group.  We therefore also reject Ms Tether’s submission on this issue.    
The reliability of the figures
95.
Before we look at the figures themselves, it is necessary to sound one small cautionary note.   Although neither Miss Salt nor Mr Humphrey deal with it in their respective reports, it is accepted that the figures for the cost of providing the pension are overstated.  This is because the pool of Territorial Army soldiers and officers will always include some ex regulars who will already be members of the AFPS; some who will go on to join the regulars and almost certainly become members of the AFPS and some who will undertake full-time reserve service or other duties which are pensionable under the RFPS.   These factors do not eliminate their cost to the pension scheme but the cost is likely to be lower than the assumptions used in the actuarial calculations although no figures are available. The best Mr Humphrey can offer is that the margin of error is a few percentage points.   Miss Salt suggests, not entirely helpfully, that it is more than a handful.   
96.
Once we leave the figures provided by the actuaries, we get into the realms of guesswork.   That is perhaps the best reason for ignoring this admitted margin of error.   But there is another;   we are satisfied that the margin of error is insufficiently great to make any difference to the outcome.   It is also offset, at least so far as the comparison between the value of the pension and the cumulative capitalised value of the bounty is  concerned, by two matters which we have already mentioned and which are not factored into the calculations at all, namely that the annual pension generated by the capital value of the pension fund is taxable in the hands of the recipient whereas  the bounty is not and that, prior to 1 April 2006 when the changes introduced by the Finance Act 2004 came into effect, any right to have joined the  AFPS or the RFPS might well have been illusory for at least some, possibly a significant proportion, of those reservists who were employed and possibly those in self-employment, who either had an occupational pension scheme or their own private pension arrangements.  Their right to receive the bounty was of course entirely unaffected.   

The appropriate tables
97.
The joint actuarial report includes a large number of tables which have been prepared to cover the range of disputed areas which we have been asked to resolve as well as the one which we have left for determination on another occasion should the need arise.  In the light of our findings on those disputed issues, the appropriate tables by which to gauge the cost benefit ratio of providing the pension and the relative capitalised values of the bounty and the pension funds are Mr Humphrey’s tables 3(2); 5(2) and 7(2) which we set out below all of which use the 225 divisor.

Table 3(2) FTRSS Officers and Soldiers in TA - 6379

Cumulative Capitalised Value of FTRSS Pension, Administration and Bounty payments
	Proportion

of Leavers ordered by Benefit Value
	Cumulative Capitalised value of pension at leaving (£K)
	Cumulative

Capitalised value of administration costs at leaving (£K)
	Cumulative

Capitalised value of bounty payments at leaving (£K)
	Cumulative

Administration Cost divided by

Cumulative

Benefit Value (%)
	Cumulative

Benefit value minus

Cumulative

Administration Cost (£K)
	Cumulative

Benefit Value minus

Cumulative

Bounty Value (£K)

	10%
	11
	95
	0
	880%
	-84
	11

	20%
	40
	218
	0
	543%
	-178
	40

	30%
	96
	390
	6
	404%
	-293
	90

	40%
	197
	595
	44
	302%
	-397
	153

	50%
	367
	902
	172
	245%
	-535
	196

	60%
	659
	1,309
	705
	199%
	-650
	-46

	70%
	1,155
	1,796
	2,034
	156%
	-641
	-879

	80%
	2,175
	2,381
	4,614
	109%
	-206
	-2,439

	90%
	5,511
	3,208
	11,330
	58%
	2,304
	-5,818

	100%
	22,006
	4,485
	31,372
	20%
	17,521
	-9,366


Table 5(2) FTRSS Officers and Soldiers in TA - 6379

Distribution of Capitalised Value of FTRSS Pension, Administration and Bounty payments
	Proportion

of Leavers ordered by Benefit Value
	Capitalised value of pension at leaving (£K)
	Capitalised value of administration costs at leaving (£K)
	Capitalised value of bounty payments at leaving (£K)
	Admin Cost divided by Benefit Value (%)
	Benefit value minus

Administration Cost (£K)
	Benefit Value minus Bounty Value
	Value of Pension exceeds the Value of Bounty (of those eligible for Bounty)
	% Female in group

	0-10%
	11
	95
	0
	880%
	-84
	11
	0%
	28%

	10-20%
	29
	123
	0
	419%
	-94
	29
	0%
	24%

	20-30%
	56
	172
	6
	305%
	-116
	50
	0%
	23%

	30-40%
	101
	205
	38
	203%
	-104
	63
	0%
	24%

	40-50%
	170
	307
	128
	180%
	-137
	42
	0%
	25%

	50-60%
	292
	407
	533
	140%
	-116
	-241
	5%
	25%

	60-70%
	496
	487
	1,329
	98%
	9
	-834
	2%
	22%

	70-80%
	1,021
	585
	2,580
	57%
	436
	-1,559
	2%
	23%

	80-90%
	3,336
	827
	6,716
	25%
	2,509
	-3,380
	4%
	20%

	90-100%
	16,494
	1,277
	20,042
	8%
	15,218
	-3,548
	20%
	14%

	Total
	22,006
	4,485
	31,372
	20%
	17,521
	-9.366
	7%
	23%


Table 7(2) FTRSS Officers and Soldiers in TA - 6379
Cumulative Capitalised Value of FTRSS Pension, Administration and Bounty payments (90%-100% Grouping)
	Proportion

of  the Population of Leavers ordered by Benefit Value
	Cumulative Capitalised value of pension at leaving (£K)
	Cumulative

Capitalised value of administration costs at leaving (£K)
	Cumulative

Capitalised value of bounty payments at leaving (£K)
	Cumulative

Administration Cost divided by

Cumulative

Benefit Value (%)
	Cumulative

Benefit value minus

Cumulative

Administration Cost (£K)
	Cumulative

Benefit Value minus

Cumulative

Bounty Value (£K)

	90%
	5,511
	3,208
	11,330
	58%
	2,304
	-5,818

	91%
	6,119
	3,305
	12,577
	54%
	2,814
	-6,458

	92%
	6,838
	3,410
	13,792
	50%
	3,428
	-6,954

	93%
	7,677
	3,519
	15,261
	46%
	4,158
	-7,585

	94%
	8,657
	3,638
	17,046
	42%
	5,019
	-8,389

	95%
	9,802
	3,756
	18,740
	38%
	6,045
	-8,938

	96%
	11,136
	3,881
	20,699
	35%
	7,255
	-9,563

	97%
	12,765
	4,007
	22,796
	31%
	8,758
	-10,031

	98%
	14,747
	4,151
	25,271
	28%
	10,596
	-10,524

	99%
	17,290
	4,306
	28,048
	25%
	12,984
	-10,758

	100%
	22,006
	4,485
	31,372
	20%
	17,521
	-9,366


I.
CONCLUSIONS
The actuarial evidence
98.
In our judgement, the tables do not require a detailed analysis to show that they entirely support the position adopted by the respondent in 1996 and in these proceedings.   They are, as we have previously said, an analysis of the 6,379 personnel, 550 of whom were officers, who left the Territorial Army in 2005.  Although table 3(2) suggests that the overall cost of administering the pension expressed as a proportion of the total benefits of the scheme is only 20%, the maximum figure which Mr Davies suggests would be entertained in the private sector, table 5(2) shows that this figure is only achieved by the acceptable 8% cost benefit ratio in the top decile.   Table 7(2), which is the cumulative capitalised value of pension, administration costs and bounty for the different percentiles within that top decile, shows that it is only the tiny numerical minority of reservists who make up the top few percentile points of that decile, whose combination of length of service measured in years and section 22 and 27 commitment measured in days in each of those years, coupled with seniority of rank, gives them a capitalised pension fund which significantly exceeds the cost of providing it although, significantly, still does not exceed the capitalised value of the bounty payments they would have received.  
99.
The figures, it must be admitted, are skewed somewhat by the fact that table 7(2) is a cumulative rather than a distributive table.  But nonetheless, it seems to us that the conclusions to be drawn from the figures are clear.  To understand their true meaning requires the addition of a little further evidence from Mr Humphrey which is how to translate the capitalised value of a pension fund into an annual pension.   He said, and was not challenged by Ms Tether, that an annual pension would be about 17% of capital value for a leaver aged 20, about 10% for a leaver aged 40 and between 5% and 6% for a long server in the top decile.   This equates to an annual pension for those in the top decile which would average £1,500.   It would, as we have said, be taxable in their hands and would have replaced a bounty received during their years of service (after the first 4 years when the bounty is lower) of £1,556 which was not taxable.   Moreover, given the age at which those in the top decile are likely to have retired from the reserve forces, it is almost inevitable in at least the great majority of cases that that taxable pension would be payable for rather fewer years than the tax free bounty.  The annual pension figure of £1,500 is of course an average for the top decile and those in the top few percentile points would undoubtedly receive a significantly higher annual pension, but it would still be taxable in their hands and they would still be receiving it for fewer, probably considerably fewer, years than they would have received the bounty.   It therefore seems to us to follow that any suggestion that the provision of a pension in substitution for the bounty would aid retention and recruitment and offer an incentive to attend training is, as Mr Paines has repeatedly submitted, “potty”: Immediate payment would be replaced by deferred payment and pound for pound, almost everybody (indeed probably everybody) would be worse off.  
Comparison with other schemes
100.
That analysis seems to leave Ms Tether with one final shot in her locker which we can dispose of very quickly.   She places some reliance on the fact that the AFPS is now the only public sector scheme not to include part-timers.   But we accept Mr Paines’ submission that even if that is correct as a statement of fact, which it probably is, it is impossible to draw any relevant conclusions from it.   It is not even a comparison of like with like, given that all other public sector schemes are contributory whereas the AFPS is not, and the requirement to make contributions is likely to significantly deter people with very low hours or very short employment from joining the scheme.   This may well mean that once one has included regular part-timers who worked the same, albeit low, number of hours every week, there is little or no additional cost involved in extending the scheme to the most casual of part-timers because they are most unlikely to join.   But the most compelling argument against Ms Tether is that even if it was not possible to objectively justify the exclusion of part-timers from other public sector schemes (the fact that other public sector schemes have chosen not to do so is not conclusive that they could not have done so) tells us nothing about whether it is objectively justifiable to exclude reservists from the AFPS.   There are many features of a reservist’s life which we have already dealt with in this decision which make any attempt to compare them with ordinary part-time workers virtually meaningless.   
101.
In her closing submission, Ms Tether said that she did not take issue with the fact that the size of the overall pot (that is the cost to the respondent of funding the reserve forces) would not be increased, but “it has to be organised in a way which minimises disproportionate impact”.   That is not what the authorities say.   We return to two passages which we have previously quoted: first from Bilka-Kaufhaus G.m.b.H v. Weber von Hartz -
“If the national court finds that the measures chosen by Bilka correspond to a real need on the part of the undertaking, are appropriate with a view to achieving the objectives pursued and are necessary to that end, the fact that the measures affect a far greater number of women than men is not sufficient to show that they constitute an infringement of article 119.”
The second is at paragraph 32 of Hardy and Hansons plc -v- Lax:-

“The employer does not have to demonstrate that no other proposal is possible.  The employer has to show that the proposal ... is justified objectively, notwithstanding its discriminatory effect.  The principle of proportionality requires the tribunal to take into account the reasonable needs for the business.   It has to make its own judgement, upon a fair and detailed analysis of the working practices and business considerations involved as to whether the proposal is reasonably necessary.” 
102.
Mr Paines identified the following business needs as being in play here:-

1.
The need to remunerate staff appropriately and attractively.

2.
The need to constrain costs.

3.
The need to motivate and retain volunteer reservists.

4.
The need to encourage completion of training requirements and the meeting of fitness requirements.
The evidence which has been adduced satisfies us on the balance of probabilities that the payment of the bounty achieves all of those business needs.   It is scarcely necessary in fact to carry out the analysis suggested in Lax once the correct cost benefit ratio and value of bounty/value of pension ratio has been established.   It is self-evident that the provision of a pension would do a significantly worse job in respect of every one of the business needs which Mr Paines has identified (with the possible exception of the need to constrain costs as it may in fact be cheaper for the Ministry of Defence to administer the pension scheme than pay the bounty) and even the select few long servers generally holding senior ranks who would receive a reasonable annual pension would almost certainly be worse off overall.   
103.
Although Miss Salt does not do a direct comparison between the value of the pensions which would accrue should her 90 day threshold or hurdle be adopted and the value of the bounty which those who would then qualify for pension would lose, it is not difficult to draw the same conclusions.    Although she has succeeded in demonstrating that the cost of providing the benefit is acceptably low (although still several times higher than the current cost of doing so for regulars in the AFPS) she is able to demonstrate only that officers in and above the 90th percentile would have a large enough pension fund to produce an annual pension which, after the incidence of tax and taking into account the smaller number of years for which it is likely to be payable, would come close to offsetting (in their case perhaps, even possibly exceeding) the loss of the bounty.   But we do not have figures to show the number of individuals who would benefit.   However, given that the total officer population who retired from the TA in 2005 who would have qualified for a pension under her 90 day threshold scheme was only 367, the number involved must, in the light of Mr Humphrey’s table 7(2), be very small as, even within that top decile, there are likely to be a good many for whom the pension would not outweigh the loss of the bounty.  For other ranks, Miss Salt’s figures show that they would be significantly worse off, receiving at best an annual pension of perhaps no more than 2/3 of the value of the bounty.   
104.
Applying Allonby, the respondent has demonstrated a real business need and we are satisfied not merely that the measures adopted were reasonably necessary but, on the evidence before us, the only measures sensibly available to achieve that need. Weighing them against the level of disproportionate impact (indeed weighing them against a very significantly higher degree of disproportionate impact) the former clearly outweighs the latter and accordingly the objective justification defence is made out.   Mrs Niblock’s claim is therefore dismissed; Mr McLeod’s original claim is dismissed leaving only the amended complaint under the Equal Pay Act.  

J.
Case management orders:-

105.
Within 28 days of the date upon which the Judgment and Reasons are sent to their representatives, the remaining represented reserve forces claimants are to give reasons why their claims should not be struck out.

106.
A copy of the Judgment and Reasons is to be sent to the unrepresented reserve forces claimants who are also required to give reasons within 28 days of the date on which the Judgment and Reasons are sent to them why their claims should not be struck out.
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