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	Mrs M Tester
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	1. Leicestershire County Council
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3. Office of the Deputy Prime Minister
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	on the application of Leicester City Council to be dismissed from the proceedings on the grounds that liability for the exclusion of the claimants from the Local Government Pension Scheme had not been transferred to them from Leicestershire County Council . 


JUDGMENT
1.   The application is dismissed. 

2.   The claimants are not entitled to bring these proceedings against Leicestershire County Council. The complaints against Leicestershire County Council are dismissed. 
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REASONS
1.   The three claimants are a representative test sample of some 23 claimants previously employed by Leicestershire County Council (“the County”), whose employment transferred to Leicester City Council (“the City”) as a result of the local government reorganisation of 1997, who have brought claims in the Part-Time Work Pension Litigation in respect of their exclusion from the Local Government Pension Scheme during their employment with the County because they worked part-time. The matter is before me today on the preliminary issue whether liability for that exclusion passed to the City under the statutory arrangements which effected that reorganisation. The City avers that Article 3(3) of the Leicestershire County Council (City of Leicester and District of Rutland) (Staff Transfer) Order 1997 (“the Transfer Order”) is to be interpreted as meaning that liability to the claimants in respect of their exclusion from the Local Government Pension Scheme did not transfer to them. 

2.   Although the statutory arrangements which effected the transfer between the County and the City replicated the arrangements which effected similar transfers between many other local authorities between 1995 and 1997, it appears that only Swindon Borough Council (in connection with the transfer to it of certain functions from Wiltshire County Council) and Plymouth City Council (in connection with the transfer to it of certain functions of Devon County Council) are taking the same point. Neither Swindon nor Plymouth have asked to make representations at this Pre-Hearing Review. 

3.   Before turning to the statutory provisions, it is necessary to briefly explain the basis on which part-time worker pension cases are brought. The vast majority of the claimants are women and all claimants were excluded from the pension schemes to which they now seek retrospective membership because, at the material times, they worked fewer than the minimum hours required to qualify for membership of the scheme. The exclusion of part-time workers from occupational pension schemes had a disproportionately adverse impact on women and was, therefore, indirectly discriminatory on the grounds of sex. The claims are brought under the Equal Pay Act 1970. Section 1(1) provides that- 

	 
	“If the terms of a contract under which a woman is employed at an establishment in Great Britain do not include (directly or by reference to a collective agreement or otherwise) an equality clause, they shall be deemed to include one.”



4.   Each of the claimants alleges that their exclusion from the pension scheme by the County was in breach of the equality clause. Liability for that breach can rest only with the other party to the contract at the time of the alleged breach (the County) or with another party to whom that contract has been transferred, provided the mechanism for transfer did not exclude that liability. That other party, in these cases, is the City. 

The statutory arrangements for the reorganisation of Local Government.
5.   The Local Government Act 1992 makes provision (inter alia) “in relation to local Government in England for effecting structural, boundary and electoral changes” (the long title). Section 14 defines the changes that may be recommended by the Electoral Commission. Subsection (1) describes a structural change (the kind of changes with which this case is concerned) as- 

	 
	“...... the replacement, in any non metropolitan area, of the two principal tiers of local government with a single tier.” 



6.   Section 17 has the cross heading “Implementation of recommendation by order”. Subsection (1) provides- 

	 
	“Where the Electoral Commission makes recommendations to the Secretary of State for structural or boundary changes in response to a request by him under section 13, he may by order give effect to all or any of the recommendations with, or without modification”



7.   Section 19 has the cross heading “Regulations for supplementing orders” and provides- 

	 
	(1) The Secretary of State may by Regulations of general application make such incidental, consequential, transitional or supplementary provisions as he thinks necessary or expedient for the purposes or in consequence of any orders under section 17 above, or for giving full effect to Orders under that section.

	 
	(2) Regulations under this section may, in particular, include provisions of general application in respect to –

	 
	 
	a) the transfer of functions, property, rights or liabilities from a local authority or police authority for any area to another local authority or police authority whose area consists of or includes the whole or any part of that area”



8.   Finally, section 26 which has the cross heading “Orders, regulations and directions under Part II” provides, so far as it is material; 

	 
	“(5) Any power of the Secretary of State under this Part to make by order or regulations provision for the transfer of any functions, property, rights or liabilities or to make transitional provision in connection with any such transfer or with the establishment of any body shall include, in particular, power to provide ………

	 
	 
	(b) for the transfer of staff, compensation for loss of office, pensions and other staffing maters …..”



9.   In exercise of the powers confired on him by sections 19 and 26 of the 1992 Act, the Secretary of State made the Local Government Changes for England (Staff) Regulations 1995 (SI 1995 no. 520). Regulation 1 has the cross heading “Citation, Commencement and Application” and by paragraph (2) provides- 

	 
	“These regulations make incidental, consequential, transitional and supplementary provisions of general application in relation to the transfer of staff, and other staffing matters for the purposes of, and in consequence of, Orders made by the Secretary of State under section 17 of the Local Government Act 1992 with respect to local government changes in England” (emphasis added)



10.   The arrangements for the transfer of staff are set out in regulation 4. After defining the persons to whom the regulation applies (it is common ground that the regulation applies to the claimants), such persons being described as ‘designated employees’, the statutory regime is established by paragraphs (2) to (6). Paragraphs (2) and (3) provide- 

	 
	“(2) The contract of employment between a designated employee and an abolished authority or a transferor authority shall have effect on the reorganisation date as if originally made between him and the new employer specified in the order.

	 
	(3) Without prejudice to paragraph (2)-

	 
	 
	a) on the reorganisation date all the rights, powers, duties and liabilities of the abolished authority or the transferor authority under or in connection with that authorities contract of employment with the designated employee, shall by virtue of this regulation be transferred to the new employer;

	 
	 
	b) anything done by or in relation to the abolished authority or the transferor authority before the reorganisation date with respect of the designated employee or his contract of employment shall be deemed after that date to have been done by or in relation to the new employer”



The County is the transferor authority and the City the new employer for the purposes of those paragraphs. 

11.   Paragraphs (2) and (3) of regulation 4 echo, and substantially replicate, the provisions of regulation 5(1) and (2) of the Transfer of Undertakings (Protection of Employment) Regulations 1981. The automatic effect of regulation 5 of those Regulations is qualified by paragraphs (4A), (4B) and (5) which allow employees to avoid the otherwise automatic nature of the transfer in certain circumstances, and those qualifications are reflected in paragraphs (4), (5) and (6) of regulation 4 of the 1995 Regulations. Thus far, the scheme for protecting employees caught up in a transfer of a commercial undertaking, with such changes of wording (but not of meaning) as are necessary to meet the circumstances of the local government changes, have been adopted in full. 

12.   Of seminal importance to this case, however, is the absence from regulation 4, or indeed any other regulation, in the 1995 Regulations, of a provision in the same terms as regulation 7 of the 1981 Transfer Regulations, which expressly excludes occupational pension schemes (which, it is common ground, means not only the right to membership of such a scheme but also liabilities arising from exclusion from such a scheme) from the automatic transfer effected by regulation 5. Mr Brown for the City, rightly, does not submit that, were it to stand alone, the 1995 Regulations would not transfer liability for the claimants’ claims to the City. He relies for that submission on the later Transfer Order which actually transferred the staff to the City and to the District of Rutland. That Order was consequential upon an earlier Order, (made under sections 17 and 26 of the 1992 Act) the Leicestershire (the City of Leicester and District of Rutland) (Structural Change) Order 1996 [SI 1996 No. 507] which, by virtue of Article 3, transferred the functions previously performed by the County in relation to the City and to Rutland, to the City Council and the Rutland District Council. 

13.   The Structural Change Order 1996 provided that the reorganisation date, that is the date on which Article 3 would be operative, would be 1 April 1997. The Structural Change Order having provided for the transfer of functions, the Leicestershire County Council (City of Leicester and District of Rutland) (Staff Transfer) Order 1997, which provided for the transfer of the staff required to perform those functions, was laid before Parliament on 28 February 1997 and also came into effect on 1 April. The transfer itself was effected by Article 3, paragraph (1) of which defined those employees to whom it applied (the designated employees) in terms similar to regulation 4(1) of the 1995 Regulation. Article 3(2) provides- 

	 
	“The contract of employment of a designated employee shall not be terminated on the reorganisation date but shall have effect-

	 
	 
	a) in the case of an employee who falls within a class or description of employees mentioned in any section of Part I of the designated list, as if originally made between that employee and the District Council mentioned at the head of that section;

	 
	 
	b) in the case of an employee who falls within a class or description of employees mentioned in any section of Part II of the designated list, as if originally made between that employee and the District Council mentioned at the head of that section”.



14.   Again there is no dispute that the claimants are designated employees for the purposes of paragraph (2) and there is no dispute that, by themselves, the provisions of paragraph (2) would have the effect of transferring the liability of the County for the exclusion of the claimants from the pension scheme to the City. But Mr Brown submits that this position is reversed, albeit by necessary inference, by paragraph (3). This provides- 

	 
	“This article is without prejudice to any provision of the Transfer of Undertakings (Protection of Employment) Regulations 1981”



Mr Brown submits that the correct interpretation of that paragraph is that it imports into the Transfer Order the entirety of the Transfer of Undertaking Regulations including Regulation 7 which in turn means that occupational pension schemes are excluded from the ambit of the Transfer Order. 

15.   However, he is unable to respond to the very obvious repost of both Mr Lewis and Mr Stilitz, QC, which can be reduced to the singled word “Why?” There is no clear legislative reason why pension schemes should be excluded from the transfer. Unlike the position in industry where the transferee employer would almost certainly have either a different pension scheme from the transferor employer, or no pension scheme at all, the employees affected by the Transfer Order would have been members of the local government pension scheme whilst in the employment of the County (or, in the case of the claimants, unlawfully excluded from it) and when their employment transferred to the City they automatically became eligible for membership of the selfsame scheme. Unlike the position in industry, no purpose could be therefore served by providing that pensions were not transferred. 

16.   For precisely the same reason, there is a further objection to Mr Brown’s submission. If he is correct it would mean that the statutory scheme for reorganising local government had a markedly different outcome from the apparently very similar schemes for the reorganisation of the National Health Service (National Health Service and Community Care Act 1990 section 6) and Further and Higher Education (Further and Higher Education Act 1992 section 26) which are also based on the Transfer of Undertakings scheme. Those provisions are identical to each other and, with the necessary differences in language to reflect the rather different processes involved, identical in effect to regulation 4 of the Local Government Change for England (Staff Regulations) 1995. Neither the 1990 Act nor the 1992 Act include any provision for the exclusion of the occupational pensions of the transferred employees from the ambit of the statutory novations effected by, respectively, sections 6 and 26 and there are no subsidiary Orders or Regulations equivalent to the Transfer Order which could be said to introduce such an exclusion by a side wind. 

17.   In my judgment Mr Brown’s submission is misconceived. As Mr Stilitz’s submits, there is a model legislative provision to be found in regulation 7 of the Transfer of Undertakings Regulations 1981 and if it had been the draughtsman’s intention to exclude pensions from the statutory novation, that provision would, like regulations 5(1), (2), (4A), (4B) and (5), be reproduced (at least in effect) in the 1995 Regulations. Regulation 7 is not reproduced. The inescapable conclusion, therefore, is that the 1995 Regulations were clearly intended to include pensions in the transfer. Also, given the existence of the model in the form of regulation 7, if it had been the intention of the 1997 Order which, it is to be noted, is the very last step in the process, to cut down on the ambit of the 1995 regulations and exclude that which up to that point had clearly been included, one would have expected that to be done by the use of the clearest possible words and not by the most oblique of inferences. 

18.   But Article 3(3) of 1997 Order must have some meaning. I accept Mr Lewis’ submission that it is there simply to guarantee compliance with the so called Acquired Rights Directive 77/187/EEC which gave rise to the Transfer of Undertakings Regulations. It is, if you like, a fail safe mechanism. If by any chance the European Court of Justice should interpret the Directive in such a way that the statutory scheme in local government could be said to be defective then, in order to avoid the UK Government being in breach of its Treaty obligation to implement the Directive, Article 3(3) expressly provides that the Transfer of Undertakings Regulations remain available to any employee whose rights under them (as newly interpreted by the ECJ) would be superior to their rights under the Order. But as Regulation 7 of the Transfer Regulations cuts down rather than creates rights, its importation for this purpose is clearly unnecessary. 

19.   I am, therefore, satisfied that the combined effect of the 1995 Regulations and the 1997 Order was to transfer to Leicester City Council the liability for the exclusion of the claimants by Leicestershire County Council from the local government pension scheme during their service with the County Council. Leicestershire County Council are therefore, to be dismissed as respondents in these proceedings and in the remaining cases for which these are the test cases. In order to ensure that that is done accurately and to allow the claims to progress to a conclusion, by consent the following Case Management Orders are made- 

1.   Within 28 days of today’s date Leicestershire County Council is to send a list of the cases affected by these test cases to both the City Council and to UNISON, who represent the claimants. 

2.   Within a further 28 days UNISON and the City Council are to notify the County Council and the Tribunal whether they agree the list or if not why not. 

3.   Within a further 28 days of the list being agreed, the City Council is to serve on the Tribunal its schedule of all those cases against it (whether involving transferred claimants or not) which it claims must fail following the national test case (Preston 2 and Preston 3) and why. 
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