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10. Moreover, as nothing stands still, Judges must stay in touch with an ever-changing 

commercial world.  Hence, the importance attached to the Financial Markets Law 

Committee (“FMLC”), with its wide-ranging programme covering developments in the 

City, together with the longstanding significance of Users Committees, so keeping the 

Judiciary in touch with the markets. 

11. Equally, the Courts’ organisational structures, practices and procedures are not moribund. 

There is no sense that we are resting on our laurels. On the contrary, there is a readiness 

to innovate and change. The creation of the Financial List for the most substantial financial 

services, banking and like cases – a joint venture utilising Judges from the Commercial 

Court and Chancery Division - provides an example here. As does the recent creation of 

the innovative market test case procedure, enabling parties to obtain definitive guidance 

on novel market issues albeit no cause of action exists between them. Again, staying with 

the example with which I am most familiar, the Commercial Court has a well-deserved 

reputation for reform of its own procedures.  Thus, the Commercial Court did case 

management, long before the Woolf reforms and the concept of “the overriding objective” 

gained currency. 

12. Turning away from procedural innovation, we have also embraced structural reform, 

creating the Business and Property Courts, bringing together all the specialist jurisdictions 

of the High Court in England and Wales, for tonight’s purposes facilitating the appropriate 

cross-jurisdictional deployment of Judges with suitable experience and expertise17 - and, 

likewise importantly, building on and increasing our regional strength across the country. 

17 Vos, supra, at para. 31 
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reasoning on what ‘must have been intended at all events by both parties who are 

businessmen’24. It was a practical judgment and a practical test. 

18. Hong Kong Fir Shipping Co. Ltd v Kawasaki Kisen Kaisha Ltd [1962] 2 QB 26, concerned 

the obligation of seaworthiness.  On delivery under the time charterparty, the vessel was 

not seaworthy. The Chief Engineer was inefficient and addicted to drink; the engine room 

complement was insufficient; many serious breakdowns resulted. The Court of Appeal 

rejected the doctrinaire position that the obligation of seaworthiness was only capable of 

interpretation either as a contractual condition strictly so called entitling the innocent 

party both to terminate the contract by reason of any breach and to claim damages, or as 

a warranty capable only of sounding in damages. Instead, the Court – and particularly 

Diplock LJ (as he then was) – took the view that, in addition to conditions and warranties, 

there were ‘innominate terms’25. Depending on the gravity of the consequences of their 

breach, in some circumstances the effect would be the same as breach of a condition, in 

others, it would  be the same as breach of a warranty26. The Court of Appeal properly 

recognised that practical reality and contracts are more complex than doctrinal purity 

might otherwise suggest. 

19. These two examples highlight a wider point: that the common-law has developed in 

response to practical problems and has done so by, for instance, keeping a keen eye on 

practical developments in the business community. And it has done so through the courts 

developing the law “by applying its fundamental principles to new conditions and 

declaring them”. 27  This adaptability enables English law to maintain its relevance as 

24 (1889) 14 PD 64 at 68. 
25 Though, intriguingly, Diplock LJ himself at no point referred to them as “innominate” or “intermediate”: see,  
The Spar Capella [2016] EWCA Civ 982; [2016] 2 Lloyd’s Rep. 447, at [19].  
26 The Spar Capella (supra), at [20]  
27 Lord Judge, Judicial Independence and Responsibilities, in The Safest Shield (2015), at p. 276. 
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should be given; the Judge in the Commercial Court disagreed; the Court of Appeal 

reversed the Judge; the Supreme Court allowed the appeal and restored the Judge’s 

decision that credit should not be given.  Here too, there is an example of English law being 

refined or developed by way of a dispute originating in arbitration; in this case, the 

question of whether a benefit received by a claimant was to be brought into account in 

assessing the damages payable for a defendant’s breach of contract, with the answer 

turning on the sufficiency (or otherwise) of the causal link between breach and benefit. 

24. What appears clear to me from this case and others like it is that arbitration and the courts 

continue to support each other. And, again, for my part, I am minded to think that we have 

that balance about right – maintaining our supervisory role, which as Lord Thomas CJ 

described it, rightly, was one of ‘“Maximum support. Minimum interference’”32, when 

called upon to exercise it while avoiding a proliferation of appeals (the pre-1996 vice) – 

albeit as an appellate judge I would personally be delighted to see more commercial 

appeals! 

25. Whether or not my wish comes true on that point, it seems to me that the strength of our 

arbitral and court systems will ensure that the United Kingdom, and London in particular, 

remains a global arbitration and ADR centre in the future; a point recently made by the 

Judicial Office in its (excellent) publication: English Law, UK Courts and UK Legal 

Services after Brexit33. There is a reservoir of talent to draw on as arbitrators; modern 

legislation, with a “light touch”, highly respected and supportive supervisory approach; 

strong institutions, for example, the London Court of International Arbitration (“LCIA”), 

together with a wide array of facilities and venues.  Most importantly too, the United 

Kingdom is a party to the New York Convention34. That status and the enforcement of 

arbitration awards under the New York Convention are wholly unaffected by Brexit. 

32 The Rt Hon Lord Thomas of Cwmgiedd CJ, Commercial Dispute Resolution: Courts and Arbitration 
(Beijiing 6 April 2017) (“Thomas, Beijing”)
33 Supra 
34 In full, The New York Convention on the Recognition and Enforcement of Foreign Arbitral Awards 1958 
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The Judiciary’s International Role 

26. English law, our courts and arbitral tribunals are not islands unto themselves. They form 

part of an international network. It is, importantly, one that rests on the mutual interest 

of Judiciaries across the world to build and uphold the rule of law nationally and 

internationally. As such, and within obvious financial and constitutional limits, together 

with time constraints, our Judiciary have an important role to play in promoting the rule 

of law internationally35 and in building relations with other judiciaries around the world, 

whether through bilateral arrangements and visits, international associations, such as the 

Commonwealth Magistrates’ and Judges’ Association or international conferences. 

27. In a striking and complementary manner, active engagement outside the United Kingdom 

is also now being facilitated through the Standing International Forum of Commercial 

Courts, which had its first meeting in London last May36. Its membership is drawn from 

commercial courts from across the world, and as Mr Justice Blair and Mr Justice Knowles 

(effectively the organisers of the Forum) explained it, it serves three purposes, 

“First, . . . users – that is, business and markets – will be better served if best practice 
is shared and courts work together to keep pace with rapid commercial change. 

Second, . . . together courts can make a stronger contribution to the rule of law than 
they can separately, and through that contribute to stability and prosperity 
worldwide. 

Third, . . . this is a means of supporting developing countries long encouraged by 
agencies such as the World Bank to enhance their attractiveness to investors by 
offering effective means for resolving commercial disputes.”37 

35 A recent example in this regard is the Judges’ Council’s support for the Polish judiciary. Statement of the  
Judges’ Council of England and Wales on the situation in Poland concerning judges: Media release (8 May 2017)  
<https://www.judiciary.gov.uk/announcements/statement‐of‐the‐judges‐council‐of‐england‐and‐wales‐on‐
the‐situation‐in‐poland‐concerning‐judges/>  
36 See <https://www.judiciary.gov.uk/announcements/a‐unique‐gathering‐of‐commercial‐courts/>  
37 ibid.  
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comes a point when pay is so far out of line with the private sector market that it endangers 

recruitment – of the very best – and retention. There is a danger in relying unduly on 

goodwill. More than the money, there is the perception that these issues reflect 

government not valuing the Judiciary – and even Judges do take note, as recent surveys of 

judicial morale have so clearly shown.  Moreover and, with respect, needlessly, the matter 

has been significantly aggravated in recent years by the changes to judicial pensions 

arrangements – in particular the changes to settled arrangements imposed on some of 

those already in office.  From my own experience as Senior Presiding Judge, no single issue 

was more corrosive than the introduction of those changes– i.e., impacting on serving 

judges and not restricted to subsequent new entrants. 

31. If we do not address pay and pensions, over time the quality of our judiciary will decline. 

Any such decline will not only undermine confidence in our courts  but will likewise pose 

a threat to London as an arbitral centre.  

32. It is therefore essential in the public interest that we continue to attract and retain the very 

best practitioners to the Bench. Work is being done in this regard both by the Judicial 

Appointments Commission, working with the Ministry of Justice and the Senior Judiciary. 

Equally, the problem of ‘terms and conditions – pensions and pay’ is one that the Senior 

Salaries Review Board is currently examining as part of a fundamental evidence-based 

review. We await its independent and searching conclusions.40 

40 Lord Thomas CJ, evidence session, 14 September 2017, at Q25, ‘The third area is what I would call terms and 
conditions—pensions and pay.  There is  no  doubt that there is  a  problem.  The  SSRB  is  now  conducting  a  
fundamental review. I have every confidence that it will do a very thorough job. It is setting about it in a very 
methodical way. The problems are understood. I know that the SSRB, like any highly experienced independent 
body, wants evidence.  It will have plenty of evidence as to the problems. As to how it will address them,  it is 
independent and one would respect its judgment. I hope that my successors will agree with it. An awful lot of 
work  is  being  done.  I  am  confident  that  the  SSRB  will  do  a good  job.’ 
<http://data.parliament.uk/writtenevidence/committeeevidence.svc/evidencedocument/justice‐
committee/the‐lord‐chief‐justices‐report‐for‐2017/oral/70446.pdf> 
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33. The second threat relates to the challenges posed by Brexit. As a judge, I express no view 

whatever as to the politics of Brexit, one way or another and would not want to be 

misunderstood in that regard. There are however two areas of concern relating to our 

courts, with which I do wish to deal.  

34. First, there is the uncertainty identified by Lords Neuberger and Thomas41 concerning the 

role that EU law and decisions of the Court of Justice of the European Union will play after 

March 2019.  In a nutshell, post-exit CJEU decisions will not overnight lose all relevance 

to disputes in the English Courts; consider, for instance, competition law or aspects of 

“retained” EU law brought into domestic law by the provisions of the EU Withdrawal Bill 

(“the Bill”). At present, however, there is no legislative steer as to how our Courts are to 

approach EU law, post-March 2019, beyond the provisions in the Bill that the Courts will 

not be bound by CJEU decisions after Brexit but may have regard to anything the CJEU 

says if the Court considers it appropriate do so.  Thus an English Court would be entitled 

but not obliged – in its own discretion – to take account of CJEU decisions post-Brexit. If 

left there, this is “out-sourcing” from Parliament to the Courts on a grand scale, to use the 

graphic expression coined by Prof. Anthony King42 - and would leave the Courts 

uncomfortably politically exposed if the Brexit litigation is anything  to go by.  Much  

thinking has been done on this and related issues by, for instance, Justice,43 the Institute 

for Government44, and the House of Commons’ Justice Select Committee45.   There are 

obvious dangers in inviting Parliament to be over-prescriptive and the Judiciary is 

certainly not asking Parliament to tell it how to decide individual cases; however, a  

41 Ibid at Q8 and Q9’  
42 Who Governs Britain? (2015), at p.273.  
43 See <https://2bquk8cdew6192tsu41lay8t‐wpengine.netdna‐ssl.com/wp‐content/uploads/2017/09/JUSTICE‐ 
briefing‐on‐EU‐Withdrawal‐Bill.pdf>  
44 See  
<https://www.instituteforgovernment.org.uk/sites/default/files/publications/IfG_Brexit_Euro_Court_Justice_  
WEB.pdf>  
45 See  <https://publications.parliament.uk/pa/cm201617/cmselect/cmjust/750/750.pdf>  And  see  HM  
Government,  Enforcement  and Dispute Resolution  – A Future Partnership,  
<https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/639609/Enforcement_and  
_dispute_resolution.pdf>  
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of jurisdiction clauses) have evolved from the 1968 Brussels Convention and the 

1988 Lugano Convention and are now contained in Regulation 1215/2012, Brussels 

I Recast (“Brussels I”).   The difficulty is that the UK will cease to be a party to 

Brussels I when it leaves the EU. The simple solution of incorporation into 

domestic law does not work here; the Brussels I Regulation requires reciprocity. 

From a UK perspective, it is of course necessary to underpin the attractiveness of 

London as a forum of choice by continuing to ensure the recognition and 

enforcement of judgments given here. Fortunately and plainly, the EU27 and the 

UK have a shared interest in ensuring the reciprocal, simple, flexible and ready 

recognition and enforcement of judgments after Brexit.  Precisely how remains an 

open question49 and it is one of those topics on which valuable work is being  

undertaken by the Brexit Law Committee, established by the previous Lord 

Chancellor and on which the Judiciary is represented. Its role, as has been noted 

by others, is to help the Government devise strategies to  maintain the  

attractiveness and utility of English law and the UK’s legal systems post-Brexit.50 

Of some questions it can be said, it is necessary that we succeed. This is one of 

them.    

36. Lest it be thought that I am simply focusing on the challenges occasioned by Brexit, it is 

right that I flag some apparent opportunities as well. Thus, an end to CJEU jurisdiction 

means no time-consuming waits for References to that Court.  Further, there may be scope 

for the increased use of anti-suit injunctions, somewhat in abeyance under the Brussels 

(and successor) regimes.  Still further, as a recent Tradewinds article51 suggests, there are 

signs that the shipping industry is being heard afresh, though there I am straying very 

much into commercial matters more the province of others.  

49 Suggestions have included a bespoke treaty, continuation in some form of the Brussels I regime, reactivation  
of the Lugano regime.  
50 Vos at [3].  
51 The case for British shipping is cutting through the fog of Brexit, 14th September, 2017.  
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 City UK and Legal UK: building on the strength of City UK, working together to 

maintain and enhance Legal UK’s world ranking..  

40. Thank you. 

Please note that speeches published on this website reflect the individual judicial office-
holder’s personal views, unless otherwise stated. If you have any queries please contact the 
Judicial Office Communications Team at websit.enquiries@judiciary.uk. 
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