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consider the matter. So they did not provide an answer to the question whether there 

was a violation of Mr Nicklinson’s rights. They indicated that a declaration of 

incompatibility might be made if the matter was not resolved by Parliament. Lord 

Neuberger foresaw the possibility that persons with locked-in syndrome might be 

vulnerable and need protection too.41 

66. Lord Sumption, with whom Lord Clarke, Lord Reed and Lord Hughes agreed, held 

that this was a classic case where the issue should be left to Parliament, though they 

(the judges) might intervene if Parliament chose not to debate the issue.42 Lord 

Sumption gave three main reasons for this: 

…The first is that, as I have suggested, the issue involves a choice between 
two fundamental but mutually inconsistent moral values, upon which there is 
at present no consensus in our society. Such choices are inherently legislative 
in nature. The decision cannot fail to be strongly influenced by the decision 
makers' personal opinions about the moral case for assisted suicide. This is 
entirely appropriate if the decision makers are those who represent the 
community at large. It is not appropriate for professional judges. The 
imposition of their personal opinions on matters of this kind would lack all 
constitutional legitimacy. 

[231] Secondly, Parliament has made the relevant choice. It passed the Suicide 
Act in 1961, and as recently as 2009 amended s 2 without altering the 
principle. In recent years there have been a number of Bills to decriminalise 
assistance to suicide, at least in part, but none has been passed into law…. As 
Lord Bingham observed in R (on the application of the Countryside Alliance) 
v A-G [2007] UKHL 52 at [45], [2008] 2 All ER 95 at [45], '[t]he democratic 
process is liable to be subverted if, on a question of moral and political 
judgment, opponents of the Act achieve through the courts what they could 
not achieve in Parliament'. Cf AXA General Insurance Ltd v Lord Advocate 
(Scotland) [2011] UKSC 46 at [49], [2012] 1 AC 868 at [49] (Lord Hope). 

41 Paragraph 85. 
42 Though Lord Clarke ([293]) stated that he would expect the courts to intervene if Parliament failed 
altogether to address the matter, and Lord Sumption accepted that that might be a different case ([233]). 

. 

28  

http:issue.42


 

 

           
         

           
         

             
          
            

         
              

            
              

          
             

            
              

 

              

                

             

  

           
        

          
           

             
             

             
             
             

                 

          

             

           

                                                
              

       

[232] Third, the parliamentary process is a better way of resolving issues 
involving controversial and complex questions of fact arising out of moral and 
social dilemmas. The legislature has access to a fuller range of expert 
judgment and experience than forensic litigation can possibly provide. It is 
better able to take account of the interests of groups not represented or not 
sufficiently represented before the court in resolving what is surely a classic 
'polycentric problem'. But, perhaps critically in a case like this where firm 
factual conclusions are elusive, Parliament can legitimately act on an 
instinctive judgment about what the facts are likely to be in a case where the 
evidence is inconclusive or slight: see R (on the application of Sinclair Collis 
Ltd) v Secretary of State for Health [2012] QB 394, especially at [239] (Lord 
Neuberger), and Bank Mellat v HM Treasury [2013] UKSC 39 at [93]–[94], 
[2013] 4 All ER 533 at [93]–[94] (Lord Reed). Indeed, it can do so in a case 
where the truth is inherently unknowable, as Lord Bingham thought it was in 
R (on the application of the Countryside Alliance) v A-G [2008] 2 All ER 95 at 
[42]. 

67. The majority made it clear that the decriminalisation of suicide did not mean that 

there was a Convention right to an assisted suicide: the issue was whether the state 

had violated article 8 by interfering with respect for a person’s private life. As Lord 

Mance said: 

[159] It would be wrong in my view to deduce from this that the 
Strasbourg jurisprudence accepts that those capable of freely reaching 
a decision to end their lives, but physically incapable of bringing that 
about by themselves, have a prima facie right to obtain voluntary 
assistance, which is now the issue in this case, to achieve their wish. 
Article 8(1) is, on the authority of Pretty v UK (2002) 12 BHRC 149, 
engaged in this area. But it does not by itself create a right. A right 
only exists (at least in any coherent sense) if and when it is concluded 
under art 8(2) that there is no justification for a ban or restriction.43 

68. The minority view was that of Lady Hale DP, now the President of the UK Supreme 

Court, and Lord Kerr. They considered that the Supreme Court should make a 

declaration immediately. Lady Hale approached the matter through the rule that a 

person who is adult and mentally competent may decide to end medical treatment.44 

43 See also per Lord Sumption at [216] and per Lord Hughes at [264]. 
44 Paragraphs [302] to [303]. 
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