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three relevant passages. In e-mail no. 2 of 15 April 2012 in answer to the question 
“Why did you agree to sign up the terms?”, Mr Holyoake wrote: 

“I didn’t think the terms were that bad and I was reassured at every point that this 
was merely to document the position between friends rather than something that 
would ever be used. The one key point I remember worrying about after was the 
net asset covenant as the 120m was derived as I was asked by Chris what my assets 
could be worth – i said 120m he said let’s use that then as a covenant figure – more 
normally one [m]ay have offered 1 X the loan or maybe 2X the loan amount – here 
I was now agreeing to 10 X. I was reassured again as this was not something they 
said they were concerned about but had to put something in the agreement so I went 
along. I remember after the deal was done feeling somewhat concerned at this but I 
took comfort that this transaction was being done with my oldest friend” 

This is self-evidently a rather different account from a specific assurance  from Mr  
Williams that the net asset covenant would never be used. In particular the reference 
to worrying about it after the deal was done, and taking comfort in the transaction 
being between friends, and to being reassured because they said it was not something 
they were concerned about, is inconsistent with a suggestion that he was not worried 
about it because he had been assured it would not be relied on. The rather vague 
statement that the loan agreement was merely to document the position and would 
never be used cannot sensibly be elevated into an assurance that no action would be 
taken if there was an event of default – the loan agreement as finally drafted is a full 
and detailed legal document and Mr Holyoake accepted that it was in principle 
intended and understood to be legally binding.  

139. In e-mail no. 4 of 16 April 2012, under the heading “Breach”, Mr Holyoake wrote: 

“CPC … were claiming without merit an asset value default…I was furious a[t] this 
as the 120m figure was supposed to be a figure of wealth not a figure to be 
challenged I had raised this during the completion process and been told not to 
worry now I was being held to ransom.”  

This is obviously a bit closer to Mr Holyoake’s present allegation, but is still some 
way short of it. Being told not to worry about giving a net asset covenant is not the 
same as being told that it was only being sought for use in connection with a lending 
business and an assurance that it would not be relied on. It should also be read with 
the third passage, later in the same e-mail, where, in answer to the question “Explain 
the issues surrounding the net asset valuation.  Why did CPC want a NAV of £120m 
when the loan was only for £12m?”, Mr Holyoake wrote: 

“This is explained previously it was suggested as being just a figure for the 
agreement rather than anything meaningful – Chris Candy stated on Oct 12th that it 
was nothing I should worry about the fact I had 10 x loan value was a positive and 
as such let’s use that – I would more normally have said No and used a more  
standard 1x or 2 x cover but at this point we were friends and so I mistakenly agreed 
to it.” 

Here the statement (by Mr Candy not by Mr Williams) that the net asset statement  
was nothing he should worry about cannot be taken as any form of agreement not to 
rely on  it, but as  merely referring  to the fact that  if,  as he  said, he was worth that 
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b. whether there are sound commercial reasons for the term – there is a 
reasonable commercial rationale for lenders to charge fees to borrowers who 
are in default and ask for more time 

c. whether it represents a legitimate and proportionate attempt by the creditor to 
protect its position – an extension fee in principle is a legitimate attempt by a 
creditor to protect its position, but whether it is proportionate depends on the 
size of it 

d. to the extent that a term is solely for the benefit of the lender, whether it exists 
to protect him from a risk which the debtor does not face – I do not think the 
fees are designed to protect against risks; they are the price of an extension  

e. the scale of the lending and whether it was commercial or quasi-commercial in 
nature – the lending was a high value lending arrangement between 
commercial parties 

f. the strength (or otherwise) of the debtors bargaining position – Mr Holyoake’s 
bargaining position may not have been strong but he did have one: if CPC had 
asked too much for an extension, he could have refused. That would entitle 
CPC to sue him and exercise step-in rights, but CPC would still have to sell  
GGH, or alternatively obtain a judgment and enforce against Mr Holyoake’s 
assets before it realised any money, and litigation carried risks for CPC: in an 
e-mail of 8 January 2014 for example, Mr Dean referred to the risk that it 
might spook CDL (Mr Holyoake’s then intended purchaser), which itself 
might put off other purchasers, and/or that CPC could end up litigating for 
years with other creditors 

g. whether the terms have been individually negotiated or are pro forma terms 
and, if so, whether they have been presented on a “take it or leave it” basis – 
the terms were not pro forma and were individually negotiated, but CPC was 
unwilling to move on them: in relation to the £1m for the Fourth Supplemental 
Extension Agreement, Mr Holyoake tried to negotiate it down to £500,000 or 
£750,000 but Mr Dean would not budge, and Mr Holyoake agreed to proceed 
at £1m, and in relation to the £1.5m for the Final Supplemental Extension 
Agreement, Mr Holyoake initially offered £250,000 and then £500,000 and 
£750,000, but Mr Candy insisted on the £1.5m which Mr Holyoake then 
agreed. 

(2) In relation to the creditor's conduct before and at the time of formation:  

a. whether the creditor applied any pressure on the borrowers to execute the  
agreement – the pressure was the risk of CPC litigating and Mr Holyoake 
losing the prospective sales. CPC did not however press Mr Holyoake to 
agree to the extensions – it was he who wanted them and requested them and 
they simply set out the terms they would require 

b. whether the creditor understood and had reasonable grounds to believe that the 
borrower had experience of the relevant arrangements and had available to 



 

 

 

 

 

 

  

  



  

  

  

  

 



 

 

 

 

  

 

  



 

 

  

  

  



  

  


