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have traditional values and seek to guard their children and 
themselves against what they regard as the dangers and excesses 
of modern open society.” 

92 Rabbi Oppenheimer was clear that transgender and 
procedures to achieve sex change violate a number of basic 
principles in Torah Law, including the prohibition against 
castration (Leviticus 22.24) and the prohibition against wearing 
garments of the opposite sex (Deuteronomy 22.5).” 

17. Next (paras 95-96): 

“95 In regard to the attitude of the community, Rabbi 
Oppenheimer writes:  

“Where a person decides to take action likely to be irreversible 
to transgender, Ultra-Orthodox community members will 
invariably take the view that, by embarking on that course, the 
transgender person has breached the contract which they 
entered into when they married their wife to observe the Torah 
and to establish and bring up a family in accordance with its 
laws. Furthermore, members of the community will naturally 
wish to protect themselves and their families from any discussion 
of the painful issues involved, especially bearing in mind the 
sheltered position of the community from the standpoint of open 
society. Knowledge of transgender amongst children in the 
Ultra-Orthodox Jewish community is almost non-existent, for 
the reasons mentioned above concerning their lack of access to 
Internet and the media. There is no known precedent in the UK 
of a transgender person being accepted living in an Ultra-
Orthodox community. 

The result will be that community members will expect the family 
of the transgender person to limit their contact with him or her 
as far as possible. If the family of the transgender person 
nevertheless seeks, or indeed is forced, to maintain contact with 
that person, they will open themselves up to very serious 
consequences indeed. The families around them will effectively 
ostracise them by not allowing their children to have more than 
the most limited contact with that family's children. The impact 
on the family in such circumstances in terms of social isolation 
will be devastating. 

In considering the best interests of the children the obvious 
conclusion from the discussion above is that the children of an 
Ultra-Orthodox union cannot and should not be expected to have 
any direct contact with the father in such circumstances. It will 
no doubt be argued against this approach that it is cruel, lacking 
in tolerance, unnecessary and denies the rights of the father. But 
Torah law (Halacha) has the same approach to English Family 
Law in this type of situation, regarding issues of residence and 
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contact, that the interests of the children are paramount. In other 
words the father is expected to give precedence to the needs of 
the children over his own needs." 

96 In his oral evidence, Rabbi Oppenheimer remarked that 
“ostracise” was perhaps not the best word to use for a process 
that would not be organised but more subtle and inevitable – “it 
would be so much more”.” 

18. Then this (para 97): 

“He … asserted that under the Torah and in reality a person is 
considered to have a choice, albeit a difficult one, as to whether 
they become transgender. If they do, they choose to place 
themselves outside the embrace of the community. In Torah law, 
to be gay or transgender is to be a sinner. Even though it may be 
looked on with compassion, and some people may extend the 
hand of friendship, that does not alter its unacceptability. The 
mother could not remain married to a person who made that 
decision. She should still seek in a constrained way to promote 
respect for the father but at the same time to protect the children 
from the consequences until they are old enough to deal with 
them. Young people cannot deal with these issues without 
undermining their faith. There is too much of a conflict to 
understand. There is therefore an obligation to protect the 
children from finding things out that are likely to damage them 
and cause them pain and suffering, likely to damage their growth 
and spiritual well-being. By educating children in the way of the 
Torah, they are brought up as upright people.” 

19. And then, finally for present purposes, this (paras 99-101): 

“99 Rabbi Oppenheimer explained that excluding ideas that 
might damage the development of children is “the price we pay 
– we limit ordinary social contact so that we transmit our 
spiritual ethos to the next generation”. 

100 When pressed about the impact of ultra-Orthodox 
custom and practice in a case such as the present, Rabbi 
Oppenheimer replied with some warmth that this had nothing to 
do with emotions or feelings – it was contrary to Torah law for 
the children to be exposed to transgender. Further pressed as to 
the basis for this assertion, the Rabbi fell back upon the 
overriding consideration in Leviticus to be holy and to separate 
oneself from anything contrary to the Torah.  

101 Indirect contact, on the other hand, would not, he 
thought, give rise to such a risk of ostracism, as it would not 
enable the children to have “a living relationship”.” 

20. Pausing at this point there are two points which require emphasis.  
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parented cannot experience in the ultra-Orthodox community a 
full and satisfying Orthodox Jewish life, physically, spiritually, 
emotionally and communally.” On the contrary, there is every 
reason to reunite parent and child as it is the well-being of the 
nuclear family and not the social preferences of the wider 
community that truly matter. He points to commentary by the 
noted encyclopaedist, the late Rabbi Waldenberg, in support of 
his contention that Orthodox Judaism, correctly understood, 
recognises the existence of, and to a certain extent 
accommodates, a number of non-binary identities, including 
transgender. He argues that the transgender issue cannot be 
ignored and that parents’ relationships with their children are 
inalienable.” 

25. The judgment continues (paras 82-83): 

“Rabbi Abel objected to the concept (introduced by Rabbi 
Oppenheimer) of the faith as a club from which people could be 
ejected, though he observed that this evidently happens. An 
approach of this kind, practically amounting to a belief, raises 
itself to the surface, usually in worst-case scenarios. This is a  
social cultural reality, not a valid Orthodox reason for separating 
children from parents. There is a lamentable habit of censoring. 
Children of divorced parents can be seated separately from other 
children and he had experience of this, something he described 
as beggaring belief. In his view, this should not be 
accommodated or excused in Jewish or English law. On the other 
hand, he had never heard of total ostracism in practice, provided 
the contentious matter was treated privately within the family, 
and not paraded before the community. However, he accepted 
that ostracism for these children could very possibly happen if 
the situation was not managed correctly with professional help. 
What was needed was psychological support: religious teachers 
should be kept out of it. 

The Rabbi accepted that the present circumstances would be a 
challenge to the insular North Manchester community. He 
argued that when it comes to matters of life and death, you have 
to break free and seek to work with the unfamiliar problem. He 
gave as an example creative arrangements that might be made to 
allow the father to participate in A’s bar mitzvah. There are 
ways, and it can happen if there is  a  will. The issues are  
significant, but not insurmountable. The community is not 
monolithic, but multifarious. It will step back if proper 
arrangements are made by both parents. If the situation is 
unregulated, the community will take matters into its own hands. 
If direct contact was ordered, and the law laid down, he did not 
think that the community would “go to the wire” fighting an 
unwinnable battle.” 
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(9) I was also struck by Rabbi Oppenheimer’s unyielding 
defence of the religious and social position as illustrating the 
stance that can be taken by educated persons. 

… 

(11) There is no evidence that any person in a position of 
authority or influence within the community wishes to challenge 
the behaviour of its members, still less that significant change 
could be expected within these children’s timescale.  

(12) In these circumstances, I do not consider that there is 
any real prospect of a court order bringing about a beneficial 
alteration in the attitude of the community towards this family, 
even to the extent of some relatively limited normalisation of 
approach. This must be a subject for regret, not only for this 
family, but also for others facing these issues in fundamentalist 
communities, for whom this will be a bleak conclusion. 
However, these considerations cannot deflect the court’s focus 
from the welfare of these five children.” 

35. He continued (paras 182-183): 

“182 And here we come to the sad reality. I can see no way 
in which the children could escape the adult reaction to them 
enjoying anything like an ordinary relationship with their father. 
In the final analysis, the gulf between these parents – the mother 
within the ultra-Orthodox community and the father as a 
transgender person – is too wide for the children to bridge. They 
would be taught one thing in their daily lives and asked to do the 
opposite on repeated, conspicuous forays into the outside world, 
which they would have to keep quiet about afterwards. The 
mother, a religiously observant person, would be required to 
sustain something that she has been taught is religiously wrong. 
A, aged only 12, is already extremely anxious about contact and 
now feels protective towards his mother and younger siblings. 
Embarking on contact would place him under extreme pressure, 
which would inevitably have a detrimental effect on his 
development.  

183 The children, and the mother on whom they depend, 
would have no effective support to deal with any of this: on the 
contrary, they would face suspicion or outright opposition from 
every quarter. The likely result is  that their individual  and  
collective well-being would be undermined to the point where 
their ability to remain in the community would be put at risk, or 
at the very least placed under permanent and severe strain, with 
… “a negative impact on how they function in the widest 
possible sense both now and in the future”.” 

36. He added (para 185): 
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Re O (Contact: Imposition of Conditions) [1995] 2 FLR 124 at 
129, that: 

‘… the court should take a medium-term and long-term view 
of the child’s development and not accord excessive weight 
to what appear likely to be short-term or transient problems.’ 

That was said in the context of contact but it surely has a wider 
resonance … 

27 … Evaluating a child’s best interests involves a welfare 
appraisal in the widest sense, taking into account, where 
appropriate, a wide range of ethical, social, moral, religious, 
cultural, emotional and welfare considerations. Everything that 
conduces to a child’s welfare and happiness or relates to the 
child’s development and present and future life as a human 
being, including the child’s familial, educational and social 
environment, and the child’s social, cultural, ethnic and religious 
community, is potentially relevant and has, where appropriate, 
to be taken into account. The judge must adopt a holistic 
approach …” 

50. We continue (Re G, paras 79-80): 

“79 … What in our society today, looking to the approach 
of parents generally in 201[7], is the task of the ordinary 
reasonable parent? What is the task of a judge, acting as a 
‘judicial reasonable parent’ and approaching things by reference 
to the views of reasonable parents on the proper treatment and 
methods of bringing up children? What are their aims and 
objectives? …  

80 In the conditions of current society there are, as it seems 
to me, three answers to this question. First, we must recognise 
that equality of opportunity is a fundamental value of our 
society: equality as between different communities, social 
groupings and creeds, and equality as between men and women, 
boys and girls. Secondly, we foster, encourage and facilitate 
aspiration: both aspiration as a virtue in itself and, to the extent 
that it is practical and reasonable, the child’s own aspirations … 
Thirdly, our objective must be to bring the child to adulthood in 
such a way that the child is best equipped both to decide what 
kind of life they want to lead – what kind of person they want to 
be – and to give effect so far as practicable to their aspirations. 
Put shortly, our objective must be to maximise the child’s 
opportunities in every sphere of life as they enter adulthood. And 
the corollary of this, where the decision has been devolved to a 
‘judicial parent’, is that the judge must be cautious about 
approving a regime which may have the effect of foreclosing or 
unduly limiting the child’s ability to make such decisions in 
future.” 
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art 9, freedom of thought, conscience and religion is one of the 
foundations of a ‘democratic society’ within the meaning of the 
convention. It is, in its religious dimension, one of the most vital 
elements that go to make up the identity of believers and their 
conception of life, but it is also a precious asset for atheists, 
agnostics, sceptics and the unconcerned. The pluralism 
indissociable from a democratic society, which has been dearly 
won over the centuries, depends on it. That freedom entails, inter 
alia, freedom to hold or not to hold religious beliefs and to 
practise or not to practise a religion (see Kokkinakis v Greece 
(1993) 17 EHRR 397 at para 31 and Buscarini v San Marino 
(1999) 6 BHRC 638 at para 34). 

91 Moreover, in democratic societies, in which several 
religions coexist within one and the same population, it may be 
necessary to place restrictions on this freedom in order to 
reconcile the interests of the various groups and ensure that 
everyone’s beliefs are respected (see Kokkinakis v Greece (1993) 
17 EHRR 397 at para 33). The court has frequently emphasised 
the state’s role as the neutral and impartial organiser of the 
exercise of various religions, faiths and beliefs, and stated that 
this role is conducive to public order, religious harmony and 
tolerance in a democratic society. It also considers that the state’s 
duty of neutrality and impartiality is incompatible with any 
power on the state’s part to assess the legitimacy of religious 
beliefs (see, mutatis mutandis, Jewish Liturgical Association 
Cha'are Shalom Ve Tsedek v France (2000) 9 BHRC 27 at para 
84) and that it requires the state to ensure mutual tolerance 
between opposing groups (see, mutatis mutandis, Metropolitan 
Church of Bessarabia v Moldova (2002) 35 EHRR 306 at para 
123). 

92 The court’s established case law confirms this function 
of the state. It has held that in a democratic society the state may 
limit the freedom to manifest a religion, for example by wearing 
an Islamic headscarf, if the exercise of that freedom clashes with 
the aim of protecting the rights and freedoms of others, public 
order and public safety (see Dahlab v Switzerland (App no 
42393/98) (admissibility decision, 15 February 2001)). 

While freedom of religion is in the first place a matter of 
individual conscience, it also implies freedom to manifest one’s 
religion alone and in private or in community with others, in 
public and within the circle of those whose faith one shares. 
Article 9 lists a number of forms which manifestation of a 
religion or belief may take, namely worship, teaching, practice 
and observance. Nevertheless, it does not protect every act 
motivated or influenced by a religion or belief (see Kalac v 
Turkey (1997) 27 EHRR 552 at para 27). 



  

  

  

  

  

  

  

  



  

  

  

  

  

  

  



  

  


