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“Article 20 

(ex Article 17 TEC) 

1. Citizenship of the Union is hereby established. Every person 
holding the nationality of a Member State shall be a citizen of 
the Union. Citizenship of the Union shall be additional to and not 
replace national citizenship. 

2. Citizens of the Union shall enjoy the rights and be subject to 
the duties provided for in the Treaties. They shall have, inter alia: 

(a) the right to move and reside freely within the territory of the 
Member States; 

… 

These rights shall be exercised in accordance with the conditions 
and limits defined by the Treaties and by the measures adopted 
thereunder. 

Article 21 

(ex Article 18 TEC) 

1. Every citizen of the Union shall have the right to move and 
reside freely within the territory of the Member States, subject to 
the limitations and conditions laid down in the Treaties and by 
the measures adopted to give them effect. 

…” 

Consolidated Treaty on European Union (TEU) 

29. The TEU provides: 

“Article 3 

(ex Article 2 TEU) 

1. The Union’s aim is to promote peace, its values and the well-
being of its peoples. 

2. The Union shall offer its citizens an area of freedom, security 
and justice without internal frontiers, in which the free 
movement of persons is ensured in conjunction with appropriate 
measures with respect to external border controls, asylum, 
immigration and the prevention and combating of crime. 

3. The Union shall establish an internal market. It shall work 
for the sustainable development of Europe based on balanced 
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have comprehensive sickness insurance cover in the host 
Member State; or 

(c) — are enrolled at a private or public establishment, accredited 
or financed by the host Member State on the basis of its 
legislation or administrative practice, for the principal purpose 
of following a course of study, including vocational training; and 

— have comprehensive sickness insurance cover in the host 
Member State and assure the relevant national authority, by 
means of a declaration or by such equivalent means as they may 
choose, that they have sufficient resources for themselves and 
their family members not to become a burden on the social 
assistance system of the host Member State during their period 
of residence; or 

(d) are family members accompanying or joining a Union citizen 
who satisfies the conditions referred to in points (a), (b) or (c). 

3. For the purposes of paragraph 1(a), a Union citizen who is no 
longer a worker or self-employed person shall retain the status 
of worker or self-employed person in the following 
circumstances: 

(a) he/she is temporarily unable to work as the result of an illness 
or accident; 

(b) he/she is in duly recorded involuntary unemployment after 
having been employed for more than one year and has registered 
as a job-seeker with the relevant employment office; 

(c) he/she is in duly recorded involuntary unemployment after 
completing a fixed-term employment contract of less than a year 
or after having become involuntarily unemployed during the first 
twelve months and has registered as a job-seeker with the 
relevant employment office. In this case, the status of worker 
shall be retained for no less than six months; 

(d) he/she embarks on vocational training. Unless he/she is 
involuntarily unemployed, the retention of the status of worker 
shall require the training to be related to the previous 
employment. 

4. …..” 

33. Article 14 provides: 

“Retention of the right of residence 

1. Union citizens and their family members shall have the right 
of residence provided for in Articles 6, as long as they do not 



  

  

  

  

  



  

  

  

  

  



 

 

 

 

 

 
 

  
 

  

 

  

Judgment Approved by the court for handing down. R(Gureckis) v SSHD 

(2) A person who is no longer working must continue to be 
treated as a worker provided that the person— 

(a) is temporarily unable to work as the result of an illness or 
accident; 

(b) is in duly recorded involuntary unemployment after having 
been employed in the United Kingdom for at least one year, 
provided the person— 

(i) has registered as a jobseeker with the relevant employment 
office; and 

(ii) satisfies conditions A and B; 

(c) is in duly recorded involuntary unemployment after having 
been employed in the United Kingdom for less than one year, 
provided the person— 

(i) has registered as a jobseeker with the relevant employment 
office; and 

(ii) satisfies conditions A and B; 

(d) is involuntarily unemployed and has embarked on vocational 
training; or 

(e) has voluntarily ceased working and has embarked on 
vocational training that is related to the person’s previous 
employment. 

(3) A person to whom paragraph (2)(c) applies may only retain 
worker status for a maximum of six months. 

(4) A person who is no longer in self-employment continues to 
be treated as a self-employed person if that person is temporarily 
unable to engage in activities as a self-employed person as the 
result of an illness or accident. 

(5) Condition A is that the person— 

(a) entered the United Kingdom in order to seek employment; or 

(b) is present in the United Kingdom seeking employment, 
immediately after enjoying a right to reside under sub-
paragraphs (b) to (e) of the definition of qualified person in 
paragraph (1) (disregarding any period during which worker 
status was retained pursuant to paragraph (2)(b) or (c)). 

(6) Condition B is that the person provides evidence of seeking 
employment and having a genuine chance of being engaged. 
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(7) A person may not retain the status of— 

(a) a worker under paragraph (2)(b); or 

(b) a jobseeker; 

for longer than the relevant period without providing compelling 
evidence of continuing to seek employment and having a 
genuine chance of being engaged. 

(8) Condition C applies where the person concerned has, 
previously, enjoyed a right to reside under this Regulation as a 
result of satisfying conditions A and B— 

(a)  in the case  of a person  to whom paragraph (2)(b)  or (c)  
applied, for at least six months; or 

(b) in the case of a jobseeker, for at least 91 days in total, 

unless the person concerned has, since enjoying the above right 
to reside, been continuously absent from the United Kingdom for 
at least 12 months. 

(9) Condition C is that the person has had a period of absence 
from the United Kingdom. 

(10) Where condition C applies— 

(a) paragraph (7) does not apply; and 

(b) condition B has effect as if “compelling” were inserted before 
“evidence”.” 

42. Regulation 4 defines the different categories of qualified persons: 

““Worker”, “self-employed person”, “self-sufficient person”  
and “student”  

4.(1) In these Regulations—  

(a) “worker” means a worker within the meaning of Article 45 
of the Treaty on the Functioning of the European Union(1); 

(b) “self-employed person” means a person who is established in 
the United Kingdom in order to pursue activity as a self-
employed person in accordance with Article 49 of the Treaty on 
the Functioning of the European Union(2); 

(c) “self-sufficient person” means a person who has— 
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(i) sufficient resources not to become a burden on the social 
assistance system of the United Kingdom during the person’s 
period of residence; and 

(ii) comprehensive sickness insurance cover in the United 
Kingdom; 

(d) “student” means a person who— 

(i) is enrolled, for the principal purpose of following a course of 
study (including vocational training), at a public or private 
establishment which is— 

(aa) financed from public funds; or 

(bb) otherwise recognised by the Secretary of State as an 
establishment which has been accredited for the purpose of 
providing such courses or training  within the law or  
administrative practice of the part of the United Kingdom in 
which the establishment is located; 

(ii) has comprehensive sickness insurance cover in the United 
Kingdom; and 

(iii) has assured the Secretary of State, by means of a declaration, 
or by such equivalent means as the person may choose, that the 
person has sufficient resources not to become a burden on the 
social assistance system of the United Kingdom during the 
person’s intended period of residence. 

(2) For the purposes of paragraphs (3) and (4) below, “relevant 
family member” means a family member of a self-sufficient 
person or student who is residing in the United Kingdom and 
whose right to reside is dependent upon being the family member 
of that student or self-sufficient person. 

(3) In sub-paragraphs (1)(c) and (d)— 

(a) the requirement for the self-sufficient person or student to 
have sufficient resources not to become a burden on the social 
assistance system of the United Kingdom during the intended 
period of residence is only satisfied if the resources available to 
the student or self-sufficient person and any of their relevant 
family members are sufficient to avoid the self-sufficient person 
or student and all their relevant family members from becoming 
such a burden; and 

(b) the requirement for the student or self-sufficient person to 
have comprehensive sickness insurance cover in the United 
Kingdom is only satisfied if such cover extends to cover both the 
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student or self-sufficient person and all their relevant family 
members. 

(4) In paragraph (1)(c) and (d) and paragraph (3), the resources 
of the student or self-sufficient person and, where applicable, 
any of their relevant family members, are to be regarded as 
sufficient if— 

(a) they exceed the maximum level of resources which a British 
citizen (including the resources of the British citizen’s family 
members) may possess if the British citizen is to become eligible 
for social assistance under the United Kingdom benefit system; 
or 

(b) paragraph (a) does not apply but, taking into account the 
personal circumstances of the person concerned and, where 
applicable, all their relevant family members, it appears to the 
decision maker that the resources of the person or persons 
concerned should be regarded as sufficient. 

(5) For the purposes of Regulation 16(2) (criteria for having a 
derivative right to reside), references in this Regulation to 
“family members” includes a “primary carer” as defined in 
Regulation 16(8).” 

43. Regulation 5 provides for a worker or self-employed person who has ceased activity: 

““Worker or self-employed person who has ceased activity” 

5.(1) In these Regulations, “worker or self-employed person who 
has ceased activity” means an EEA national who satisfies a 
condition in paragraph (2), (3), (4) or (5). 

(2) The condition in this paragraph is that the person— 

(a) terminates activity as a worker or self-employed person 
and— 

(i) had reached the age of entitlement to a state pension on 
terminating that activity; or 

(ii) in the case of a worker, ceases working to take early 
retirement; 

(b) pursued activity as a worker or self-employed person in the 
United Kingdom for at least 12 months prior to the termination; 
and 

(c) resided in the United Kingdom continuously for more than 
three years prior to the termination. 
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(3) The condition in this paragraph is that the person terminates 
activity in the United Kingdom as a worker or self-employed 
person as a result of permanent incapacity to work; and— 

(a) had resided in the United Kingdom continuously for more 
than two years prior to the termination; or 

(b) the incapacity is the result of an accident at work or an 
occupational disease that entitles the person to a pension payable 
in full or in part by an institution in the United Kingdom. 

(4) The condition in this paragraph is that the person— 

(a) is active as a worker or self-employed person in an EEA State 
but retains a place of residence in the United Kingdom and 
returns, as a rule, to that place at least once a week; and 

(b) prior to becoming so active in the EEA State, had been 
continuously resident and continuously active as a worker or 
self-employed person in the United Kingdom for at least three 
years. 

(5) A person who satisfied the condition in paragraph (4)(a) but 
not the condition in paragraph (4)(b) must, for the purposes of 
paragraphs (2) and (3), be treated as being active and resident in 
the United Kingdom during any period during which that person 
is working or self-employed in the EEA State. 

(6) The conditions in paragraphs (2) and (3) as to length of 
residence and activity as a worker or self-employed person do 
not apply in relation to a person whose spouse or civil partner is 
a British citizen. 

(7) Subject to Regulation 6(2), periods of— 

(a) inactivity for reasons not of the person’s own making; 

(b) inactivity due to illness or accident; and 

(c) in the case of a worker, involuntary unemployment duly 
recorded by the relevant employment office, must be treated as 
periods of activity as a worker or self-employed person, as the 
case may be.” 

44. Regulation 15 provides for permanent residence on the following conditions: 

“Right of permanent residence 

15.(1) The following persons acquire the right to reside in the 
United Kingdom permanently— 
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(a) as the automatic consequence of having recourse to the social 
assistance system of the United Kingdom; or 

(b) if that person has leave to remain in the United Kingdom 
under the 1971 Act unless that person’s removal is justified on 
the grounds of public policy, public security or public health in 
accordance with Regulation 27. 

(8) A decision under paragraph (6)(b) must state that upon 
execution of any deportation order arising from that decision, the 
person against whom the order was made is prohibited from 
entering the United Kingdom— 

(a) until the order is revoked; or 

(b) for the period specified in the order. 

(9) A decision taken under paragraph (6)(b) or (c) has the effect 
of terminating any right to reside otherwise enjoyed by the 
individual concerned.” 

46. Regulation 25 provides a right of cancellation of a right to reside as follows: 

“Cancellation of a right of residence 

25(1) Where the conditions in paragraph (2) are met the 
Secretary of State may cancel a person’s right to reside. 

(2) The conditions in this paragraph are met where— 

(a) a person has a right to reside in the United Kingdom as a 
result of these Regulations; 

(b) the Secretary of State has decided that the cancellation of that 
person’s right to reside in the United Kingdom is justified on the 
grounds of public policy, public security or public health in 
accordance with Regulation 27 or on grounds of misuse of rights 
in accordance with Regulation 26(3); 

(c) the circumstances are such that the Secretary of State cannot 
make a decision under Regulation 24(1); and` 

(d) it is not possible for the Secretary of State to remove the 
person from the United Kingdom under Regulation 23(6)(b) or 
(c).” 

47. Regulation 22 concerns verification of EEA rights and states as follows: 

“Verification of a right of residence 

22.(1) This Regulation applies where the Secretary of State— 
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(a) observes the requirements of these Regulations in 
circumstances which do not achieve the purpose of these 
Regulations (as determined by reference to Council Directive 
2004/38/EC and the EU Treaties); and 

(b) intends to obtain an advantage from these Regulations by 
engaging in conduct which artificially creates the conditions 
required to satisfy the criteria set out in these Regulations. 

(2) Such misuse includes attempting to enter the United 
Kingdom within 12 months of being removed under Regulation 
23(6)(a), where the person attempting to do so is unable to 
provide evidence that, upon re-entry to the United Kingdom, the 
conditions for a right to reside, other than the initial right of 
residence under Regulation 13, will be met. 

(3) The Secretary of State may take an EEA decision on the 
grounds of misuse of rights where there are reasonable grounds 
to suspect the misuse of a right to reside and it is proportionate 
to do so. 

(4) Where, as a result of paragraph (2), the removal of a person 
under Regulation 23(6)(a) may prevent that person from 
returning to the United Kingdom during the 12 month period 
following removal, during that 12 month period the person who 
was removed may apply to the Secretary of State to have the 
effect of paragraph (2) set aside on the grounds that there has 
been a material change in the circumstances which justified that 
person’s removal under Regulation 23(6)(a). 

(5) An application under paragraph (4) may only be made whilst 
the applicant is outside the United Kingdom. 

(6) This Regulation may not be invoked systematically.” 

49. Regulation 27 provides: 

“Decisions taken on grounds of public policy, public security 
and public health 

27(1) In this regulation, a “relevant decision” means an EEA 
decision taken on the grounds of public policy, public security 
or public health. 

(2) A relevant decision may not be taken to serve economic ends. 

(3) A relevant decision may not be taken in respect of a person 
with a right of permanent residence under regulation 15 except 
on serious grounds of public policy and public security. 

(4) A relevant decision may not be taken except on imperative 
grounds of public security in respect of an EEA national who— 
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(a) has resided in the United Kingdom for a continuous period of 
at least ten years prior to the relevant decision; or 

(b) is under the age of 18, unless the relevant decision is in the 
best interests of the person concerned, as provided for in the 
Convention on the Rights of the Child adopted by the General 
Assembly of the United Nations on 20th November 1989 [Treaty 
Series No. 44 (1992) Cmd 1976]. 

(5) The public policy and public security requirements of the 
United Kingdom include restricting rights otherwise conferred 
by these Regulations in order to protect the fundamental interests 
of society, and where a relevant decision is taken on grounds of 
public policy or public security it  must also  be taken in  
accordance with the following principles— 

(a) the decision must comply with the principle of 
proportionality; 

(b) the decision must be based exclusively on the personal 
conduct of the person concerned; 

(c) the personal conduct of the person must represent a genuine, 
present and sufficiently serious threat affecting one of the 
fundamental interests of society, taking into account past 
conduct of the person and that the threat does not need to be 
imminent; 

(d) matters isolated from the particulars of the case or which 
relate to considerations of general prevention do not justify the 
decision; 

(e) a person's previous criminal convictions do not in themselves 
justify the decision; 

(f) the decision may be taken on preventative grounds, even in 
the absence of a previous criminal conviction, provided the 
grounds are specific to the person. 

(6) Before taking a relevant decision on the grounds of public 
policy and public security in relation to a person (“P”) who is 
resident in the United Kingdom, the decision maker must take 
account of considerations such as the age, state of health, family 
and economic situation of P, P's length of residence in the United 
Kingdom, P's social and cultural integration into the United 
Kingdom and the extent of P's links with P's country of origin. 

… 

(8) A court or tribunal considering whether the requirements of 
this regulation are met must (in particular) have regard to the 
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considerations contained in Schedule 1 (considerations of public 
policy, public security and the fundamental interests of society 
etc.). 

…” 

50. Regulation 32 provides the following in relation to removal: 

“Person subject to removal 

32.(1) If there are reasonable grounds for suspecting that a 
person is someone who may be removed from the United 
Kingdom under Regulation 23(6)(b), that person may be 
detained under the authority of the Secretary of State pending a 
decision whether or not to remove the person under that 
Regulation, and paragraphs 17 to 18A of Schedule 2 to the 1971 
Act apply in relation to the detention of such a person as those 
paragraphs apply in relation to a person who may be detained 
under paragraph 16 of that Schedule. 

(2) Where a decision is taken to remove a person under 
Regulation 23(6)(a) or (c), the person is to be treated as if the 
person were a person to whom section 10(1) of the 1999 Act(1) 
applies, and section 10 of that Act (removal of certain persons 
unlawfully in the United Kingdom) is to apply accordingly. 

(3) Where a decision is taken to remove a person under 
Regulation 23(6)(b), the person is to be treated as if the person 
were a person to whom section 3(5)(a) of the 1971 Act(2) 
(liability to deportation) applies, and section 5 of that Act(3) 
(procedure for deportation) and Schedule 3 to that Act(4) 
(supplementary provision as to deportation) are to apply 
accordingly. 

(4) A person who enters the United Kingdom in breach of a 
deportation or exclusion order, or in circumstances where that 
person was not entitled to be admitted under Regulation 23(1) or 
(3), is removable as an illegal entrant under Schedule 2 to the 
1971 Act and the provisions of that Schedule apply accordingly. 

(5) Where a deportation order is made against a person but the 
person is not removed under the order during the two year period 
beginning on the date on which the order is made, the Secretary 
of State may only take action to remove the person under the 
order at the end of that period if, having assessed whether there 
has been any material change in circumstances since the 
deportation order was made, the Secretary of State considers that 
the removal continues to be justified on the grounds of public 
policy, public security or public health. 
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The definition of rough sleeping is provided by both the 
Department for Communities and Local Government and the 
Combined Homelessness and Information Network (CHAIN). 
This sets out individuals are identified as rough sleepers where 
they are; sleeping, about to bed down (sitting on or in or standing 
next to their bedding) or actually bedded down, on the street or 
in other open spaces or locations not designed for habitation, 
such as doorways, stairwells, parks or derelict buildings. 

This does not include people in hostels or shelters, people in 
campsites or other sites used for recreational purposes or 
organised protest, squatters or travellers. 

‘Bedded down’ is taken to mean either lying down or sleeping. 
‘About to bed down’ includes those who are sitting in or on or 
near a sleeping bag or other bedding. 

Removals 
You may consider the administrative removal of EEA nationals 
or their family members who are sleeping rough, even if they: 

• have been in the UK for less than 3 months 
• are otherwise exercising Treaty Rights 

Individuals removed under regulation 23(6)(c) for rough 
sleeping will be subject to re-entry restrictions for 12 months 
following their removal or voluntary departure, and will attract 
the standard notification periods for appeal. 

Standard EEA administrative removal procedures should be 
followed, see: Stage 1: determining suitability for administrative 
removal. 

Individuals who provide evidence that they have ceased 
rough-sleeping will no longer be liable for removal as a rough 
sleeper under regulation 23(6)(c). 

If you encounter a rough sleeper who you consider to be a threat 
to one of the fundamental interests of society as set out in 
schedule 1 to the EEA Regulations, you must consider whether 
it is appropriate to remove them on the grounds of public policy 
under regulation 27. 

Examples of behaviour that could be considered to be against the 
fundamental interests of society includes, but is not limited to: 

• a history of low-level persistent criminal offending 

• anti-social behaviour such as criminal damage 

• drug offences and offences committed to fund a drug or alcohol 
habit, or committed while under the influence of drugs or alcohol 
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• the length of time or the number of occasions the individual has 
been sleeping rough 

• the reasons why the individual is sleeping rough and whether 
they are taking any steps to find accommodation 

• whether there is evidence of anti-social or criminal behaviour 

For example an EEA national who continues to sleep rough 
whilst working to avoid accommodation costs or who is 
persistently sleeping rough may be deliberately misusing their 
right to reside. An EEA national who is forced to sleep rough 
due to a sudden change in circumstances but who is taking steps 
to find accommodation and exercise Treaty rights would 
probably not be considered to be abusing free movement rights. 

See also proportionality examples: rough sleeping. 

Level of a misuse of a right to reside  
Grounds that may be a factor in making a decision to remove 
under regulation 23(6)(c) could include a number of 
circumstances, including personal circumstances.  

Personal circumstances  
You must take into account personal circumstances when you 
consider whether a decision under regulation 23(6)(c) is 
proportionate. This includes regard to the relevant person’s:  

• age 
• state of health 
• family ties to the UK  
• length of residence in the UK 
• social and cultural integration 
• economic situation  
• need for any support or assistance available if the individual is 
considered to be vulnerable 

Proportionality examples: failing to exercise Treaty 
rights  
An example of  a  disproportionate decision to serve 
administrative removal papers could be where an EEA national 
has been living lawfully in the UK as a student for 3 years and 
has a child at school here, but fails to hold their required 
comprehensive sickness insurance.  

Although there is evidence that the EEA national is not fulfilling 
all the requirements for the exercising Treaty rights as a student; 
given the length of residence here and the family situation, it 
would be disproportionate to serve administrative removal 
papers to the EEA national in these circumstances.  
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hold a valid residence card, issued under article 10 of Directive 
2004/38, the right, as provided for in article 5(2) of the Directive, 
to enter their territory without a visa where the competent 
national authorities have not carried out an individual 
examination of the particular case. The member states are 
therefore required to recognise such a residence card for the 
purposes of entry into their territory without a visa, unless doubt 
is cast on the authenticity of that card and the correctness of the 
data appearing on it by concrete evidence that relates to the 
individual case in question and justifies the conclusion that there 
is an abuse of rights or fraud: see, by analogy, Dafeki v 
Landesversicherungsanstalt Württemberg (Case C-336/94) 
[1997] ECR I-6761; [1998] All ER (EC) 452, paras 19 and 21.  

54 In this connection, the court has stated that proof of an abuse 
requires, first, a combination of objective circumstances in 
which, despite formal observance of the conditions laid down by 
the EU rules, the purpose of those rules has not been achieved, 
and, second, a subjective element consisting in the intention to 
obtain an advantage from the EU rules by artificially creating the 
conditions laid down for obtaining it: Hungary v Slovakia (Case 
C-364/10) [2013] All ER (EC) 666, para 58 and the case law 
cited, and O v Minister voor Immigratie [2014] QB 1163, para 
58. 

55 In the absence of an express provision in Directive 2004/38 , 
the fact that a member state is faced, as the United Kingdom 
considers itself to be, with a high number of cases of abuse of 
rights or fraud committed by third-country nationals resorting to 
sham marriages or using falsified residence cards cannot justify 
the adoption of a measure, such as that at issue in the main 
proceedings, founded on considerations of general prevention, to 
the exclusion of any specific assessment of the conduct of the 
person concerned himself.  

56 Indeed, the adoption of measures pursuing an objective of 
general prevention in respect of widespread cases of abuse of 
rights or fraud would mean, as in the case in point, that the mere 
fact of belonging to a particular group of persons would allow 
the member states to refuse to recognise a right expressly 
conferred by Directive 2004/38 on family members of a Union 
citizen who are not nationals of a member state, although they in 
fact fulfil the conditions laid down by that Directive. The same 
would be true if recognition of that right were limited to persons 
who are in possession of residence cards issued by certain 
member states, as the United Kingdom has envisaged.  

57 Such measures, being automatic in nature, would allow 
member states to leave the provisions of Directive 2004/38 
unapplied and would disregard the very substance of the primary 
and individual right of Union citizens to move and reside freely 



  

  

  

  



  

  

  

  

  

  

  



  

  

  

  


