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Introduction

1. Thiscase has been very hard fought, culminating in a trial which spanned some
thirteen weeks and whiokntailedwritten submissions (opening and closing)
running in total, to almost 1,100 pages (not including all the appendices). It
involves very serious allegations of fraud made by the claimant corporate group
against three of its former directors (two of whomrevalso previously
substantial shareholders). The Claimants allege that the Defendants (I include
in this description all three of the Defendants despite the fact that, as | shall
come on to explain, the Claimants have settled with the First Defendast) hav
misappropriated company assets by way of several complex and elaborate
frauds involving construction projects and land acquisitions, which have caused
the Claimants to suffer losses of in excess of US$ 250 million. The Defendants
strenuously deny theslemyations, maintaining that they have at all times acted
in good faith. The Defendants have also raised a limitation defence.

2. The dispute involves Kazakh parties (or in the case of one of the Claimants, KK
Plc, an Isle of Man company operating in Kaza#&h} is concerned with events
which took place in Kazakhstan and is subject to Kazakhstan law. Mr Andrew
Twigger QC (leading Ms Anna Dilnot and Mr Adam Woolnough) drew
attention to these aspects (as well as a timing point) during the course of his
openingsubmissions, suggesting that the Couit s bei ng asked to tr
di st ant t iamkspecificdllyfptl ca clecdbok at a | arge numb e
transactions conducted many years ago in the unfamiliar environment of an
emer gi ng.Menworablytescyibed by Mr Robetiowe QC (leading Mr
Jonathan Miller and Mr Dani el Saoul ) as
Twigger submitted, makes it necessary to adopt a cautious approach which
avoids viewing transactions carried out in Kazakhstan prior to i20th@ same
way as commerce is conducted in London in 2013edrthis pointin mind
when considering the evidence in this ¢casgether with MrfHowed s 4 nt er
galactic inspired riposte (although whether acts before 2010 do properly qualify
asfi a | oen ga gravbmther Kazakhstamr anywhere elseounts adi a
gal axy f aarenotissues which,aharkfully, | am required to resolve).
What matters for present purposes is simply the point that the case, like so many
which become before the Comro Court, is truly international in nature;
indeed, it is litigation which, in truth, has nothing to do with this jurisdiction
other than the fact that it has been commenced here.

3. As is common with fraud cases, there was a substantial dispute as to the
underlying facts. In addition, both sides levelled accusations of dishonesty
against the other, including accusations of deliberate destruction/deletion of
documents (alleged by both sides), and intimidation by way of threats of
physical violence (againjleged by both sides). There were, therefore, a great
number of factual and evidential issues to be resolved. | shall in this judgment
try to deal with the main points rather than every point since to do that would
make the judgment even longer than itSsnilarly, although | confirm that |
have considered every submission which has been made and have taken into
account all the evidence which was deployed before me, in what follows my
aim is not to address everything but to focus on what seems to metér ma
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most and to seek to set out sufficient detail to enable the reader (including, most
importantly, the parties) to see what | have decided and why | have decided it.

outline of the Cl ai mantsbé case

| start with an out levitablg much of whhtéollo@d ai mant s ¢
is tendentious but it is important to give a flavour at the outset of what it is that

is alleged by the Claimants in these proceedings. | shall come on to do

something similar in relation to the case which the Defendantopuarfd in

response to the Claimantsdé case.

The Cl ai mant group of companies (the O0K¥
logistics, recycling, paper and packaging in Kazakhstan, and is, according to its

w e b s the laggedt paper packaging and recycling grougKazakhstan and

CentralAsim . The First Cl ainpaynregistefediKtkeldtel c 6) 1 s
of Man which was listed on the main board of the London Stock Exchange

foll owing an | PO which took place in Jul"
JSCO) i hscomgpaniatimatddy owned by KK Plc. The Third to Seventh

Claimants are Kazakh entities and subsidiaries of KK JSC, which | shall refer

t o as 6 PEAKG®, 6Peak Akzh-€bat r acPtea k a MKk s
O0Paragond respectivel yisconfhneedlon 1B Rmilenger 6 s ¢
2016, for the reasons which | shall come on to describe.

The Defendants are all former directors of the KK Group. Prior to this, the First
Defendant, Mr Baglan Zhunus, and the Second Defendant, Mr Maksat Arip, had
been close busiss associates. Between 1999 and 2000, they had worked
together as directors of a telecommunications company in Kazakhstan called
Spectrum LLP, before moving on to work as directors of KazTransCom, another
telecommunications company, between 2000 and 20@®03 Mr Zhunus and

Mr Arip joined the KK Group, then owned by an organisation called Seimar
Holdings which was looking to sell the busines4; Zhunus becoming
Chairman of KK JSCés Board (a position
2009)and MrAripecomi ng a director and KK JSCO0
(between 2003 and April 2008). The following year2004, Mr Zhunus and

Mr Arip bought the KK Group, each acquiring a 50% shareholding in KK JSC
through Kagazy Invest LLP, a holding company which2¥unus and Mr Arip

both owned. The year after that, in 2005, another of their companies, Holding
Invest LLP, was introduced into the top of the struct@whbsequently, on 5
March 2007, Mr Zhunus became Chairman of the Board of KK Plc from the
date wherthat company was incorporated, 5 March 2007, until April 2008. He
was also indirectly the beneficial owner of 50% of the shares in KK Plc until its
entry into the IPO to which | have referred in July 2007 and which involved KK
Plc beingintroduced into theKK Group structure and Kagazy Invest and
Holding Invest being removed from it.

w h
S

After the IPO, which raised US$ 273.5 million, Mr Zhunus e the owner

of a 28.6% shareholding until September 2009, at which stage both he and Mr

Arip (who was Chief Exeutive Officer of KK Plc from its incorporation until

Apr il 2008 and also an indirect benefi ci
until the IPO and thereafter beneficial owner of a 23.9% shareholding until

September 200%pld their shares and léfazakhstan for Dubai, along withd
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10.

Third Defendant, Ms Shynar Dikhanbayeva, who had started with KK JSC as
its Finance Director from the time when the company was incorporated in 2001
and who had become a Board member in April 2008 and then acting @hairm
from around 5 September 2008.

In Dubai, Mr Zhunus, Mr Arip and Ms Dikhanbayeva worked on what was

referred to internally, during their ti me
and involved another Isle of Man company known as Exillon Energy Plc

(6Exi Il I ond), o wnludusand MrtAhpauntinGectober 2009, Mr Z

but which had previously operated through a Kazakh business called Caspian
Minerals. This dAoil businesso was concern
in Siberia. Mr Arip served a?200%mni | | onés C

April 2011, with Ms Dikhanbayeva working for the company in a senior role

under not only Mr Arip but also a Mr Alessandro Manghi, a previous Chairman

of KK Plc and by this stage Exillonbds CE(
resignation iMApril 2011 when Mr Arip also resigned as Chairman.

The circumstances in which Mr Zhunus and Mr Arip came to leave the KK

Group were that in June 2009 Mr Arip contacted Mr Tomas Werner, suggesting

that he might like to acquire an ownership interest infR& Mr Werner was a

businessman based in London who had previously dealt with both Mr Zhunus

and Mr Arip when he worked for HSBC as a private banker. Indeed, Mr Arip

was one of his clients in that role both at HSBC and after he left HSBC to set

up his own wealth management firm, Werner Capital, in April 2008.

Specifically, at a meeting in London, Mr Arip provided Mr Werner with a copy

of KK Plcés | PO Prospectus together with
for the period ending 31 December 2008, explgniat the KK Group needed

to restructure its debt, having run into financial trouble as a result of the global

financial crisis, and that he and Mr Zhunus wished to concentrate on their oll

business rather than take responsibility for the restructuriggiresl. Mr

Werner was interested and so the following month visited Kazakhstan. The

month after that, in August 2009, Mr Arip introduced Mr Werner to Mr

Vladimir Gerasimov, somebody whom Mr Arip had in mind might work with

Mr Werneras his6 | o ¢ a | dealeng with eperétional matters whilst Mr

Wer ner would focus on the KK Groupods fina
go ahead later the same month, with Mr Werner ultimately purchasing not Mr

Ari pos sharehol ding in KK IBhapperQlaus he had
the shareholding which Mr Zhunus held. So it was that on 2 September 2009

Mr Werner6s acquisition vehicle, Theta In
pay a minimum of Uss 2.5 mi |l i on i n co
shareholding, and Mr Geasi mov acquired Mr Aripo6s int

corporate vehicle.

Having made the purchase, Mr Werner arrived in Kazakhstan very shortly
afterwards. Mr Arip had by this time already left and Mr Manghi, then serving

as KK Pl co6s Ch aadofrinaestor Relasionsyiedichted éhat he e

too, planned on leaving to work in Dubai on the venture involving Exillon along

with other KK Group personnel (including
senior employees). Mr Werner decided that he neede@hdlpo appointed SP

Angel to assist him in what needed to be done. SP Angel started the following
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month, in October 2009, by which time the KK Group was facing a number of

pressing financial problems. These included falling cash levels which resulted
indefaults on | oans and threats by I enders
assets. In late October 2009, Mr Werner and SP Angel decided to instruct PwC

to produce arepoitt o understand the flow of funds
in land, machinery and compay a c g u i.$wQ rieponed Badk on 3

December 2009, identifying three categoriesiadf ue st i onabl,e transac
noting in particular: that significant sums had been spent on developing the

Aksenger Industrial Park and Akzhal Logistics Park, a sicgmifi portion of

these costs lacked detailed supporting documents, creating a risk that some of

the funds could have been misused or not spent effectively; that the general

contractor, ArkaStroy, had a common director (Mr Bek Esimbekaymetimes

referredto as Mr Bek Yesimbekgwvith PEAK which was commissioning the

work; that the Astana Contract Group had been acquired by the KK Group for
substantially more than its book value; and that land had been bought for

substantial sums from companies connectekdqrior management. These are

matters which | shall have to explore in some detail later when addressing the

guestion of timebar, specifically as to what Mr Werner should be taken as

having found out when he received this report.

11. Meanwhile, Mr Werneand SP Angel carried on trying to deal with the financial
problems which were besetting the KK Group, whilst also trying to run the
operational business. These efforts were made all the harder because Mr
Gerasimov suddenly wished to dispose of his shadetml He did so through
SP Angel acquiring his shareholding as a stopgap in November 2009. In any

event , wor k cont. i

nued apace to steady the

lengthy and challenging process. Over three years of negotiations, from
December2009 until December 2012, the KK Group was dblénalise the
restructuring of all of its issued bonds and most of its loans. In conjunction with
this, after declaring losses of US$ 250 million in 2009 and US$ 50 million in
2010, the KK Group made a srhatofit of US$ 2 million in 2011.

12.  Subsequently, the Claimants maintain, in 2@k not beforegoncerns about
the past activities of the Defendants develofggxicifically, a shareholder in
the KK Group, called Phoenicia Capital LLC (which had invesiezD11 and
was owned by an American, Mr John Khabbaz) was considering commencing
derivative proceedings against Mr Arip and others in New York in relation to
what Mr Khabbaz considered to be their fraudulent conduct. Mr Werner took
legal advice and wasld, he says, that there was insufficient evidence of fraud
to sustain a claim. In September 2012 Phoenicia issued derivative proceedings
against Mr Zhunus and Mr Arip in New York, advancing a claim which is
broadly based on what in these proceedingshkash descr i bed as the

Cl ai mé, although

without the same focus a

on the role played by Ark&troy. In response to certain motions to dismiss,
Phoeniciads cl ai m0Mas withdrawn in mid

13.  Throughout this period, agathe Claimants maintain, their own investigations
continued. Those investigations were made more challenging by what the
Claimants say was a lack of relevant documentation and attempts at
concealment by the Defendants in conjunction with certain KK Group
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14.

15.

employees who had remained behind in Kazakhstan after others had left for
Dubai. In late 2012, Mr Werner and his relatively new colleagueYiktsriya
Gorobtsova, discussed discreetly engaging a construction firm to investigate the
nature of the works denat the sites known as Akzkbl Akzhal2 and

Akse nger (related to what i s now descr.i

Gorobtsova knew Mr Gafurov, who with his father ran a construction company
with suitable experience. Mr Gafurov and his father visited theethkites in
December 2012, and Mr Gafurov returned in January 2013 to carry out a more
detailed review and analyse relevant paperwork. At the end of January 2013 Mr
Gafurov produced a report, which he discussed with Mr Werner, concluding
that the amountgaid for the work at Akzhal appeared inflated, with little or

no work at all having been completed at AkzRaland Alsenger.
Contemporaneous documents purporting
Acceptanced6) appear ed todalingpbfer exampej ou s |
earthworks of a scale of which there was no evidence and which it was highly

t
y

o

b «

C
r

i mprobabl e had been carried out. Mr Gafur

involvement of ArkaStroy as general contractor. His view was that it seemed
likely that a fraud had taken place.

At this point, the Claimants insist, A&t r oy 6s r ol e and r el
Defendants remained unknown. Their position is that this was only discovered
when, after Mr Gafurov had delivered his findings, Ms Gorobtsgyaoached

ati

Mr Kuzmenko, the KK Groupbs Head of | T,

any information related to Ark&troy. Mr Kuzmenko thought that A&t r oy 6 s
accounting (or 1C) database might hav
computer serversHe enlisted another IT department employee, Mr Rasul
Khasanov, to assist in the search which resulted in the discovery eSArka o y 6 s

e

1C database on the KK Groupds systems,

history. Other databases of entities owoedontrolled by the Defendants, and
implicated in the frauds as set out further below, were also discovered. Mr
Khasanov then helped to extract relevant data from the-8ikey database,
preparing a list of significant transactions which Afaoy hadbeen involved

in. This quickly revealed that it had engaged in numerous payments to entities
which Mr Kuzmenko and Mr Khasanov knew had been managed by Ms
Dikhanbayeva.

As aresult, as at March 2013, the Claimants say, but not before, they had critical
evidence that Arkestroy had been very substantially overpaid for the work it
had done and also that the Defendants had, through3rk§, received the
benefits of those overpayments. A few months later, the Claimants issued these
proceedings and, as | shaome on to explain in a moment, obtained a
worldwide freezing injunction which remains in pladde Claim Form was
issued on 2 August 2013. This, and the Particulars of Claim, were subsequently
amended on a number of occasions. At the time of trial, ttC|1 ai mant s 6
related to three alleged fraudulent schemes. The first of the frauds alleged by
the Claimants the PEAK Claim entails the case that, between 2005 and 2009,
the Defendants dishonestly caused KK JSC, PEAK and Peak Akzhal to make
paymers in the total net amount of US$ 109.1 millirshould say that the
parties used various US Dollar amounts to indicate the size of the payments
which were made in Tenge/KZT and | have adopted these but almost certainly

Page9

c |

f

be

e

ai

f



High Court Unapproved Judgment: Kazakhstan Kagazy PLC & ors. v Zhunus & ol
No permission is granted to copy or use in court

there is an inconsistency in excige rates used and so the US Dollar figures
are to be regarded as approximdtep purportedly independent construction
company, ArkeSt r oy L St r(odyfor)k,a for the devel opme
centre and industrial park on three sites in Kazakhstaer eefto as Akzhal,
Akzhal2, and Aksenger). It is alleged that only a minimal amount of
construction work was actually done, that A&&oy was secretly controlled

by the Defendants and that a total net amount of around US$ 52.9 million was
paid on tal6 entities associated with the Defendants. The Claimants say that all
the monies paid to Ark&troy (the entire US$ 109.1 million) have been
misappropriated and/or constitute a loss suffered by the Claimants as a result of
breaches of duty by the Defendanin the alternative, if the Claimants are
required to give credit for the limited amount of construction work done by or
on behalf of ArkaStroy, the Claimants say that the quantum of such credit
should be no more than between US$ 6.5 million and US$ hdlion, so

giving a net loss of between US$ 92.7 million and US$ 102.6 million. The
Claimants further allege that, as a result of these losses, KK JSC, PEAK and
Peak Akzhal have been unable to repay the commercial borrowing which was
the original soure of the misappropriated funds, and have therefore become
liable to their banks and bondholders for interest, default interest and penalties
in the sum of around US$ 78 million, which is claimed as damages.

16. The second of the frauds alleged by the Claisiatite Astana 2 Clairm entails

the allegation that, in 2008 and 2009, the Defendants committed a similar fraud

(Mr Howe described it as & r-ran of the PEAK Fraud on a slightly smaller

s ¢ a)l ievolving payments purportedly made by Astana Contract for

construction work in relation to a project to build a logistics centre with Class

A warehouses outside Astana (the capital of Kazakhstan, some 600 miles from

Almaty). This breaks down into three parts. First, Ast@oatract paid GS
Construct i onpurporte®ly a6 én@Behdent contractor but, the

Claimants allege, in fact, connected with the Defendants, US$ 18.6 million, of

which GS returned US$ 11.9 million, giving a net payment to GS of US$ 6.72

million with GS carrying out only minimal works in exange. Secondly,
AstanaContract paid TransEnergoServiceStroy
design a transport and logistics centre, which it did not do, insteasusub

contracting the work for a fraction (just over 10%) of the price it received from
Astara-Contract, giving a net amount extracted, so the Claimants allege, from

the Claimants of approximately US$ 3.9 million. Thirdly and lastly, the

Claimants say that Astat@o nt r act paid NSA Contract LL
11.014 million for the delivery of goodshich were never supplied, NSA

returning US$ 750,000 of this to Asta@antract but paying the majority of the

remainder (US$ 9.72 million) to another entity allegedly connected with the
Defendants, Add r ade LOP ad®Adag which é&kared a dir
Stroy. The Claimants say that Adaade then channelled back (directly and

indirectly) just under US$ 7.5 million of this to KK JSC, and paid on
approximately US$ 2.17 million to Holding Invest, which it is common ground

was Mr Zhunus enity. ahe det |[dds on fis elgmérs of the fraud

was, therefore, so it is all eged, uss 2.
Claim, therefore, entails a claim, in total, for a loss of US$ 13.45 million. In

addition, as with the PEAK Claim, the Claimaniie@e that, as a result of these

losses, Astan&ontract and Paragon have become liable for interest, default
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interest and penalties in the sum of around US$ 10 million, which is claimed as

damages.

17. A third claimi the Land Plots Clainh was added by amdment in 2015 and
involves the allegation that the Defendants used nominee companies to acquire
land plots cheaply from farmers in Kazakhstan which were thenldeto KK
JSC, ostensibly for development, at highly inflated prices. Specifically, the
Claimants say that, at the instigation of the Defendants, KK JSC paid out a net
total of US$ 52.097 million to three entities associated with the Defendants
(Commer ce Business Centre or 6CBC6G, Bo
purportedly in payment for the purchaskefourteen land plots. These three
entities then paid on US$ 44.29 million to seven further entities associated with
the Defendants, each of which was also a recipient of money in the context of
the PEAK Claim. There are no records as to what happertat tmoney, but
it is the Claimantsd case that the entir
entities connected with the Defendants, US$ 52.097 million, has been
misappropriated, on the basis that there was no sound commercial reason for the
purchase of thland plots. In the alternative, in the event that KK JSC is required
to give credit for the limited value of the land plots which it acquired, the

Cl ai mantsd case i

s that they are, in any

the amounts which KK JSgaid out purportedly in payment for purchase of the
land plots, and the price at which the land was originally bought from the
farmers at the Defendantsdé initiative.

18. | t i s the CIl ai man

tsd6 position that there

and teling overlaps between these three claims, including: the use of what Mr
Howedescri bed as O0Connected Entitieso, a n

indeed al l t hree

of the c¢cl ai ms, used as

of money from the KK Groupthe use of relatives, employees or other people
known to the Defendants to act as nominal directors or shareholders of the
esd6 as a device to obsc
entities and the Defendants; the existence of elaborate @fgiayments into

of the KK Group and bet
which there is no proper or innocent explanation; and a lack of proper
documentation to sit behind (and explain or justify) the various payments. Mr

Howe suggestéd that, although each of the three claims can be considered

6Connected Entiti

the KK Group, out

independently of the otheré, t h e

cr os s oferdlisatiom and thec r 0 s S

common features of all three of them provides a further powerful evidential
demonstration that the defendants are indeedv ol ved i n all three

19. Lastly and by way of completeness, | should add, before coming on to deal with

the defences which have been raised,

a ¢l aim which was

that previously Peak Aksenger advanced
referred thsclans 6t he As

entailed the allegation that the Defendants caused Peak Aksenger to purchase
AstanaContract and its subsidiaries for some US$ 39.3 million more than they
were worth; this was said to be a preparatory step to the Astana 2 aspect. HHJ
Mackie QC ecided that there was no good arguable case in relation to the

Astana 1 claim ([2013] EWHC 3618),

and it was discontinued in April 2016.

As aresult, Peak Aksenger is no longer a claimant in these proceedings.
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An outline of the defences raised

20.  Mr Zhunus served his Defence on 27 January 2014. In summary, he asserted
that his role in the KK Group was essentially a -He@ecutive and not a
managerial one, that he was not responsible for the relevant transactions, that
he at all times acted hones#ligd in what he believed to be the best interests of
the KK Group, and that he did not receive any illicit payments. Mr Arip and Ms
Dikhanbayeva served a joint Defence on 6 February 201Summary, they
largely admitted that they were involved in the idens to enter into the
relevant transactions but asserted that those were commercial decisions taken in
what was perceived to be the best interests of the KK Group at the time and not
in furtherance of any fraudulent scheme. They denied that there wasiad
or that they personally benefited from the transactions.

21. This denial was maintained before me at tr&pecifically, Mr Arip and Ms
Dikhanbayevgpoi nt ed to the fact that the Clain
alleged PEAK Claim is thatll sums @id to ArkaStroy (less only those sums
which can be shown to have been returned to the KK Group) were
misappropriated by the Defendants, the contention, therefore, being that a total
of US$ 109.1 million is due. MiTwigger highlighted, however, that the
Claimants do not allege how US$ 49.1 million of this total sum is supposed to
have been misappropriated by the Defendants. The submission is made that it
can be demonstrated that ArB&oy paid monies to a wide variety of entities
in respect of whom theis no pleaded case of any connection with Mr Arip and
Ms Dikhanbayeva. Accordingly, Mirwiggersuggested, there is simply no case
to answer in respect of this US$ 49.1 million. As to the balddc&yrip and
Ms Dikhanbayevaointed out that US$ 37 milliowas paid to eleven entities
whi c h, on the Claimantsd case, wer e conn
US$ 23 million was paid to five other entities also alleged tblbee | at ed t o or
associated with the FAstesthe USth3d miie cond Def e
Mr Arip and Ms Dikhanbayevguestion how the Court is in any position to
make findings about net figures, many of which result from a large number of
debits and credits between Arkaroy and the various entities. Miwiggeralso
highlighted how, in riation to many of the payments made by Afdaoy to
the eleven entities alleged to have been connected to the Defendants, it has been
possible to see what the entity has then done with the money and in many cases
it can be seen that the money was used fiegitimate purpose. In relation to
the US$ 23 million paid to the other five entities, Mrigger submitted that
there is no evidence that these entities have any connection with Mr Arip and
Ms Dikhanbayeva whatsoever. It is equally unclear, TMtigger suggested,
how the Claimants say (if they say) that the relevant monies paid for the land
plots which are the subject of the Land Plots Claim found their way to Mr Arip
and Ms Dikhanbayeva in circumstances where it is possible to identify the
entities to vhich CBC and Bolzhal (the companies from whom KK JSC
purchased the land plots) paid the money received.

22.  Similarly, Mr Twigger contended, the Astana 2 Claim is without merit given
that Mr Arip and Ms Dikhanbayeva (and Mr Zhunus) were not directors of
Astare-Contract or Paragon at the relevant time and did not cause either of these
companies to enter into the relevant contracts. Furthermore, he suggested, there
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23.

is no evidence that the contractors to whom Astaoatract made payments

had any connection witthe Defendants, nor that any of the payments found

their way to Mr Arip or Ms Dikhanbayeva. Moreover, Mrviggeremphasised,

whereasMr Ari pods and &gquantkihtambayevaying e
conclusion was that substantial work was carried out at thensAstana, the

Cl ai mantsd equivalent expert had been i ns
all. Mr Twiggersubmitted that, in such circumstances, the caséteatt c h wor k s

as were done wer e mi nisnotaenabland only prepar

A further defewe, that of timebar, has also been raised My Arip and Ms
DikhanbayevaThis involves the contention that the claims brought by the
Claimants are all timbarred under the law of Kazakhstan, which has athree

year limitation period. Specificallyiir Arip and Ms Dikhanbayevallege that

the claims are timbarred on the basis that the Claimants were aware or ought

to have become aware of the material facts more than three years before this

action was commenceMr Ar i po0s and &MysesitioDistkahMrn bayev a
Wer ner has pretended that he had insuffi
claims until the discovery of the Arkatroy 1C database in 2013 and that the

true position is that Mr Werner knew about all of the necessary elements of the

claims at a mucbarlier stageMr Arip and Ms Dikhanbayewveely, in particular,
uponthereport produced in December 2009 by PwC Russia, contending that,
combined with other information available to Mr Werner, this would have

enabled the Claimants to launch the Claimgimearlier than they did and well

before the expiry of the applicable thrgear timebar. Mr Arip and Ms
Dikhanbayevasuggest that the reason why the Claimants did not pursue the
allegations which they now make was because they were concerned about the

impact this would have on their attempts to restructure the KK Group.

Procedural history

24,

25.

| have mentioned previously that this case has been hard fought. Consistent with
this, there has been a considerable amount of interlocutory skirmishing in this
case, bth at first instance and before the Court of Appeal. It is necessary to set
out a brief summary of some of the procedural events in these proceedings to
date because | refer to these events later in this judgment.

Things started on 2 August 2013, when HHJ Mackie QC granted a worldwide

freezing injunction in the sum of £100 million in favour of the Claimants against

Mr Zhunus and Mr Arip and in support of t
them. On the same day, tBéaim Form was issued and permission was given

to serve Mr Arip and Ms Dikhanbayeva out of the jurisdiction. On 13 August

2013, Particulars of Claim were servéthe following month, o 2 September

2013, Mr Arip applied to set aside the injunction on gineunds of material

nondisclosure and no good arguable case on the merits in two respects, first

because the claims of all the Claimants except KK Plc werelianed, second

because one particular fraud claim known
mer it and third, because the First Cl ain
reflective of that suffered by the other Claimants. Those applications were heard

over three days following which HHJ Mackie QC delivered a lengthy reserved

judgment. He held thathé Claimants (other than KK Rldor which the

application of the reflective loss principle prevented its case from being a good
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arguable onehad a good arguable caséhich was not prevented from being

so due tdimitation (i.e. that they were not tirdearred) but that there was no

good arguable case to support the Astana 1 Claim. He also held that there was
no material notdisclosure or, if there was any at all, it was not such as to lead

to a discharge of the Injunction. He therefore continued theatipmin the
reduced sum of £72 million (i.e. excluding the sums claimed in Astana 1). Both
sides appealed and in a judgment given by the Court of Appeal on 2 April 2014,
Mr Ari pbds appeal-apmeal don ieflective losspveere batho s s
dismissed.

26.  Subsequently, all three of the Defendants sought summary dismissal of the
claims under Part 24 on the basis that there was no real prospect of the Claimants
avoiding being timéarred under Kazakh law. In the alternative, they sought
the discharge of thimjunction on the basis that there is no good arguable case
that the Claims are not tirtearred and/or because of deliberate and material
non-disclosure. They relied on a number of documents disclosed to them by SP
Angel in support of these applicationsheke applications were dismissed by
HHJ Waksman Q@®r the reasons set out in a judgment dated 27 October 2015.
A few months after this, the Claimants settled their claim against Mr Zhunus in
February 2016 with the consequence that the claim against bibeba stayed.

The remaining Defendants subsequently issued a Contribution Notice against
Mr Zhunus. Mr Arip also applied for a worldwide freezing injunction against
Mr Zhunus. Leggatt J refused to give permission to bring a claim for
contribution, and ats refused to grant a freezing injunction. However, his
decision was overturned by the Court of Appeal, which granted permission to
file and serve a contribution notice ([2016] EWCA Civ 1036). Subsequently,
on 17 February 2017, | directed that for all psgs connected with the
Contribution Notice, Mr Zhunus would be bound by all findings made by the
Court based on the evidence heard at the trial. Mr Zhunus was not represented
at trial, nor did he participate in the trial any other way.

Factual withesses

27. It is appropriate at this stage to give my impressions regarding the factual
witnesses who gave evidence before me. There were many such witnesses:
seven on behalf of the Claimants, and no fewer than eleven on behalf of the
Defendants, including Mr Arip @ahMs Dikhanbayeva themselves. This was in
addition to the expert evidence which was given by a further ten witnesses.
Counsel for both the Claimants aklil Arip and Ms Dikhanbayevaach made
criticisms of certain witnesses, Mfowe for the Claimants labefig Mr Arip
and Ms Dikhanbayeva and each of the factual witnesses whom they aalled
Awhol | y uandr(with theasimgleeerception of a Mr Kosarev, who was
very elderly)i d e mo n s t r a b. MyHowlesubrittea, guietblantly, that
Mr Arip and MsDikhanbayeva simply lied in the evidence which they gave in
order to cover up the frauds of which they were accused. For his part, Mr
Twigger for Mr Arip and Ms Dikhanbayevaccused Mr Tomas Werner, the
Cl ai mantso6 principal wehindhteesGlaimanty df t he dr i
fabricating evidence, specifically in relation to the extent to which he knew
about the Defendantsd activities at gi ver
submissions in some considerable detail, particularly the criticisms Wwaigh
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been levelled at Mr Werner, Mr Arip and Ms Dikhanbayeva in view of the

i mportance of each of these peopl eds
proceedings. This section is, for that reason, somewhat longer than might
normally be the case.

A

TheClamart s f act ual witnesses

28. I start with the Claimantsdé witnesses.

these were: Hugh McGregor, Tomas Werner, Viktoriya Gorobtsova, Yevgeniy
Kuzmenko, Karim Khashimov, Berik Nagashibaev and Ilkham Gafurov (who

gave his evidnce via video link). | start with Mr Werner rather than Mr
McGregor but shall otherwise deal with the witnesses in this order. Before
comingontoconsidéMr Ar i p0s and GMisesBes, kshalthdnay e v a
consider MiTwiggerd s s u b mi s s g certag withesses \eho weremot

called by the Claimants.

Mr Tomas Werner

29. As | have previously explained, Mr Werner has, since late 2009, been a
shareholder in, and CEO of, KK Plc and also CEO of KK JSCTWgger,
quite accurately, described him as the driving force behind these proceedings.
He, correctly, al so characterised Mr
importance to the issues regarding limitation since his evidence before me
addressed primarily higlationship with the Defendants (in particular, Mr Arip)
and the discovery of the (alleged) frauds (albeit in addition to what might be

r

We r

described as the architecture of t he PEAK

evidence principally went to the issue ahiiation.

30. Mr Werner stands most to benefit from the present claims succeeding since, not
only does he currently own around 30% of the shares in KK Plc, but he also
stands to receive 5% of the net proceeds of this litigation under certain success
fee arragements which he (together with Mr McGregor and Ms Gorobtsova)
have entered into. Even on a conservative estimate and taking the calculations
setoutinMiHowed s wr i tten closing submissions
case to amount to something in tlegion of US$ 3.5 million. MTwigge s
submission is that, given this incentivisation, the evidence which Mr Werner
gave should be treated with some circumspection. | agree withivyger
about this. It does not follow, however, that Mr Werner shoutbsearily be
regarded as somebody who would be prepared to give evidence which he knew
to be false. On the contrary, in circumstances where Mr Werner, Mr McGregor
and Ms Gorobtsova would inevitably have found themselves giving evidence in
any event, givetheir continuing roles within the KK Group, it would hardly be
right to view the only reason why they gave evidence at trial as being their hope
that they will be paid the success fees to which victory would entitle them.

31. Mr Twiggerwent on to suggest théhe fact that, as he put it, Mr Werner was
incentivised by the success fee agreement into which he has entered ought to
lead the Court to conclude that he is willing to do whatever it takes to help the
Claimants succeed in these proceedings, includirgjMiyg evidence which is
unreliable at best. Again, | cannot accept that this necessarily follows, however.

Mr Wer ner idorgihe tightdhing hiag i s moti vati on
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(through the Claimants) this eaboati m, and
this: | reject the suggestion that Mr Werner was willing to mislead the Court
because he stood to benefit from the success fee. It seems to me that, ultimately,
| must make an assessment of the evidence given by Mr Werner (and by Mr
McGregor and M$sorobtsova) which takes into account a range of matters not
limited to the fact that a success fee is potentially payable.

32. In short, when evaluating the evidence given by Mr Werner (and every other
witness, including the witnesses called My Arip and Ms Dikhanbayevp |
must have regard to the contemporary documents and to what were described
by Robert Goff L] (as hethenwas)ime 0 Ocefabh9&B5psi1 oLl oydods
lasit he over al inthefollowing gassage df hisgusiginent at page
ST

ASpeaking from my own experience, I have

when considering the credibility of witnesses, always to test their veracity by
reference to the objective facts proved independently of their testimony, in
particular by refeence to the documents in the case, and also to pay particular
regard to their motives and to the overall probabilities. It is frequently very
difficult to tell whether a witness is telling the truth or not; and where there is
a conflict of evidence suctsdhere was in the present case, reference to the

objective facts and document s, to the
probabilities, can be of very great assistance to a Judge in ascertaining the
truth. o

Subsequently, Lord Goff (as he had by thesome) endorsed this approach in
Grace Shipping v. Sharp & Cf 1 9 8 7 ] 1 Ll oydds Law Rep.
6:

AAnd it is not to be forgotten that, in
the task of assessing the evidence of witnesses about telegmweesations

which had taken place over five years before. In such a case, memories may

very well be unreliable; and it is of crucial importance for the Judge to have

regard to the contemporary documents and

Lord Goff went o to remark that:

AThat observation is, in their Lordshi
where the evidence of the witnesses is likely to be unreliable; and it is to be
remembered that in commercial cases, such as the present, there is usually a

sulst anti al body of contemporary document al

Il n evaluating Mr Werner6s evidence (and,
other witnesses, includindr  Ar i p06s and GMsnesBes)kilisasn b ay ev a
the approach which I have adopted.

33. ltisright, however, also to have regard to other matters, not only matters which
bear on the question of motivation such as (at least potentially) the success fee
issue. First, MiTwiggersubmitted that Werner became a shareholder of KK Plc
knowing that it was irsevere financial difficulty but thinking that it would

somehow Oturn to golddé and (Twiggéer he woul
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34.

35.

suggested that Mr Werner went to considerable lengths to cling on to that dream,
including paying sums which the KK Group coulidaifford in order to buy out

SP Angel for US$ 750,000 and subsequently Mr Khabbaz, for around US$ 8
million. The realisation, MiTwigger suggested, that the dream would never
come true has left Mr Werner with a sense of considerable resentment towards
Mr Arip. | consider that there is some force in this suggestion.

Secondly, MrTwigger highlighted the manner in which evidence came to be

given. It was Mr Twigge s submi ssion t hat Mr Wer ne
untrustworthiness and evasiveness, specifically, s@Wgger suggested, in

often laughing or smiling when answering questions about serious matters to

which he failed to give convincing answers, and in adopting an argumentative

approach when being asked reasonable questions during the course -of cross
examindion. | am not persuaded by Mwigge® s cr i ti ci sm in these
There is, of course, a danger in placing too much reliance on, for example,

demeanour since different people react differently to the task of giving evidence

in court. It was certainlylear to me that Mr Werner was very much alive to the

need to ensure that the evidence which he
on limitation and that he understood the importance of his own evidence in this

regard. He was, at times, indeed, seemimglyctant to give straightforward

answers to questions put to him. As a result, at times he appeared somewhat

cagey and there were certainly inconsistencies between what he was prepared

to admit that he knew at particular times and what the documentaignee

suggested that he knew. Some of these contradictions may be ascribed to
misremembering caused by the natural passage of time since it is obviously not

always easy to recall after the event what was known at a particular point in the

past. Another pssibility, however, is that Mr Werner set out to mislead the

Court. Although | am not persuaded that this is what he set out to do, | am
nonetheless clear that, because of the importance of this case for Mr Werner and

perhaps because also of a desire toicheriticism concerning his previous

actions, Mr Werner was determined in his evidence to say nothing which might

be used as indicating that he knew more than he was at trial prepared to admit.

This is not quite the same thing as setting out to give peaevhich was

untruthful, although I recognise that adopting such an approach was not what a
witness in Mr Werner6s position ought t C
Twiggeb s suggestion thattempt hteo paudal vage aso!
his ambition s, Mr Werner sought to fabricate evidence which he gave before

the Courti at least when he came to give evidence at trial. | am very clear

nonetheless that it is important that | should not accept what Mr Werner had to

say in evidence without adoptingresiderable care to evaluate its reliability by

reference to the contemporaneous documents or inherent probability.

Mr Twiggerrelied on several examples of what he suggested amounted to Mr

Werner engaging in fabrication at the i@l stage, specifichl when seeking

injunctive relief at the outset of these proceedings. He pointed out, for example,

that Mr Wernerés first affidavit- containe
Stroy 1C database came to be discovered. Specifically, Mr Werner claimed in

paragraph 63 of this affidavit that he had approached somebody, whom he
described as 0X06 but which was a referenc
or early March 2013, and that after he had given assurances to X/Mr Kuzmenko
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36.

about his future, X/Mr Kuzmenkkool d him t hat Mr Werner oug|

(a reference to Mr Khasanov). During cr@és@mination, Mr Werner conceded
that he himself had had no such conversation with Mr Kuzmenko at all and that
it was Ms Gorobtsova who had had the conversation andhatiaqyiven the
relevant assurances to Mr Kuzmenko. His explanation was that he wanted to
protect Ms Gorobtsova and so did not wish to identify her as the person who
had had the conversation which he described in paragraph 63. Although Mr
Twiggerwas understndably critical of this as an excuse, not least because it
would have been open to Mr Werner to have protected btslBstova by
describing her with another letter (almost certainly as Z), | am not persuaded
that this is, in and of itself, a reason to cloe that Mr Werner is a witness in
whom the Court can have no confidence. It is unlikely that it will ever be
justifiable to give evidence, whether orally or in a witness statement or affidavit,
which is knowingly misleading. In my view, there was ndification in the
present context, but I nonet hel ess
genuine. In short, whilst | agree with Nlwiggerthat this incident should make

me cautious in accepting everything which Mr Werner had to say at face value,
it would be a mistake to treat Mr Werner as a withess who is inherently
unreliable.

| am not swayed from this view by the second 1C database example relied upon
by Mr Twigger. This concerns the next two
affidavit, paragraphs 64nd 65, in which Mr Werner described, after the

accep

par ag

exchange with Mr Kuzmenko (as is now kno

rather than Mr Wernero6s) <calling Mr
that he knew that he had beenragerating with the former shetrolders and
giving him an ultimatum to take sides with the KK Group or leave (paragraph
64), and how subsequently, on 4 March 2013, Mr Khasanov prokiider
Werner) with copies of relevant 1C databases (paragraph 65)widgerd s
position was that ik is evidence which can be shown to be wrong in a number
of respects. First, Mfwiggermade t he point that Mr
trial was inconsistent with Mr Werner -@pting Mr Khasanov as he stated in
paragraph 64 of his first affidavit since, thve contrary, it was Mr Kuzmenko
who had first approached Mr Khasanov to assist in looking for the-Biragy

1C database, which he managed to find in just a few minutes. Secondly, as Mr
Twigger pointed out, both Mr Kuzmenko and Mr Khasanov confirmed in
evidence that, by the time that the relevant meeting between Mr Werner and Mr
Khasanov took place, at the Esentai Tower on 18 March 2013, Mr Khasanov
had already found and provided the Aoy 1C database to Mr Werner.
Thirdly, when asked about paragrapb by Mr Twigger, Mr Werner gave
evidence that he himself did not receive the 1C databases, suggesting that when
he used the word | 10 his written evidence he should not be taken as meaning
him as opposed to the KK Group. Miwigger submitted that thisagain
demonstrated a willingness on the part of Mr Werner to give evidence which he
knew to be untrue, specifically in this instance evidence which, deployed in
support of an injunction application, would give the impression that he had
needed to exert pgeure on KK Group employees before they wouldperate

in searching for the Ark&troy 1C database, so suggesting that it was not
readily discoverable. | agree with Miwigger that, in the circumstances, a
cautious approach needs to be adopted to thierse which Mr Werner gave.
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37.  This brings me on, however, to another submission which was made by Mr
Twigger concerning Mr Werner specifically and the Claimants (and their
witnesses) more generally. ltwas Mrigge® s s ubmi ssi on that Mr 'V
not been candid with the Court about the existence of documents created or
received by him which are (or may have been) relevamMto Ar i p6s and Ms
Dikhanbayevés limitation defence. MiTwiggerreferred, in particular, ithis
context to Mr Wernerds authorising of th
since these proceedings were commenced.Wiggeralso observed that many
of the documents relevant to limitation which were before the Court at trial had
not been disclosetly the Claimants but by Phoenicia and SP Angel. He
suggested, indeed, that, had the Court been reliant on Mr Werner and the
Claimants for documents, the true position on limitation would, as he put it,
Ahave remained .buried to this dayo

38. Thereisin my view, little meritin MrTwigget s cr i ti ci sms in this
are, indeed, as | shall come on to explain, criticisms which might be regarded
as somewhat rich in circumstances where it seems to me that there is very
considerable force in Mowed s  @ahian ¢hat the disclosure process in this
case has beemu n ¢ 0o mmoanil ¢.dtdsdwtréking thatMr  Ar i pés and Ms
Dikhanbayevés standard disclosure consisted of only 5,434 documeats
figure which came down to under 3,000 once it was appreciatad tha
individually-scanned pages of a single larger document were being treated as
individual documents. This compares to the 44,000 documents which have been
disclosed by the Claimants after a review of approaching 300,000 documents.
It is striking also thanheither Mr Arip nor Ms Dikhanbayeva disclosed any
emails from or to themselves as part of the standard disclosure process. The
Claimants obtained emails involving them not from Mr Arip and Ms
Dikhanbayeva but from Mr Zhunus after they had reached thdemsent with
him. Nor, MrHowepointed out, did either Mr Arip or Ms Dikhanbayeva search
a single desktop computer, laptop, hard drive, tablet or mobile phone as part of
standard disclosure. This was only done when the Claimants made an
application requing such searches to be undertaken and, even then, only a
fairly modest (some 750) number of additional documents came to be disclosed.
Furthermore, and directly relevant to the criticism concerning deletion of emails
by the Claimants, MHowe pointed outh at Mr Ari p6s own sol i ci
Gottieb LLP (6Cleary Gottliebod) , fAlhaarvgee ref er
number s adamatmapparendy of routine.

39. Mr Twigger made the submission, specifically in relation to Mowed s
A uncommogidé ¢suonisson, thatir Arip and Ms Dikhanbayeveaan
only disclose what is within their control. He elaborated on this submission by
pointing out that Cleary Gottlieb reviewt
accounts and Ms Di k h atmrotlze yetevanst dase ramgaa i | acco
that had not been previously reviewed. There was no deliberate concealment,
Mr Twiggerexplained, highlighting how Mr Arip explained at trial that, during
the disclosure process, he provided Cleary Gottlieb with the acceds ttehis
email account so that they could review the contents, and that he identified in
detail all of the electronic devices that were in his control or had been at any
material time and gave all electronic devices still in his control to Cleary
Gottlieb to be searched (including old mobile phones which he had given to
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family members after he had purchased newer models). As to deletion of emails
by Mr Arip, Mr Twigger made the point that this took place before
commencement of these proceedings and ftet, and that the deletion was,
indeed, routine because it entailed Mr Arip merely deleting emails from his

6arip.co. u

kéd account when the | i mit on th

40.  Whilst | take on board these various points, it is nonetheless diff@wiew

too favour

ably the position concerning t

significant disparity between the amount of disclosure given by the Claimants,
on the one hand, amdr Arip and Ms Dikhanbayevan the otherMr Twigger

is, no doubt, rigt thatMr Arip and Ms Dikhanbayevean only give disclosure

of documents which are in their control. What is surprising is that there are so
few such documents. Returning, however, to the disclosure which was given by
the Claimants, MiTwigger made the pot, not unreasonably, that there was a
delay between the Claimants obtaining injunctive relief in late July 2013, in fact
from the time when litigation must have been in contemplation which must have
been several months before the injunction was obtaiaed, a formal
instruction being given within the KK Group to preserve electronic documents.
That instruction was, somewhat surprisingly, not given until June 2015, which
was two months after Allen & Overy LLP (
Zaiwalla & Co( 6 Zai wal | ad6) . Pl ainly, this is ref(
which should have happened. The fact, however, is that this particular error was
made not by Mr Werner or, for that matter, Mr McGregor (and the KK Group)
but by the solicitors formerly insteted by the Claimants. Specifically, although

it was suggested to Mr McGregor in particular, during the course of-cross
examination, that he was at fault as regards the giving of a retention notice, he
was not employed by the KK Group until some nine meottso after Zaiwalla

had been instructed to act. In my view, when he started at the KK Group, Mr
McGregor was entitled to take it that Zaiwalla had given the relevant notice.
Although MrTwiggersuggested that he ought to have checked whether this was
the case, | consider this an unfair criticism. | appreciate that he was the General
Counsel of the KK Group, but to suggest that he should have checked whether
a retention notice had been issued in circumstances where an experienced firm
of solicitors were eting for the KK Group is, in my view, not realistic. As Mr
Twigger reminded me, | asked Mr McGregor during the course of €ross
examination why it took almost 2 years for the relevant notice to be issued. Mr

A

Mc Gr egor O0s

suggest i oanganavken helaraviedinhiser e was

new job at the KK Group. He explained that there had not been qui et day
really and it was something that was eventually considered at the
commencement efjust after Allen & Overy had come on board and we had

changed lawf i r.nve McGregor likened the circumstances in which he

joined the
dealing wi

KK Gr mpaaghutiagdntola baitti@ gs iarke¢ @ he® WWias
t h Fi n aaggeesswd &Profl a rceee mean td sp rande &

by various banks. | can understand whysuth circumstances, he assumed
steps had already been taken before he joined the KK Group and simply gave
no thought to the question of whether a retention notice had been issued.

41. Coming to Mr Werner, his evidence was that, prior to December 2012, he
routinely deleted emails but that he would have kept those which were
important. The significance of December 2012 is that Mr Werner initially
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identified that as the time when litigation was first in contemplation, but in
evidence three days later he explaitieat litigation was in contemplation in
September 2012. Furthermore, Allen & Overy had previously, when dealing
with the question of litigation privilege, identified the relevant date when
litigation had beenn contemplationas having been July 2012. Wfiately it

does not seem to me that much turns on these date differences, however, in

circumstances where it was Mr Wernero6s ev
emails, he confined that deletion to emails which were not important. | accept
that evidencedespite MrTwigge®ds abi Il ity to point to cer

documents whicMr Arip and Ms Dikhanbayevhave been able to obtain from
third parties and which are exchanges to which Mr Werner was a party. A
particular example of this is a document dated April 2012 setting out
workingsonii i mpai r ed ,wliah &i Weanbrlaccepted in evidence
must have been on his computer since, several months later, in December 2012,
he forwarded a version of it to Mr Khabbaz of Phoenicia Capital, a former
shareblder in KK Plc which pursued a derivative action in New York in late
2012. Mr Werner was unable to explain why this document (and the email
forwarding it to Mr Khabbaz on 17 December 2012) had not been disclosed,
having earlier explained (more than ontegt disclosure was not something
with which he had been involved. The documentation concerned (both the email
and its forwarded attachment) had been obtainedMoyArip and Ms
Dikhanbayevdrom Phoenicia Capital rather than from the Claimants. Why that
should be the case is not clear. | am unwilling, however, to conclude that it was
the result of any deliberate decision on the part of the Claimants to suppress
relevant documents relating, in particular, to the limitation issue.

Mr Hugh McGregor

42.  Mr Hugh McGregor is a solicitor who joined the KK Group as its General
Counsel on 7 August 2013. This was after the material events relating to this
claim had occurred, and indeed, was after the proceedings had been issued (but
before the claim was amendi@dnclude the Land Plots Claim). My impression
of Mr McGregor is that he was a generally straightforward witness.

43.  Mr Twiggersubmitted that Mr McGregor was not an untruthful witness but that
his evidence was not impartial. He highlighted, in particutawy what he
described a8 | a r g e ofthis witnesssstatements consisted of commentary
and argument on matters in relation to which he had nehfansti knowledge.

He emphasised also that, whether as a current employee of the KK Group and a
colleague 6Mr Werner or because he and Mr Werner are friends, Mr McGregor

is not somebody who can properly be regarded as independent. In this context,
Mr Twiggerpointed (as he had done in relation to Mr Werner) to the fact that
Mr McGregor stands to benefit fropayment of a not insubstantial success fee

in the event that the claimants are successful in these proceedings. Mr McGregor
was crossexamined about this, specifically as to the circumstances in which the
remuneration committee of KK Plc awarded variowdivilduals, including Mr

Mc Gr egor , a percentage ( X% eitn pMasb cMoeG@rsedgor
this litigation and as to the nature of the arrangements. Mr McGregor explained
that under the arrangements, as they currently stand, he and the othes succes
fee beneficiaries (Mr Werner, Ms Gorobtsova, and Sir Tony Baldry, a former
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44,

chairman of KK PIc) are entitled to differing percentages ofitheet pr oceeds o

of the litigation,Ai n et  p rneanmg sdimsaecovered by the Claimants in
relation to the PEAKmd Land Pl ots Claims after deduc
net costs (costs incurred less costs recovered) and the investment of Harbour,

the litigation funder. Mr McGregor explained (Mwiggersuggested somewhat

cryptically) that there were a numberiff nic a a | kviich dad & e

passed before he and the other success fee beneficiaries would receive any of

the |litigation proceeds, i ncluding a payn
he believed to be subject to a cap of circa US$ 20 million), aymhgras due

under the funding arrangements with Harbour.TMiigger suggested that Mr

McGregor clearly in his evidence wanted to downplay the fact that his 2%

success fee could amount to a sum of several million dollars, if the claims

succeed.

Mr Howeexplained that the amount which Mr McGregor would receive would

be a more modest US$ 1.4 million. On any view, however, it is in Mr

Mc Gregamnds Mr Wernerds and Ms Gorobtsovabs
were to succeed againglr Arip and Ms Dikhanbayevan this action. | have

not | ost sight of this when considering M
view remains that he gave evidence which was not only honest (awiyger

accepted) but which was also, at least in general terms, reliable.

Ms Viktoriya Gorobtsova

45.

46.

Ms Viktoriya Gorobtsova joined KK JSC in May 2012 as an assistant to Mr
Werner. She was just 23 at that time with only a short period of prior work
experience in marketing with KPMG in Kazakhstan. She is now the CEO of the
KK Gr o u p 6gssubsigaeyr Kagazy Recycling LLP. The Claimants say
she played an instrumental part in relation to what they would characterise as
the discovery of the frauds in 2013, and it was clear to me that she did, indeed,
play a key part in the investigations whitook place in late 2012/early
2013. She gave evidence in relation to these investigations, as well as the

circumstances prevailing in the KK Grourg
evidence was that, within a few months of joining the KK Group, by around
August 2012, t thit-ahattigdd g gossipsia | wi A h KK

employees, whose trust she had gained, she learnt that some employees believed

the for mer s Hraudster®o.| dSehres dtios chues sfied t hi s wi f
who had his ownmnoreslegdence.i oBlse baxtplfiai ned ho
November/December 2012, she and Mr Werner decided to instruct a friend of

Ms Gorobtsova, a Mr Gafurov, who worked in the construction business, to

carry out an investigation into the construction works which had bagied

out at the various sitesMr Gafurov produced a report which reached the
conclusion that the former maalargee ment of
scale fraud . Ms Gorobtsova also gave evidence
investigations into Ark&stroy, which led to the discovery of the 1C database

for Arka-Stroy. Under crosexamination, Ms Gorobtsova gave straightforward

and candid evidence, and my overall impression of her was that she is clearly

an intelligent and highly capable person. | fddrer an impressive witness.

Mr Twigger, however, questioned her partiality. He drew attention, in
particular, to the fact that she is in a personal relationship with Mr Werner,
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something which Mr Werner only revealed in his most recent statement. This,
combined with the fact that (like Mr Werner and Mr McGregor) Ms Gorobtsova
stands personally to gain in the event that the claims succeed, through the 2%
success fee which has been awarded to heWigger submitted, calls into
guestion her reliability ag witness. In this context, Miwiggerdrew attention

to the fact that Ms Gorobtsova has only recently been awarded this success fee
by Mr Werner exercising a discretion to make such awards vested in him by the
KK Group, suggesting that it cannot be anciilence that award of it came only
shortly before Ms Gorobtsova served a supplemental witness statement for the
purposes of trial, having initially not served a trial statement. Although, as with
Mr Werner and Mr McGregor, it is appropriate that | shdugar in mind that

Ms Gorobtsova stands to benefit, not insubstantially, from the Claimants
meeting with success in these proceedings, and so to approach her evidence on
the basis that it is not wholly impatrtial, | am not persuaded that | should proceed
onthe basis that what Ms Gorobtsova had to say is, for this reason, questionable.
Nor do | consider that her relationship with Mr Werner makes her necessarily
an unreliable witness. | agree that | sho
without questionl do not, however, start from the premise that she was an
unreliable witness. In fact, the evidence which she gave is, to some extent,
supportive of th® e f e n gasition is that she explained how it was possible

to gather information about the fraudteged by the Claimants with relative
ease.

Mr Yevgeniy Kuzmenko

47.  Mr Kuzmenko has been employed by the KK Group in the IT department since
2005 and has been the Senior IT Manager in the KK Group since September
2009. He gave evidence to the effect thapaasof his duties between 2005 and
2009, he was asked to provide IT support to a number of companies (including
Arka-Stroy) which he understood at that time to be part of the KK Group. He
also described the instructions which he received from Ms Diklyambaand
persons connected with the Defendants to
systems prior to their departure, and gave evidence relating to his involvement
in the investigations undertaken by Ms Gorobtsova in 2013, and his part in the
discovery of te 1C databases.

48. Mr Howe submitted that Mr Kuzmenko gave evidence which was reliable,
consistent with the documents and inherently plausibleTWgger, perhaps
unsurprisingly, adopted a different stance. He submitted that, in certain
importantrespect8r Kuz menkod6s evidence was unreld]
was motivated by financial incentives in the form of a salary increase. Mr
Twiggerpointed, in particular, to certain inaccuracies in his evidence which he
suggestedwer@ i n d i s pAllinallbHoweder, my view of Mr Kuzmenko
was that he was a careful witness who was doing his best to assist the Court. |
certainly did not get the impression that he was intending in his evidence to be
misleading.

49.  Specifically, MrTwiggerpointed to the fact that his withess statement he had
referred to having installed the 1C databases of CBC and Bolzhal in 2006, yet
that cannot have been the case since, as he acknowledged during the course of
crossexamination, this was a timescale which-gated the regisation of
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those companies. As he explained, however, and as is hardly surprising given

that he was giving his evidence over a decade later, ifiwchs f foimetol t f
remember t hesinoedtiwas dat ke dagnd thdsemeerea g o 0
Anor mal orokust i anrede wasoerfeably willing to accept thatl

may be wrong. I may be sl iligseemstgmemi st aken
that this was a sign of an honest withess.TMigger also pointed to the fact

that in his fourth witness statement Mr Kuzmenko stated that Ms Gorobtsova
approached him in February 2013 about looking for the A&tkay 1C database

and that, prior to this, he had no knowledge or suspicion of the fraudulent

adivity which is alleged in the current proceedings, yet during the course of her

evidence Ms Gorobtsova referred to having picked up on gossip within the KK

Group after she started work there in May 2012 to the effect that former
shareholdersi we r e € rr saud idetified Mr Kuzmenko as one of the

people who was saying this. Miwigger submitted that, in the circumstances,

the Court should infer that in his fourth witness statement Mr Kuzmenko was

seeking to support the impression created by the Claarthat the present

claims could not have been advanced prior to the discovery of theSindga

1C database, when actually he harboured suspicions (at a minimum) much

earlier. | am, however, not persuaded by this submission. It is not a point which

was puto Mr Kuzmenko during the course of cramssamination. Furthermore,

reviewing the evidence which Ms Gorobtsova gave, during the course of her
crossexamination, it is perfectly possible that she was mistaken in thinking that

Mr Kuzmenko told her that theormer shareholder8 wer e f r.8hedst er s 0
explained that it was not a casefiof ot s o telling herathat thesavas the
positonibut peopl e that | u s.drde ittisghatslkemmu ni c a't
mentioned Mr Kuzmenko. She, however, went oreferrto others, such as a

Mr Berdibekov, an engineer, ands ome accountant,s from t|
explainingthatii n t he ki tchen when we were havin
just discussing like we usedto have verynice times, expensive cars and

helicopters ad lots of money. But they all knew that money was taken from the

bank so it could not it could have not possibly been nice times, because money

was taken from the banks, so something was obviously happening, in the opinion

of t h o s.&hispvasmpthe enost precise evidence. | can quite see, in the
circumstances, that Ms Gorobtsova may have been mistaken in recalling Mr
Kuzmenko as being one of the people who told her that the former shareholders
Awere fr,audsterso

50. Mr Twiggerwent on to referto M Kuzmenkods account of t
encountered in locating the Ad&roy 1C database. He submitted that Mr

Kuzmenko was wrong to suggest that there was anything like the difficulty

which he described. He contrasted the evidence which was given by Mr

Khasanov on the topic, pointing out that that evidence was supported by certain
screenshots showing the location of particular databases (including the Arka

Stroy 1C database). Mr Kuzmenko, so Mvigger submitted, was, therefore,

wrong to suggest that Mr Hasanov had to scan through lots of databases

individually and open each of them to find out to which company the database

related. The explanation for this, in my view, is that, as Mr Kuzmenko explained

at the outset of his crogxamination, althoughhgas head of t he KK Gr
IT Department, his expertise was not the same as that of Mr Khasamowas

the manager of what he describedias he devel opandfnlikkepart ment
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Mr Kuzmenko)it h e pr o.¢Mr Kkuzmerko went on to acknowledge, in
frank terms, that, whilst he could himself have located the Akay 1C

databasefi i t woul d have t ak.dfMr Kknemenkaivead mor e ti

somewhat insistent in response to Miwigge® s questi ons on
accessibility, | am clear that it was nothase he was trying to be obstructive.

On the contrary, my impression was that he was doing his best to describe the
technical position from his perspective. | reject the suggestion, or implication,
that he was endeavouring to make the process undertgkbtr Khasanov
sound more complicated than it was. Had that been his objective in giving his

evidence, then, he would not have acknowledged as readily as he did that, once

asked to look for the Ark&troy 1C database, Mr Khasanoviliml ound it
g u i c. kdmyinono doubt, in the circumstances, that the suggestion made by
Mr Twiggert hat Mr Kuzmenkob6s evidence on
render all parts of his evidence, which are not supported by contemporaneous
documents, unreliable is unresaic and should not be accepted.

Mr Karim Khashimov and Mr Berik Nagashibaev

51.

52.

Mr Khashimov and Mr Nagashibaev are security guards within the Security
Department of the KK Group, who gave evidence relevant to the Land Plots
Claim. Their evidence was that theisited and spoke to a number of the
farmers who sold the relevant land plots, and that the farmers, who apparently
continued to live in modest circumstances, told them that they had received
significantly lower sums than those stated in the various asadepurchase
contracts which were entered into regarding the land plots. Mr Khashimov gave
the principal written witness statement, with Mr Nagashibaev providing a short
witness statement confirming he agreed with the witness statement of Mr
Khashimov. Fo this reason, Mr Khashimov gave evidence first, for some 40
minutes, following which Mr Nagashibaev gave evidence but to a much lesser
extent, in that he was simply asked to confirm his agreement with Mr
Khashi movds or al eVvi deone @ tw coimmeathiof h e
his own.

Mr Twigger submitted in opening that the evidence of the farmers (given via

t he

very

t his

did),

Mr Khashimov and Mr Nagashibaev) waBent i r el yancthear sayo

Aii mp | a,renarkirlg endhe absence of transparency as to what the farmers
were aatally asked or whether they were, in fact, people who sold the land
which they claimed once to have owned. Mrigger described the security
guardsas havind st uc k t o.He lwasiright aoatithis pnd dght also

to remind me that, when Mr Nagasha e v 0 sexaminatos proved to be
somewhat curtailed, he launched into a speech in which he insisted that he

respected older people aidc oul d not have.Afhoueit anything

was not entirely clear what was meant by this, | took it that vithat
Nagashibaev was trying to say was that neither he nor Mr Khashimov was in a
position to question what they were being told by the farmers. This was a
curious point, however, to have made and leads me to suspect that Mr
Nagashibaev was, perhaps, rathegrstating the position. | tend to agree with

Mr Twigger, therefore, that there is something of a questiark over the way

in which the elderly farmers would have perceived being asked to sign a
statement presented to them by two physically intimidegeurity guards. |
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agree also that it was not altogether sat
evidence should have been left to two security guards who had no experience,

still less any relevant qualification, to gather evidence for use in court

proceedings. | consider that Nlwiggerwas right to observe that such evidence

ought to have been obtained by the CI ai me
ways. Although, in the circumstances, especially sinc&wWggerdid not seek

to impugn the honestgf Mr Khashimov and Mr Nagashibaev, | decline the

invitation to place no weight on their evidence, | consider it right nonetheless to

approach the evidence with some circumspection.

Mr llkham Gafurov

53.

The | ast of the CIl ai mantos e gave ¢videnes es was
in relation to his involvement in valuing the construction work connected with

the PEAK and Astana 2 Claims. Mr Gafurov is a Kazakhstan national who
studied i n Engl and before joining hi s f
Kazakhstan ir2010. As | have mentioned, he produced a report in early 2013

concluding that the work done on the construction sites in issue in these
proceedings were worth far less than the amount paid by the KK Group, and

that the former management of the KK Groug ha e x e @ latge stalen

fraudb. He gave evidence in which he explain
in order to produce this report. | found him to be an impressive and patently

honest witness, who provided careful and considered evidence. Although Mr

Twigger sought to highlight the fact that at the time when he carried out the

work about which he gave evidence he was a recent graduate in his early 20s

who lacked substantial experience in the construction profession, he nonetheless

relied onthe factm Gaf ur ovos evidence fiwasettthyat wh
obvi,oms®support of the DMeGatunwlaoould 8 case t
(and should) have been done much earlier than it was.

The absentees

54.

Mr Twigger made a number of submissions concerning the fact that certain
witnesses were not called by the Claimants. His central submission focused on
the absence of any evidence from a witness who was there at the time that the
alleged frauds were committed by tBefendants, the sole exception in this
regard being Mr Kuzmenko, who (as somebody involved with IT) would have
had very limited relevant knowledge about the matters relating to the alleged
frauds. MrTwigger highlighted how the KK Group had around a thagsa
employees in 2007/2008. These included Mr Tulegenov (a director of KK JSC
and FEAK who was closely involved with the PEAK and Astana construction
projects as well as the acquisition of the Land Plots), Ms Kogutyuk (a senior
manager and subsequently t8&0 of KK JSC who was responsible for
creating many of the documents at issue and who remained employed well into
Mr Wernero6s tenure at the KK Group), Ms
Finance Department who assisted Mr Werner and Mr Gafurov with their
investigations), Ms Zhambuzova (a key member of the Legal Department) and
Ms Zhondelbaeva (who had acted as an accountant for both the Claimants and
Arka-Stroy). MrTwiggerpointed to others also who were outside the KK Group
and fully involved in relevangévents, such as Mr Mackay, Mr Facey and Mr
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55.

56.

Fraser of SP Angel, Mr Ferguson of the auditors, BDO, Mr McAllister of PwC
and Mr Khabbaz.

There is no reason to think, Mwiggersubmitted, that these individuals could

not have given evidence if approachedh®/Claimants. In these circumstances,

it was his submission that the Court should draw adverse inferences from the
fact that withesses such as these were not called by the Claimariwiddger

relied, for these purposes, on the welbwn decision of ta Court of Appeal in
Wisniewski v Central Manchester Health Authorify998] PIQR 323 at 340
where Brooke LJ identified the relevant principles as being the following:

A( 1) I n certain <circumstances a court
inferences fromhte absence or silence of a withess who might be expected
to have material evidence to give on an issue in an action.

(2) If a court is willing to draw such inferencebtey may go to strengthen
the evidence adduced on that issue by the other party weaken the
evidence, if any, adduced by the party who might reasonably have been
expected to call the witness.

(3) There must, however, have been some evidence, however weak, adduced
by the former on the matter in question before the court is entitled to draw
the desired inference: in other words, there must be a case to answer on
that issue.

4) Ifthermson for the witnessO0s absence or
no such adverse inference may be drawn. If, on the other hand, there is
some credible explanation given, even if it is not wholly satisfactory, the
potentially detrimental effect of his/h&ibsence or silence may be reduced
or nullified. o

As to the KK Group absentees, Mwiggermade the point that Mr Tulegenov

has previously coperated with the Claimants; indeed, that he has previously
signed a witness statement. Wiwvigger observed thatiad he attended to give
evidence, he could have been cregamined about his knowledge of the three
principal allegations, including, for example, his role in relation to /Akay

and the relationship between Ariaroy and the KK Group, his involvement

the PEAK and Astana 2 construction projects and his oversight and involvement
in the land plots transactions. The submission was made that, in such
circumstances, it is appropriate to infer that Mr Tulegenov would not have
supported the case now advaddiy the Claimants. MFfwigger submitted,
similarly, that other witnesses, such as Ms Yelgeldieva who was not only
employed in various finance roles within the KK Group from 2003 until 2014
but also assisted the Claimants in preparing the Lawsuit Nartatiwhich |

shall later refeand Mr Gafurov in preparing his report, could have attended to
give supportive evidence. The same, Mrigger suggested, applies to Ms
Kogutyuk, who between 2003 and 2013 was employed first as a lawyer and later
asthe CEOoKK JSC and was responsible for
complaint about the former shareholders to the Financial Police in March 2011.
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57.

58.

There are, however, certain difficulties with these submissions. The Claimants
in this case are alleging fraud whichsad to have been committed in the most
complex of fashions. This is not, therefore, a straightforward case in which it
can safely be said that a particular witness ought obviously to have been called
at trial. The position is more involved than that. &gards Mr Tulegenov in
particular, as MiTwiggerf ai r 1y acknowl edged, the
Tulegenov himself being at the heart of the alleged frauds. The same obviously
applies also to Mr Zhunus, another person whonTiigger submitted ought

to have been called as a witness, particularly given that, under the settlement
agreement reached between Mr Zhunus and the Claimants, Mr Zhunus was
contractually obliged to give truthful evidence if the Claimants required it. As |
myself pointed out durinthe course of opening submissions, however, it is not
open to a party to call a witness to give evidence which that party will say is not
only wrong but deliberately so. In this respect, the following passage in the
judgment of Mustill LI (as he thenwas) The OFi | i 1991p2 Leg

LIl oyddés Rep. 337 at page 361 expl ains

~

Ailn one category are the situations
giving mistaken albeit honest evidence and where he seeks to establish this
either by callhg direct evidence to contradict what his witness has said or by
arguing that, when the evidence is regarded as a whole, a mistake is to be
inferred. We believe that this is a common occurrence in civil litigation and
unobjectionable in principle, providetiat care is taken to avoid surprise and
hence injustice. We adopt the reasoning of the British Columbia Court of Appeal
in Cariboo v Carson Truck Lines 32 D.L.R. (2d) 36 (1961), and in the English
cases there cited.

From this must be distinguished thauations where a party wishes to assert
that the evidence given in chief by a witness whom he has called is not only
wrong, but is wrong on purpose. The most obviousintstis one where the
witness has turned coat and has deliberately failed to come ppof. Here

the position seems clear. The party cannot ceasmine his own witness by
reference to his proof of evidence or other previous statement unless and until
the court has ruled that he is hostile. Nor may he call evidence to establish the
gereral bad character of his witness. (See Ewer v Ambrose (1825) 3 B. & C.
246; The Criminal Procedure Ac865,s.3, applied by the Civil Evidence Act
1968) 0

In the present case, therefore, for the Claimants to have called Mr Zhunus and
Mr Tulegenov as vinesses would inevitably have entailed Wowe having to

put to each of them that their denials of the frauds alleged by the Claimants (in
the case of Mr Zhunus, a denial made in the Defence served on his behalf and
accompanied by a statement of truth) were false. For this reason, | cannot accept
thatthere is anything in Mfwigge® s s ub mi ssi on.

Furthermore, as regards Mr Zhunus and the point about the contractual
provision to give evidence contained in the settlement agreement, | agree with
Mr Howethat, the Claimants having settled with Mr Zhunthgy were under

no obligation to have required Mr Zhunus to give evidence at trial. In truth, as
Mr Twiggerobserved, the issue is not so much whether it is appropriate for the
Court to draw any inference that Mr Zhunus would not have supported the
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59.

The
60.

Clamat s6 case if called as a witness
fraud would have been denied, but whether the Claimants were somehow
obliged to have prosecuted their case against him to trial in order to establish
their case against Mr Arip and Ms Dadfibayeva. This, in circumstances where
many of the entities through which Mr Arip is alleged to have misappropriated
money were either jointly controlled by Mr Zhunus or were controlled solely by
him (or one of his relatives). | agree with Mowe, however that it does not
matter whether Mr Zhunus is proceeded against or not since there is no issue
that under Kazakh law the principle of joint and several liability for joint
wrongdoerswhich is familiar to English lawyerslso exists.

Turning to other winesses who did not attend to give evidence, specifically the
SP Angel personnel Mr Mackay, Mr Facey and Mr Fraser, TMigger
submitted that these people would have had material evidence to give on a wide
range of the issues relating to limitation betwé&stober 2009 until, at least,
early 2011. He made the point that it was Mr Werner who engaged SP Angel
and who worked closely with them throughout the material years. Clearly, Mr
Mackay and Mr Fraser (who apparently remain employed by SP Angel), as well
as Mr Facey, could potentially have given relevant evidence. Had they done so,
then, as MiTwiggersubmitted, they could have been cregamined in relation

to their level of awareness of the fraud allegations which are levelled in these
proceedings by th€laimants againd¥ir Arip and Ms Dikhanbayevan my

view, however, it does not follow that, simply because these witnesses were not
called by the Claimants as witnesses at trial, it is appropriate to draw the

inference that they would not have suppotteéde C1| ai mant sé case

evidence. That is a possibility, of course, but | am reluctant to conclude that it
is anything more than that. In those circumstances, whilst obviously in the
absence of evidence from SP Angel personnel | cannot assamédt such
evidence been adduced, it would have supporte@lthe i mant sé case
view, should linfer the opposite.

Defendantsé factual witnesses

| come on now to deal with the witnesses called Nby Arip and Ms
Dikhanbayevat trial. Besiles Mr Arip and Ms Dikhanbayeva themselves, there
were the following further witnesses: Mr Alessandro Manghi; Mr Vladimir
Gerasimov; Mr Nikolay Kosarev; Mr Alexander Sannikov; Mr Nurlan
Sharipov; Mr Igor Zhangurov; Mr Erzhan Jumadilov; Mr Mamed Mamedov;
Mr Rasul Khasanov; and Mr Vladislav Belochkin. Miowe submitted that Mr

Arip and Ms Dikhanbayeva were revealed by the evidence which they gave to
have been profoundly dishonest and willing to lie on oath repeatedly. He

S

suggested that (with the exception bfr Kosarev) Mr Ari pos and

Dikhanbayevés other factual witnesses gave evidence which was, at best,
unreliable and, at worst, knowingly false. Mowe highlighted, in particular,

how in the case of one of the witnesses, Mr Jumadilov, a land broker, his
response, when confronted with his own dishonesty, was the disconcertingly
nonchalanfi C6 e s t . Mr &wigger savd things somewhat differently. He
highlighted how, he suggested in contrast to the approach adopted by the
Claimants, the witnesses calledMy Arip and Ms Dikhanbayevevere able to

give evidence which spanned the entire relevant period and covered a range of
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seniority, department and subject area. His submission was that each of these

witnesses gave evidence which was both honest and trudefalrew attention

in this regard to the fact that none of t
by, or otherwise financially connected to, the Defendants. The fact that two of

the witnesses, Mr Manghi and Mr Gerasimov, remain on friendly terms with Mr

Arip is, MrTwiggersuggested, neither here nor there since these witnesses were

plainly neutral and independent.

61. Thi s, t hen, is the context i n which | com
and Ms Dikhanbayevads witnesses in turn,
Mr Arip

62.  Mr Arip, the Second Defendant, was cr@esamined over the course of four
days. He gave his evidence in English, in which he is fluent. Mr Arip could be
described as an international businessman. Kazakh by birth, he is now resident
in Switzerland previous to which he was resident in Dubai. He holds citizenship
of Cyprus and St Kitts and Nevis, having renounced his Kazakh citizenship,
purportedly because having n&@azakh citizenship makes it easier for him to
conduct business internationaljfehas a Bachel or 6s degree |
Master os degree i n busi ness admini strat
Kazakhstan. He has held senior management positions in at least four
companies (including the KK Group). However, his evidence at trial was that,
cur rent | y, realydomgaythmgpt due to the effect of
order made in relation to these proceedings.

63. At the risk of stating the obvious, Mr Ar
since at the heart of this case is the allegatiadle by the Claimants that Mr
Arip (together with Ms Dikhanbayeva) is a thoroughly dishonest individual. Mr
Howe submitted in his opening submissions that Mr Arip had repeatedly
changed his position in his written evidence to fit the available docunaets,
that a typical stance taken by him (and Ms Dikhanbayeva) was to make outright
denials if they felt they could get away
connection to CBC and Bolzhal), and then, when it became clear that they could
not, to mantacture carefully constructed explanations designed to try to fit the
available documents. These points were repeated byavein the course of
Mr Ar i p 6 s -éxemngtiorh MHoweswubmitted that nothing Mr Arip
or Ms Dikhanbayeva said in thetagements or orally could be relied upon, save
where it was an admission against their interests or where the evidence was
unequivocally corroborated by a contemporaneous document. He urged the
Court to adopt the approach that, on any given issue, thenppéisn must be
that they were lying to conceal their fraud.

64. By contrast, Mr Twiggerd6s position was th
a candid manner and that he had assisted the Court wherever his recollection
would allow. Mr Twigger observed thétwas unsurprising that Mr Arip was
unable to answer certain questions about the details of several transactions or
companies, particularly given that (as Mr Manghi explained when he came to
give evidence) Mr Arip managed by delegation, setting objectwedegy and
tactics and then leaving his managers to execute matters with minimal
interference. Mr Twigger went on to observe that, as a successful businessman
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who has been involved in other business ventures since leaving the KK Group
some eight yearsga, it would be unrealistic to expect him to have a good
memory of all of the relevant details. He stressed that, where Mr Arip had made

mistakes in witness statements, he

had corrected those mistakes in subsequent

witness statements and was quite prepayextknowledge further errors when
these were put to him during cressamination. Mr Twigger furthermore

characterised criticism that Mr Arip

had not dealt with matters in his witness

statements as being u n r @iaeh ¢hat he had had to face, Mr Twigger
suggested, allegations by the Claimants which were somewhat broad.

65. Having reflected on the matter with considerable care, | find it impossible to
agree with MrTwiggerd s characterisation odf Mr

impression is that Mr Arip was not

an honest witness; indeed, that he was a

thoroughly dishonest witness. During his cregamination, Mr Arip often

came across as evasive. He sought to avoid answering difficult questions about
documents which contradted his evidence, employing a number of different
tactics in this regard as | shall explain in a moment. When pressed to provide a
response to the specific questions put to him, he was, on a number of occasions,
unable to provide any, and certainly anyeaulate, explanation for various

transactions, or for documents wh

ich contradicted his evidence. | am quite

satisfied that Mr Arip was intent, when giving evidence, to present a thoroughly
misleading picture to the Court in order to try to cover up hisindlee alleged

frauds.

66. | t became i mmedi

ately apparegaminationn t he

that some parts of his written evidence, whilst not necessarily untrue, were
misleading in that they omitted certain pertinent facts. For example, Mr Arip
stated in his fourteenth witness statement that he joined the KK Group as
General Director of KK JSC in October 2003. Later in that statement, Mr Arip
stated that he had seen documents which showed that the KK Group had entered

into contracts with Ark&troy |
shareholder in the Kagazy Groop

n Sept ebefored wa 6ver3a i
However, Mr Arip ad

examination that he had, in fact, first become involved in the KK Group in

February 2003, as shown from a

board resolution dated 12 February 2003

appoi nt i nbgardichammam.s Ifin ot her wor ds, al
statement that the KK Group entered into contracts with &tkay before he

became ahareholdemwas not actually untrue, it was, on any view, misleading

in that it gave the impressidhat Mr Arip had no involvement at all in the KK

Group before that date, and so that ABteoy had become involved with the

KK Group independently of him. Similarly, in that same witness statement, Mr

Arip stated that ArkéSt r oy 6 s

of f i dte Bew €lubeonly mc at ed

accept in crosexamination that he had failed to mention in this statement that
O occupied space at KK J
relevant to the issue of whether Ar&roy was an independent third party
cortractor or a creature controlled by the Defendants.

Arka-St r oy had al s

67. | t seems to me t

hat Mr Aripbés written

to give a misleading impression of what actually happened. This was economy
with the truth which can have been no accidé&urthermore, Mr Arip often
appeared evasive when answering questions. At times, he gave very long
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68.

69.

winded answers to what were really very straightforward questions. For
example, MrHowe referred him in crosexamination to an email from Mr
Makovac, theManaging Director of Ark&stroy, in which he stated that, for the
work on the logistics centre, he needed more employees (an administrator, two
project managers, and a driver with a car).Héwe asked why Mr Makovac

was asking Mr Ar iagse, \Vasimedfectthe olienMof Arkar i p 6
Stroy) for extra employees. Mr Arip
asking for an approval of the budget from the KK Grouplaattien proceeded

to give a longwinded explanation of the budgeting systems in plaod, the
difficulties with budgeting in the financial climate which prevailed at that time.
The giving of long and elaborate answers to simple questions was, in my view,
a technique which was adopted by Mr Arip in order to avoid having to answer
the quesbn in a straightforward fashion.

c

S
6s r e

Anot her strategy deployed by Mr Arip wher
to feign a lack of understanding as to what the question was. This was what

might be described as wilful misunderstanding. Mr Arip is an intelligent man.

He understands English welié| am in no doubt that he understood what Mr

Howe was putting to him. Mr Howe was admirably clear in formulating his

questions (as also, | should observe in the interests of fairness, was Mr Twigger

when he was crossx ami ni ng t he Cl Foieaxanple,Md witness
Howe referred to a diagram prepared by th
asked Mr Arip about a payment shown on that chart of US$ 1.9 million made

by KK JSC to Holding Invest, US$ 1.8 million of which was then transferred to

Tradng@ mpany (a company o win-&aw), whighthklr Ar i po6s
sent it on to a company called Sunclub LLP. Mr Arip first stated that he had

already explained in his written evidence that Holding Invest had received

money from Bolzhal for the sale of it$fioe building. Mr Howe pointed out

that he had not been asking about a payment from Bolzhal but a payment from

KK JSC. Mr Arip then stated that the diagram was incomplete and that this

payment was probably financial aid from Bolzhal. | then again pomi¢do

Mr Arip that he was not being asked about Bolzhal but a separate payment from

KK JSC to Holding Invest. He then suggested that this payment related to lease

termination payments, because KK JSC had been occupying office space owned

by Holding Invest Mr Howe explained that the forensic accountants had

identified the payments relating to that lease, but that this particular payment
(amounting to US$ 1.9 million) was not on
was that he could not remember what thiayrpent related to. A

mi sunderstanding on Mr Aripbs part concer
to him could have been attributable to nerves or to unfamiliarity with the case.

That was not the position with Mr Arip, however. | repeat that Mr Arip is an

intelligent man who has been deeply involved in the detail of these proceedings

for some time. Indeed, he attended much of the thirteen week trial, showing his

heavy involvement in the case. This was deliberate misunderstanding of

guestions designed to avdidving to answer them.

Another il lustration of Mr Aripos deeply
of his evidence was his attitude to unsigned contracts. Whenever Mr Arip was
faced with a contract or agreement which was not signed, his respons# tende
to be that it was meaningless and did not prove anything because it was
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70.

unsigned. Even when it was put to him that these unsigned contracts, at the very

|l east, showed that someone within the K
instructed to draw up contraatse | at i ng to these payment s,
was that such contracts could just be draft templates and, as such, did not show

anything. This was a deeply unimpressive position to adopt. It smacked of
obstructiveness and an unwillingness to be open. ¥amgle, Mr Arip was

shown an (unsigned) agreement on 6 June 2005 between Kagazy Gofrotara
(represented by Mr Arip) and Arkatroy (represented by Mr Esimbekov). Mr

Howe put to Mr Arip that this document showed that Mr Esimbekov was acting

as a director oArka-Stroy at that time. Mr Arip denied that it showed this on

the basis that the document was unsigned. When Mr Howe put to Mr Arip that

it did, at a minimum, show that someone had drawn up a document stating that

Mr Esimbekov was a director, Mr Arip wast even willing to agree this,
observing only, unreal i sticaalbtyof and frar
documents would be drafts and they will simply use the same template, so we

candét really say that o.t Mrs Aheisginati mok hat
approach when confronted with financial assistance or debt transfer agreements

between companies alleged to be connected with him. For example, when

presented with an (unsigned) financial assistance agreement between HW & Ltd

( 6 HWG6 ) ( wed payrhents feom Ark&troy) and Holding Invest (which

Mr Arip accepted was controlled by him and Mr Zhunus), and asked why

someone would have drafted such an agreement, his response was that he

thought that this transaction had not happened and thab theud m eaultl befi

a template which people useadot Mr Ar i p was al so asked a
transfer agreement between Lotos, ABteoy, Trading Company, and HW,

which actually feat ur e &incethereommsmelmsis bubbl e
fortheo i gin of the debt, we decidéd to spec
Mr Howe suggested that this comment demonstrated the bogus nature of the
contract, yet Mr Aripds response was t ha
because the transaction which theor¢provided for had not come to fruition

and actually happened. For my part, how

explanation that any unsigned contract which contradicted his evidence must
simply be an incorrect draft or a template to be satisfactory. byr eliew is

that he took this stance simply in order to avoid having to answer guestions
about these documents.

Another tack taken by Mr Arip when faced with certain contracts for financial

assistance or other payments (even when signed), or documenmtsigefo

such payments, was that these payments may have never actually occurred and

that this should be checked against the available bank statements. For example,

Mr Howereferred to a resolution of Lotos (a company alleged to be controlled

by Mr Arip) to pledge money to Alliance Bank to guarantee the liabilities of

Kagazy Processing. He suggested to Mr Arip that this showed that Lotos was
treated as a KK Group company. Mr Ari pos
anything about this arrangement and that Alliance Bank ledgers should be

checked to see whether this payment actually occurred. This, in my view, was

not hing more than a pretence. It i' S I ncot
position would not have known about the arrangement. Mr Arip gosiknilar

approach on a number of other occasions.
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71.

72.

73.

It is telling also that when, in due course, Mr Howe presented Mr Arip with

details of transactions compiled from bank statements, his response was to say

that he had not had a chance to prepare a respionad the impression that

what he meant by this, but was obviously unable to say in terms, was that he

needed time in which to think what he could say to explain away the obvious.

Thus, Mr Howe handed up a table prepare
accoun i ng expert, compiled from Trading Conm
showed payments to Lotos, Ada Trade, and Kontakt Service Plus (which the

Claimants alleged were connected to the Defendants), as well as a number of

KK Group companies. Mr Howe put to Mrif that payments were being made

to these companies because they were all
response was that these payments came from his separate oil business (Barnard
Commercial S.A"Barnard")) and so had nothing to do with the KK Gpotie

also stated that he did not know exactly what all of the transactions related to,

and that he was not in a position to answer questions in such detail about
transactions which had happened eight years previously. He insisted that, as he

had never seethe table before, he had had no chance to check the underlying

contractual documentation. He nonetheless asserted, in the most general terms,

that there would have been valid business reasons for the payrAgais, |

found Mr Ar i p 6 sgardte Bephightysursatisfattory. Ha osightr

to have been able to address Mr Howeds po
detail of the various payments. The truth is that Mr Arip was unable to provide

an answer to what was being put to him because teseo answer which he

could sensibly give. His refuge, in the circumstances, to not having had the

opportunity to consider the details contained in the document which Mr Howe

showed him, was unimpressive to say the least.

A further tactic deployed by MArip was to deny knowledge of a particular

payment or transaction, and to suggest that Ms Dikhanbayeva should instead be

as ked a lberause shelwassnoré involved in the financial matters Mr

Arip was clearly trying to avoid having to answer suckgjions, and to give

the impression that he was not really involved in directing these payments. |
found Mr Aripbdbs approach in this regard,
hide behind his purported ignorance of the detail and diredtidwve to Ms

Dikhanlayeva demonstrated a deepoted unwillingness to be open with the

Court which bordered on disdain. Mr Arip must have known about the payments

since | am quite clear that he was orchestrating them.

It is worth mentioning also that at various pointsdung Mr Ar i p6s evi de
asked to make further comments on documents or questions which had been put

to him previously. This did not involve the sort of clarification in which

witnesses sometimes engage. On the contrary, | had the distinct impredsion tha

Mr Arip used such opportunities to put forward explanations which he had

contrived after having had time during breaks in the proceedings to think about
matters further. For exampl e, on the mor.
crossexamination, he waasked about an employment contract between-Arka

Stroy and its Managing Director, Mr Makovac, dated 1 July 2005, which Mr

Arip had signed on behalf of Arkatroy, and an email which Mr Makovac had

sent to Mr Arip in October 2006. This email set out a degfeement for the
termination of Mr Makovacbdés empl oyment C
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Aripwastosignasthe Repr esent at i v @e. ArkaSttol.eMr Emp | oy e r ¢
Howe put to Mr Arip that this (as well as various other documents)
demonstrated that MArip was controlling ArkaSt r oy . Mr Ari pobs It
response was that this termination agreement might have related to a separate
consultancy agreement between Mr Makovac and Holding Invest because, as

well as being the Managing Director of Ardroy, Mr Makovac was also
assisting Holding | nv e satstartling suggdssione descr i
which had never previously beenmade He was right about t hi
to Mr Arip that the termination agreement must have referred to the employment

contra¢ between Mr Makovac and Arkatroy because it referred to a specific

clause in that employment contract dealing with early termination provisions,

suggesting that Mr Arip had simply invented the idea that there was any

additional consultancy arrangemeévit. Howe was plainly right about this also.

|l ndeed, Mr Arip had no answerl tdhondte poi i
want to specul ate, TmyYmorod,r yl, don dtstwarmtn ¢
|l 6m not goi ng toa deealrrestadiatilihtbbakérnopno i nt

of that same day Mr Arip said that he wanted to make an additional point in

relation to the termination agreement with Mr Makovac. This was that he

wanted to make it clear that he had never signed it. Then, the followinghgorni

and so after a break, Mr Arip again explained that he wanted to make a further

point. This was that the reason why Mr Makovac had referred to him (Mr Arip)

as an empl oyee wassualtlahgudge ,h ea dvdhisn qu sti megt fAr e s
and sukordination isvery important culturally in Kazakhstan with the result

that people use different language and do things differently. This was evidence

which was simply not credible. More than this, it was evidence which Mr Arip

persisted in giving despite the fact thatknew it to be wholly false. Mr Howe
submitted that, on the topic of Mr Makov
ficompletely foundered. Ther e can be no doubt about t
aware that his initial evidence had not been convincing. He matters much

worse, in terms of his credibility, by his subsequent efforts to appear plausible

since each time he tried by putting forward another explanation his willingness

to give misleading evidence became all the more obvious.

Ms Dikhanbayeva

74.

75.

Ms Dikha n b a y e v -@x@rmination took glace over the course of three days,
with additional crosexamination on a fourth day on a point arising from a letter
fromMr Ar i p6s and GNdicitddsirdlating to ometheng she had
said during the previoudsl a y 6 s-examinatiors She only speaks some
English, and so she gave her evidence in Russian. As with many other witnesses,
the Court had the benefit of simultaneous translation of her evidence.

Ms Dikhanbayeva is a certified accountant and a memb#reoKazakhstan
Professional Accounting Association. Between 1997 and 2001, she worked for
the Seimar Investment Group which previously owned KK JSC before KK JSC
was sold to Mr Zhunus and Mr Arip in 2004. Ms Dikhanbayeva left Seimar
Investment Group in ZIl (at which point she was the financial director) to
become the senior financial director at KK JSC, in charge of the finance
department. She subsequently became a member of the board of directors of KK
JSC in April 2008, and became chairman of the boaSeptember 2008. In
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76.

77.

78.

July 2009, she left the KK Group to become chief financial officer of Exillon,
an oil and gas production company, whiak | have mentioned; the venture

to which all the Defendants moved after leaving the KK Group (formerly named
Caspian Minerals PIc).

Mr Twiggersubmitted that Ms Dikhanbayeva was, ashe pté,gual | y keeno

to assist the Court by providing a full and frank account of what she could recall.
He wentonto describeheridisa t hor ough wi t nestdthewho
detail s of tAgain, theseane sharacterisations vaith which | find

it difficult to concur. | agree, instead, with Nfowe when he submitted that,

like Mr Arip, Ms Dikhanbayeva gave untruthful evidence in order to cover up
her involvenent in the alleged frauds. | agree also with his submission that she
repeatedly gave long, evasive answers, often seeking to givergpared
speeches to prempt aspects of her evidence which she appeared to appreciate
presented difficulties. The trutl that Ms Dikhanbayeva repeatedly came up
with highly improbable and plainly invented explanations for the documents
which contradicted her evidence. She was a deeply unsatisfactory witness who
chose to give evidence which she must have known was untrue.

Like Mr Arip, Ms Dikhanbayeva is intelligent. Although initially she came
across as less evasive than Mr Arip, it became clear that this was not actually
the case as she adopted a default position which typically involved her dealing
with questions which ghfound difficult by asserting that the documents to
which the questions related were incorrect or by maintaining that a particular
transaction recorded in the document did not come about. For example, Ms
Dikhanbayeva was referred to four separate docusnemich showed Mr
Zhekebatyrov (a relative of Mr Zhunus, who owned a number of the companies
alleged by the Claimants in these proceedings to have received misappropriated
funds) to be the director of Kagazy Gofrotara LLP in 2006. Her response was
thathedi d not become the director until
had ceased and it was about to be liquidated, and so the documents which she
had been shown were incorrect. Ms Dikhanbayeva was also asked about letters
dated 15 February 2006, sent frolts Yelgeldieva, KKJSC's Chief
Accountanf t o Al | i ance B aandadditiormlsséniica(gecand t o
signature) per BaniClient systed  a n ekinstalbthefBaniClient system to

othercompute’s f or a number o facceptedwweeennitres whi

KK Group, as well as other disputed connected entities including HW, TEW,

Kontakt Service Plus and A&t r oy . Ms Di khanbayevabs

was

k

at e

n st

c h

r e ¢

fithis letter is simply impossible and the bank cannot acagptit bef or e goi ng

to expain that the bank would require further authorisation to occur before it
could accept such a request and denying, therefore, that this correspondence
showed that these entities were treated as being part of the KK Group.

Although there was a certain aittion to the (apparently) straightforward
manner in which Ms Dikhanbayeva, on occasion, gave evidence, her repeated
assertions that a substantial number of the documents on which the Claimants
rely were simply incorrect cannot have represented her gehaliet. As for

her evasiveness, an example concerns the evidence which she gave during her
examinationin-chief when she corrected part of her sixth witness statement, in

whi ch s he had sai d t hat s he had no
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79.

relationship withArka-Stroy. She explained that she now recalled that Mr
Zhekebatyrov and Vladimir Khan were the founders and legal owners of Arka

Stroy. Ms Dikhanbayeva accepted that she knew Mr Zhekebatyrov and that he

was also employed by KK JSC. She insisted, howehat,she had only found

out that Mr Zhekebatyrov was an owner of Ai&aoy in around late 2006

when, in the course of IPO preparations, the auditors had asked some questions

about ArkaStroy because of the large contract it had with the KK Group. She

saidt hat she had di scus sStraycovectioditbthkee b at yr ov o
auditors, BDO, at that time, and that representatives of BDO had met
representatives of Ark&troy and the KK Group to discuss this, but that BDO

had eventually been satisfied becavieZhekebatyrov owned only 50% of

Arka-Stroy and because they received a letter from Ms Dikhanbayeva
confirming that KK JSQvas not a related party of Arkatroy. She claimed that

she had forgotten about all of this and that she had only rememberecit whe

recently discussing the case with Mr Arip, saying that she had become
fiemotionab and r eme mb e r eHbwelpdt ® bes thag ivweasnots . Mr
credible that she had had specific discussions with the auditors about this
connection, and that the issueAska-St r oy 6s connections with
had been a central issue in these proceedings since 2013. She had no satisfactory
answer to this point. The fact is that there was no good answer. Ms

Di khanbayeva cannot have f omegiontwithen about
Arka-Stroy. | am clear that she must have deliberately omitted mention of it in

her earlier witness statements in order to give the impression thaiSéndka

was a separate entity to the KK Group.

Another 111l ustrat i cacceptalble appsoaddiothédgvimd ayev ads
of evidence relates to the questions which were put to her byidive

concerning the connections between the KK Group, CBC and Bolzhal. CBC

and Bolzhal are alleged by the Claimants to have received misappropriated

funds fom ArkaStroy in the context of the PEAK Claim, as well as being the

entities from which the KK Group purchased the land plots in the context of the

Land Plots Cl ai m. I n her witness statemen
that CBC and Bolzhal werdboth owned by nominess, and that the or
nominees were her then husband (Mr Esperov for CBC) and a relative of his

(Mr Shabadanov for Bolzhal), wiba d b e e n  usdcurathe inferestsc e i

of KK JSCin the future sale and purchase transactions wWittse companies.

She maintained, however, thédr the purposes of the land plots transactions,

CBC and Bo manhgad by theereakestdite brokers who took care of

those transactioris . As ked eatossaxaminationj she insisted that

fltihose companies were used for acquisition of land plots and they were
controlled by I and brokers é we used thos
we controlled their other operatiods a n d[e]vernvath myfhusband as the

nominal director of the company, t di dnot mean that I cont
there. This was, however, evidencMr which si
Esperov and Mr Shabadanov were merely nhominees and given also that Ms
Dikhanbayeva also accepted that she controlled Bolzhal and CB@dor

purposes of acquiring the Exillon assets from around October 2008. The notion

that Ms Dikhanbayeva could control those companies for some purposes but not

for the purposes of the land plots transactions is fanciful. Ms Dikhanbayeva

tried to get roundhis difficulty by suggesting that by the time that Bolzhal and
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80.

CBC started to become involved in the Exillon transactior@atober 2008,

those companies had served their purpose in relation to the land plots. The
difficulty with this, however, is thags MrHowewas able to demonstrate, there

are a number of documents which point pretty clearly to the land plots
transactions between KK JSC and Bolzhal and CBC still being ongoing during
the time when Ms Dikhanbayeva had taken over control of CBC andhd@olz

For example, as | shall explain later, master agreements for the sale and
purchase of the land were concluded on 23 January 2009 and there are, in
addition, minutes of a KK JSC board meeting on the same date approving the
entry into these contracts.Wn these documents were put to her by-Hdwe,

Ms Di khanbayevads response was that all t
documents were concerned \wegistrhtipo wabk what
cannot accept that this was the position, howevedeAbm the fact that this

was never mentioned by Ms Dikhanbayeva in any of her withess statements, the
documents themselves are plainly dealing with the acquisition of land plots and
not merely matters of registration in circumstances where there hasyareen
acquisition. Furthermore, as Ms Dikhanbayeva herself accepted in the course of
crossexamination, by January 2009 the price to be paid for the land plots had
not been finalised. Even on her own evidence, therefore, it can hardly be said
that the &nd transactions had been finalised by October 2008. My conclusion,
in the circumstances, is that Ms Dikhanbayeva was controlling CBC and
Bolzhal at a time when the land plot transactions between KK JSC and CBC
and Bolzhal had, at the very least, still heen completed. Mdowe put to her

that she had found it necessary to come up with a story about CBC and Bolzhal
being controlled by different people for different purposes because the reality
was that CBC and Bolzhal were being managed by Ms Dikhanbayetze
directions of Mr Arip in relation to the land plot transactions in the same way
as they were in relation to the acquisition of Exillon assets. She denied that this
was the position, but | reject her evidence in this regard. It was unrealistic and
implausible.

Ms Dikhanbayeva gave similarly unrealistic and implausible evidence when
confronted with a number of documents showing that she was giving
instructions for documents to be drawn up relating to financial assistance or debt
transfer between varus KK Group entities and entities which the Claimants
allege are connected to the Defendants. A clear example of this is an email sent
by Ms Dikhanbayeva on 5 January 2007 in which she asked Ms Kogutyuk to
prepare nineficl ai m assi gnmentecagmbeecerme® s 2@0 & a
including a transfer of a debt of KZT 183,646,033.54 owed by HW to KK JSC
which was to be transferred to Arsroy as ainew cr. Adignedor 0
agreement relating to the transfer of this amount of debt clearly demonstrates
that this irstruction was carried out. Not unsurprisingly, Niswe suggested to

Ms Dikhanbayeva that this appeared to be an entirely internal process with no
discussions apparently taking place involving the directors of the various
(allegedly) norKK Group entities sch as ArkaStroy and HW. MrHowe
suggested that the reason for this was that all the companies involved were, in
effect, shell companies being managed by Ms Dikhanbayeva on the instructions
of Mr Arip. Ms Dikhanbayeva denied this, saying that, as the KK Group was
expecting an audit, shead looked at the accounts and seen outstanding amounts
and asked the directors of the various KK Group entities to provide an
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explanation, and then the decision was taken to assign the various claims. She
said that the KK Group directors would have oledinconsent from the
directors of the noiKK Group entities, and that this decision was taken before
the New Year but because of the holiday period her email had come a little later,
once everyone was back in the office. She stated that there was a trading
relationship between HW and AH&roy, which was why debts could be
assigned between them. | found this explanation wholly unconvincing,
however. If the various debt transfers, including the particular one to which |
have referred, were genuinely trangacs$ involving entities which were not

part of the KK Group, then, it is difficult to see how they could have come about
without detailed discussions taking place with the allegedly independent
entities. There is nonetheless not a shred of evidence testuggt any such
discussions took place. The clear impression which | derived from Ms
Di khanbayevads evi
debts) between various entities without having to engage with anybody else.
The fact that shevas able to do so is a clear demonstration of the entities
amongst with the debts were moved being members of the KK Group.

dence is

that she si mpl

Furthermore, Ms Dikhanbayevads response
she had sent after she left the KK Group was paatityuunimpressive. Mr
Howereferred to two emails from Ms Dikhanbayeva to a member of the finance

team on 26 and 27 August 2009, after, in fact she had left the KK Group. The

email sent on 26 August 2009 timed at 10.23 pm stated as follows:

Dear Gulnara,

Please repay debts to Kazakhstan Kagazy LLP in the first half of 2009 as

follows:

Ada Trade LLP

149,800,000

Bolzhal LTD LLP

1,648,762,000

KAGAZY
PROCESSING LLP

177,261,935

Holding Invest LLP

631,824,624

RENISTROYDF
LLP

100,000,000

MEGA EXPOS LLP

188,541,688

assign to Holding
Invest
assign to Holding
Invest
assign to Holding
Invest

Plus the above
assignments

To be closed witt
documents
Plus the amoun

Assign  to
MEGA
EXPOS

To be closec

of assignment tc with

Holding Invest

documents

As forKagazy recyclingsic], the following debts shall be covered:

Debit

Credit

| Kagazy Invest LLP
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Main contract 37,423,232.07
Holding Invest LLP
VPP agreement date 32,159,525.65

24/02/2009

Lotos LLP

Contract dated 01/11/2006 | 226,877,094.00| to be covered by mons
transfer

Please ask the lawyers to draft assignment agreements and the accountants to
pass entries into [1C]. é

Mr Howe suggested that this email demonstrated that Ms Dikhanbayeva was
clearly managing these companies since otherwise she would not have been able
to give instructions for their debts to be assigned. Ms Dikhanbayeva denied this.
She stated that, at this timathough she was living in Dubai, the KK Group

was in the middle of an audit and, because this was the first time that the KK
Groupii | oc al a chaddeen thraughas audit without her, they sent her
some calculations to check, and she had realise® $mansactions were not
covered. She explained that she had sent the email late at night and had made
some Ocut and pasted errors (for exampl e,
have been to Kagazy Processing). She added that the transactionsrstti®ut

email had never happened, and that she had corrected her mistake the next day.
Mr Howe, however, then referred to an email which Ms Dikhanbayeva sent the
next day at 6.40 pm, giving the following instructions:

fiGulnara
Asthe auditors are raisinguestions, the following will need to be done:

1.AdaTradelLLRP 149, 800. 000 is to effect supply o
sand, crushed stone and other materials for construction works at the industrial
park.

2. Bolzhal LTD LLR 1,648,762,000 it inecessary to increase the value of the
land plots

3. KAGAZY PROCESSING LIPL77,261,935 to be written off as bad debts as
of August

4. Lotos LLP 226,877,094 to be written off as bad debts as of August

5. RENISTROY®F LLP 100,000,000 and MEGA EXPOS L1B8,541,668
PLUS Holding | nvwisltlo sbe& 509 ODt0r, Ot0i on wor kK
show them, we wonét be able to capitalize

6. Let Holding Invest charge the rent for the entire space of the building
(Holding Invest will remove therentahged t o CM LLP) O

Mr Howe put to Ms Dikhanbayeva that this email showed that Ms
Dikhanbayeva was engaging in the creation of false documents in order to
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justify various transactions which had taken place and to deceive the auditors.

Ms Dikhanbayeva deniethis, saying that her reference to Ada Trade was to a

genuine contract with Ada Trade for the delivery of sand and other things. | am

clear, however, that the instruction in N
the lawyers should be instructed to drawagmtracts and the accountants to

make entries in the 1C accounting database, involved Ms Dikhanbayeva giving

instructions concerning the creation of false documents and accounting records

rather than dealing with genuine transactions. This reinforced nmayin

assessment that Ms Dikhanbayeva was not a witness of truth.

Mr Alessandro Manghi

82.  Mr Manghi is a former director and Chairman of KK Plc (having replaced Mr
Zhunus in that role in 2008). Prior to becoming Chairman, he held other senior
posts within the KK Group, dating back to 2005. He left KK Plc in January 2010
shortly after the Deferadlnt s 6 departure from the KK Gr ol
working with theDefendants on their subsequent project involving Exillon. He
was CEO of Exillon from 2009 to 2011. Mr Manghi is a chartered accountant
and a former auditor with PwC. He met Mr Aripthre late 1990s/early 2000s,
whilst working as a Senior Investment Manager for the Kazakhstan Post
Privatisation Fund; Mr Arip was then the General Director of Spectrum LLP
which was one of Mr Manghi 6s investee con
in 2006 whikt working for the KK Group. He described his relationship with
Mr Arip and Ms Di Krerdrandzolleagu@. alr t Man g toif A
gave evidence relating to Ad&troy, the Land Plots Claim and events in 2009
which are relevant to limitationMr Twiggeb s s ub mi ssi on was t hat
was a careful witness whose evidence the Court could have confidence in. He
submitted, i n par taccauntlofaameeting twhach heMad Ma n g hi ¢
with Mr Mackay and Mr Werner in the Rixos Hotel in December 20Ukl
be preferred to the account given by Mr Werner.

83.  Mr Howe submitted that Mr Manghi was an unsatisfactory witness, whose
impartiality was open to severe doubt. Mowe referred, in particular, to Mr
Manghi 6s professional c osoggestng thad thes  wi t h
professional backgrounds wefei ne xt r i ¢ aAlthough | anm kot d 0
altogether convinced by this as a freestanding point since it is often the case that
witnesses will be called in commercial litigation such as this who are closely
connected to one or other (or both) of the parties, | was nonetheless reminded
by Mr Howe that at one point during the course of his evidence Mr Manghi
referred to Cleary GottliedVir  Ar i p6s and G&wslicits, sshanbayev a
flour lawyer® . | t mestleamtbis diddetray the fact that Mr Manghi
aligned himself very firmly wittMr Arip and Ms Dikhanbayevand was not in
any real sense an independent witness. This impression was underlined by the
fact that, in giving his evidence, Mr Manghi adopte@agumentative approach
in relation to some of the matters which were explored with him. A particular
example concerns Mr Manghi 6s refusal to
related parties of the KK Group given thdt Esperov and Mr Shabadanov
were merly nominees and that CBC and Bolzhal wenegaging in very
substantial transactions with KK JSC (the main operational holding company of
the KK Group) and that, as such, they should have been disclosed in the KK
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Group 2007 and 2008 Annual Reports. Whest fusked about this by Nowe,

Mr Manghi was insistent that h@wa s n 6t aware of deal i ngs
compani es an d. MKHowestplainet that what MeManghi was

being asked was whether, had the question of related parties been raised with

him, he would have considered that Bolzhal and CBC ought to be regarded as

related parties. Mr Manghi 6s fMiespiossa& was
complicated question, sometimes, determining whether something is a related

par ty abeitthatbetappeared to accepttiisbn t he face of it

| i k .eHe théndvent on, however, to quibble, apparently taking the view that

AMaybe they are not related paleties if

maintained that whether a party is a relatedyp& not a straightforward

guestion. MHowee x pr essed some baffl ement at Mr N
understand why. I n truth, Mr Manghi 6s evi
It did not reflect well on him and suggested, in my view, an unwillingness to be

entirely straightforward with the edénce which he was giving.

My wunease in relation to this aspect o f
heightened by evidence which he gave when shown by Mr Howe an email
which he sent to Ms Gulnara Musagalieva,

on 12 NovembeR009. The email listed some questions about a spreadsheet

which Mr Manghi had been sent. THEhe second
payment to Ark&stroy is a related party transaction, | thought we had stopped

using this company years ago and had wodunghi 6 Mr Howe suggested
Mr Manghi was here acknowledging that A{B&roy was, indeed, a related

party. Mr Manghi 6s response watshatto di sp!
statement was alkeweatloh tp sag thdni Bit s k e 8 not t he
complee e mai | chain, there were some other e
seen i n t hidesdggestedithdits three s ubsequent email s

my e x p | .al'heeetaie,chawe@ver, no such emails in existence. Asked by
Mr Howe what was thé mi s t MrkManghi then launched into what Mr

Howe suggested was a gseepared speech. He began by explaining that he sent
theemaifi | at e andthatitwasonedfov er 5 Qvhiahimasent s 0
that night, duringwhichhgr ecei ved wHelkXphainedthathé W a § o

extremeHgwebtorstysaythditBasi cal |l y | Stoow t he name
on the list and it seemed |ike a familiar
in ti me. And thatds why just a®sumed: we
group companies, it Iilsseemnedtehimattretmeparty tr
he added, that Ark&troy wasi one of the former Kagazy I n

t hat had been | eft out of The $ulesidigyyr oup aft e
which he had in mmd was, apparently, so he explained, Kazvtorsyrye LLP
(6Kazvt.dHewasrayhe@uti,j ust miMxHode chapleaged

him in relation to this explanation, pointing out that in his email he had been
very specific in saying that Ark&troy was arelated party. Mr Manghi
maintained, however, that when he sent the email he was very tired and had
simply made a mistake. Pressed still further by Mr Howe, he denied that he was
making up an excuse, adding that not only was he tired but also thatildyis m
dyslexic. This was unconvincing evidence which became even more
unconvincing after Mr Howe took Mr Manghi to the spreadsheet which Mr
Manghi had been sent and on which he had commented in the email. Mr Howe
put to Mr Manghi that it was clear from tkpreadsheet what Arkatroy was.
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Also, given that ArkeStroy was one of the biggest counterparties for the

Kagazy Group, it is unlikely that Mr Manghi would have become confused. Mr

Manghi struggled to provide a satisfactory answer to this. | am drinehgei
circumstances, to conclude that Mr Manghi
up. Furthermore, | agree with Mr Howe that Mr Manghi was obviously ready

with his wholly implausiblei mi s t eapkaeation, and this does not reflect

well on his credibility.

8. Turning, | astly, to Mr Manghi 6s account o
with Mr Werner and Mr Mackay of SP Angel in December 2009, evidence

which is relevant to the limitation issue, although Mvigger submitted that

what Mr Manghi had to say abbthis meeting was obviously right, | was rather

less convinced that that is the position. According to Mr Manghi, the meeting

took place at the Rixos Hotel and entailed Mr Werner and Mr Mackay telling

him that they thought that most of the US$ 70 millpaid to ArkaStroy had

not been spent on the Aksenger development but had instead been
misappropriated or stolen by the former shareholders, Mr Zhunus and Mr Arip.

Mr Manghi also stated that Mr Werner and Mr Mackay suggested that he should

cancel the Exibn IPO, which was due to take place at the end of that week. Mr

Werner denied that this particular meeting, or any discussion of this kind, took

pl ace. I find it di fficult t oHowec cept Mr
pointed out, it is striking that MManghi made no mention of the meeting until

he came to makeis fifth witness statemeim September 2016. This is despite

the fact that limitation has been in issue in this case since September 2013 and
notwithstanding also that, again as highlighted/nyHowe, the limitation issue

was heavily relied upon by Mr Arip when seeking to discharge the freezing

order (both at first instance and on appeal), something which was done
deploying witness statements provided by Mr Manghi. It is difficult to see why,

in the circumstances, Mr Manghi would not have mentioned the meeting, and

what he alleges was discussed at the meeting, at an earlier stage if what he had

to say at trial was the truth. The fact that the allegation was made in the Defence

which was, MrHowe would say belatedly served in February 2015, makes it

all the more curious that Mr Manghi should not have mentioned it in a withess
statement wuntil much | ater. MHowgdanghi 6s e
was that he had failed to mention the magiteviously because, at that meeting,

he had been made to feel like a fool who was unknowingly playing a part in a
massive fraud. H e traandatisedd dakdaméd he hbadi flel t
not , therefore, Il i ke t alldckech gmayda bloiug t he
memories of it. | found these explanations wholly unconvincing, however. First,

if what he says happened did actually happen, then, it is inconceivable that Mr
Manghi, at the time KK Plcds Chairman and
not have ta&n steps to investigate the allegations which had been made.

Secondly, at a minimum, given his role as Chairman, Mr Manghi would have

been dutybound to have raised the matter with his b@ard at the very least,

the KK Groupdos | awdig reither of thEde ehings,awen ont h at he
his account, causes me to be very sceptical about the veracity of his evidence

on the point. He suggested that the reason why he took no such steps is that,

soon after the meeting, he decided that Mr Werner must hade opathe

allegations in order to put pressure on him to waive his notice period (as he put

it,toi t e n d &im)i Tha éxplanation does not, however, in my view, ring
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true. Nor , thirdly, does Mr Manghi 06s evi
emotional. | repeat that Mr Manghi was an experienced businessman. | simply
cannot accept, in the circumstances, that, if the meeting took place as he now
describes it, somebody in his position would have reacted as he would now have
it. Fourthly, again as MHowe pointed out, Mr Manghi did, as a matter of fact,
mention a meeting with Mr Werner at about the time of the meeting which he
claims to have had with Mr Werner and Mr Mackay. This was in an email which
he sent to Ms Kogutyuk on 21 December 2009. The emailebeny said
nothing at all about a meeting attended also by Mr Mackay and contained a
description of what was discussed which bears no relationship with the account
which Mr Manghi gives in relation to the meeting alleged to have taken place
at the Rixos Htel.

For all these reasons, | treat the evidence of Mr Manghi with some caution and,
indeed, scepticism.

Mr Vladimir Gerasimov

87.

88.

89.

Mr Gerasimov is a businessman who was associated with companies implicated

in the PEAK and Astana 2 Claims, including in parféc Regul Telecom

(6Regul 6), a company which he ran and whi
Twigger submi tted that Mr Gerasi movos evi de
independent contemporaneous evidence whic
that there was a 8b of companies connected to the Defendants which were
misappropriating money. He highlighted, in particular, that Regul is a

successful company in its own right and that its association with GS was

significant given that GS is a large construction comp#&teydrew attention

also to Mr Gerasimovdos evidence as to hov
t he KK Groupos construction projects an
shareholder of KK PlIc for a short period of time. Mviggeremphasised that,

inview of Mr Ge asi movds background, it i s most
effect, as a o6front mand for Mr Arip.

| did not find Mr Gerasimov to be a very satisfactory withess. He was grudging

and far from forthcoming. The reason, | am clear, is that he is a good ffiend o

Mr Arip and has been for quite a long time. His wife was also employed by

companies within the KK Group, specifically Kagazy Invest and Trading

Company. She was also employed by Lotos which, significantly, when Mr

Howe showed him an employment contraatolving his wife, Mr Gerasimov

did not dispute was a company also within the KK Group. Indeed;dive

expressly clarified that Lotoswéisone of the companies you t
wor king for when she was twovhithiMig f or t h
Gerasi movds sifimnpee, respodesres wasd, I have

Mr Gerasimov is clearly very closely linked to Mr Arip. This is not in and of

itself a reason to conclude that Mr Gerasimov gave untruthful evidence. As Mr

Twigger submitted the fact that there is a friendly and sociable relationship

between two businessmen does not establish grounds to allege (as Mr Werner

has) that Mr Gerasimovwd@sf r om t he outset a willing <co
Defendant s] I n def rHoweder riagen togpether Witk Gr oup o
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certain specific evidence which he gave, | feel driven to conclude that his
evidence was not independent asTWiggersuggested.

90. In this regard MHowehighlighted, in particular, how in his witness statement

he had describe@S winning a tender to carry out construction work for Astana
Contract in relation to a transport and |
contractor in relation to the supply of equipment, with the contracts being

entered into in December 2008 anduky 2009, and with Regul receiving in

the first part of 2009 a large sum of money from GS which it had itself received

from AstanaContract as a prepayment for construction work. Mr Gerasimov

went on to state that, as Asta@antract was waiting for thedyelopment Bank

of Kazakhstan (6DBK6) to approve the con
project could commence, this sum was sitt
that, since there was an atmosphere of panic in the markets at this time due to

the financial crisis, he was concerned that, if anything happened to this money,

Regul would be accountable to Asta@antract. Accordingly, he went on to

explain, having discussed these concerns with AgCamdract, Astana

Contract proposed that Regul shoulansfer the money to Astaftdo nt r act 6 s
parent company, KK JSC, as temporary financial assistance, to be repaid in two

or three months, and that they should execute a contract for temporary

returnable financial assistance. When owe asked him about thisatter in
crossexamination, he was shown a table which set out the relevant money flows

between Astan&ontract, GS, Regul and KK JSC in the period from December

2008 to 20 October 2009. It was put to him that, whereas in his witness

statement he had refed to one prppayment having been made by GS to Regul,

the table demonstrated that there were at least five payments spread out over a

period of time starting in January 2009 and continuing through to March 2009.

He clarified that he had meant to refevthat he described éisa c ombi nat i on
of p ay. mdis wikass statement, however, he had referrdddo -pr e

p a y meso suggesting that there was, indeed, a single payment. He refused

to accept that there wasa ny ¢ o n t betwabmn whatihe staben his

witness statement and the reality which is that there was more than ene pre

payment. As far as he was concerned, it was simply a matter of how his witness

statement had been drafted. This, however, was a somewhat glib response. It

was, in any evdnnot a response which he was able to deploy in relation to the

second point which MHowe put to him arising out of the table. This was that

on two occasions, far from any monies sit
funds passed from Astar@@ontracto GS to Regul to KK JSC immediately. The

first occasion which was put to Mr Gerasimov by Wowe involved KZT 480

million or so being paid by Astar@ontract to GS on 20 January 2009 before

being passed on by GS to Regul on 6 February 2009 and theto pfdJSC

that same day. MFfwiggermade the point in closing that actually this was not

the first payment which GS had made to Regul, however, since the first was

made on 5 January 2009 and was in the sum of KZT 411 million, and the first

payment by Reguio KK JSC was not made until 6 February 2009. Although

Mr Twigger is right about this, it is nonetheless not an answer to the second

instance which was put to Mr Gerasimov. That entailed a larger sum, KZT 840

million, being paid by Astar@&ontract to GS w4 March 2009 and then being

transferred to Regul by GS six days later, on 10 March 2009, when (again the

same day) the money was sent to KK JSC. \Y
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91.

92.

insist that this happenediiomi t i gat e r i sAsMrHopeposnted bl e r i s k'
out, however, his position made no sense since it is impossible to see how there

could be any concern relating to monies which had spent virtually no time sitting

in Regul 6s bank account given that they h

Mr Geras mov 6 s di f f4examihation @dsnotistap there, in@vsver,

because the table also indicated that Regul retained more than KZT 400 million

of what it had received from GS for a number of months starting on 10 March

2009 and ending in Septembe020without making a transfer to KK JSC. Mr

Gerasimov suggested thatthisvisé 0 ensur e wor kaldingo be perf
thatit hi s i s the money that was not expose
opinion, and we had to pay for the works performed sowe kep h e .Mron ey 0

Howe not unsurprisingly, made the point that this had not been mentioned in

his witness statement, to which Mr Gerasi
statementhé di dnét f ocus o0lhagreeuwthhMrHowerthat det ai | s O
retenton of such a large sum of money hardly amounts to merely a tiny detail.

That Mr Gerasimovédés evidence on this matt
was further confirmed by his inability to explain why, although he had stated in

his witness statemertidt the monies were repaid by KK JSC to Regul which

then paid them to GS which then, in turn, repaid them to AsTamdract

following cancellation of the contracts in September or possibly October 2009

(and anyway, as Mr Gerasimov put it when asked byiblve, in the autumn),

the table demonstrated that repayments started to be made as early as March

2009 with other repayments coming in May 2009 and in August 2009. Mr

Gerasimov stated that he did not know why these repayments were made,
suggesting that he&ould need to look at the underlying documents. This was

unimpressive evidence. It is quite clear to me that the evidence contained in Mr
Gerasimovds witness statement concerning
been true.

The unrel i abi |l idvidena fvas Mrther@rderlaedibywcertaid s

evidence which he went on to give concerning Adade, a company Wi

made two interediree loangto the Exillon Group, totalling in excess of US$

5.7 million in 2009. These were loans which were recordeldertkillon IPO

prospectus as involving amouritso we d t o Whichwefeiagdpeoect ed
tobereassi gned to Maksat Ari p amakingitepai d bef
difficult to see how Ada Trade really could have been anything other than Mr

A r is pvin ompany. Nonetheless antl & hough it was Mr Aripbd
coming into trial (albeit that this was not apparently something which he was

initially able to recall) that Add r ade was, Mrs Ger apsuitmoivtd,s A
company , Mr  Ger as i mo vnitiallywhensfitsteadked(bg Mr | e a st [

Howein crossexamination) thatthe d i r e ct or of#dedrade wasar 0

Mr Kuat Kozhamberdiev, at the time somebody in only his late teens who

worked as a junior lawyer within the KK Group. Asked directly byHé&we

whetherAdaTr ade was his company, Mr vbBes asi movVv.
partner of Kuat Kozhamberdi ev, but unfor
involvement, my participation. So in fact | was his partner, but legally, de jure,

|l wasndt a @wmdddthem higreedhwith Md@wvethat he was,

in fact, an owner of Addrade. There then followed a series of exchanges in

which Mr Howe sought to explore with Mr Gerasimov how it was that Ada
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Trade, a company owned by somebody as young as Mr Kozhaehendis

able to afford to make so substantial a loan to Mr Alflr. Ger asi mov o s
evidence was that, according to Mr Kozhamberdiev, he company di d h
t hat nmMr lawetben asked how he came to mbktKozhamberdiev.

Mr Gerasimov explained that it was late 2008 that he met him at the KK

-

C

Groupbs offices and that, although he dic

lawyer, he did know that he was employed by the KK Group. He apparently

regardedhima8 qui t e an i nter esbecansgéfi aplrroenaidsyi ng p .

had an operational business that was dealing in supply of materials to various
customer s i ncl udi n. gAgail atlzisa\wak sirtingpressiMéa ga z y o
evidence given, in my view, by somebody who was being very far from
straightforward with the Cotr

In the circumstances, | find it impossible to conclude that Mr Gerasimov gave
evidence which was independehtam quite clear, on the contrary, that Mr
Gerasimov was a witness whose loyalty to Mr Arip (and Ms Dikhanbaeva)
meant that he was preparedjiee evidence which was, quite simply, dishonest.
The fact that, as Mfwiggerpointed out, when Mr Arip left the KK Group, he
introduced Mr Gerasimov to Mr Werner as someone who was experienced in
running the operational side of the business and Mr Wehea worked with

Mr Gerasimov until Mr Gerasimov shortly afterwards chose to leave does not,
in my view, justify the conclusion urged upon me by Mvigger, namely that

Mr Gerasimov is to be viewed as having loyalties both to Mr Arip and to Mr
Werner. MrGer asi movds | ongstanding relationshi
outweighs his relatively shelived working relationship with Mr Werner.

Mr Nikolay Kosarev

94.

95.

Mr Kosarev worked as Chief Engineer at PTIpischeprom, a company sub
contracted by Ark&stroy to cary out construction work at the Akzhalsite
(related to the PEAK Fraud). His evidence related to the nature of the work
carried out at Akzhal and Akzhal2. There was some uncertainty over whether

Mr Kosarev had confirmed that work was carried outlen Akzhai2 site as

well as the Akzhall site. Although, atme point, he stated that Akzhalwas

out of scope, he later stated that he did not recall that the area to the north was
known as Akzhall and the area to the south, AkzRalHe did state that
PTIpischeprom only worked on a site knownfad ogi st,jiwhgh par ko
included 14 warehouses, rail tracks, car roads and related infrastructure, which
appeared to be mainly a description of AkzhaHowever, when shown a map

of the site and asked aboutintre-examination, he stated that earthworks were
also carried out from the road at the north of site all the way to the railway at
the south, whichMr Arip and Ms Dikhanbayevassert was a reference to
Akzhal-2.

Mr Kosarev is an elderly man who was plgistraightforward and honest. In
this regard, he was, | regret to say, an exception ambdhgst Ar i pé6s and Ms
Dikhanbayevés witnesses.

Mr Alexander Sannikov
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96.

97.

98.

Mr Sannikov gave evidence relating to the nature of the relationship and
dealings between the K&roup and ArkeStroy. He maintained that they were
independent companies and, unsurprisingly, ™vigger submitted that |
should accept this evidence. As | shall now briefly explain, | cannot do so.

Mr Sanni kovds evidence aieadofArkaStroyt he f i r st
was when he met Mr Zholshybek Sartbayev in around Spring 2006 and Mr

Sartbayev introduced himself as the owner of that company. Mr Saoul put to Mr

Sannikov in crosgxamination that, given that he was the Finance Director of

PEAK at his time (he had started in this role in February 2006) and given that

PEAK and ArkaStroy had entered into a construction contract relating to the

Akzhal site for a price as high as KZT 3,364,266,404 (approximately US$ 26.05

million) on 2 November 2005hts is evidence which simply could not be true.

Mr Sanni kovds somewhat bl iitwlaes nhespen ad ewa
t o ¢ o n s.iTheuiffidulty vith dhis, as was pointed out to him, is that he

quite obviously was involved in constructioelaied matters. In her witness

statement, Ms Dikhanbayeva described him as having responsibility for dealing

with the financial aspects of construction projects and in his witness statement

he had referred to monthly meetings of the budget committee of tHerkip

having involved ArkaStroy representatives attending to report on construction

progress. Mr Saoul put to him that he was trying to give the impression that he

had not previously heard of Arkgtroy in order to suppor Ar i p6s and Ms
Dikhanbayevés case that it was an unrelated company. His answer was that he

ddfinot support aamd/hadnierely ravideant uaebdased

wi t ness .dtwasthenmqpa to hirnd that he must have known about-Arka

Stroy given his role as Finance DirectdPEAK from February 2006 onwards

in view of what Mr Saoul describedasfh@ b s ol ut el y enor mous fin
passing from PEAK to Ark8t r.oyMr Sanni kovédés thoroughly
response wastosaythathe an 6t a rbecausér n d vih alterdenabar6 t

t hat per iMr8anmkbv was here bieing evasive.

Mr Sanni kovods evasiveness continued dur
examination. For example, he was asked about his evidence in his witness

statement that he began to do some work for Akay in his free time and

became ArkesEt r oy ds Fi nance Director in Springl
Arka-Stroy could pay him for what he was doing. Mr Saoul pointed out that his

employment contract with Ark&troy (which was, it should be noted in passing

| ocated on the KK Groupbds systems) stated
hours (eighthour days with a break of one hour based on adaseworking

week). Mr Sannikov nonetheless still insisted that he only carried out work for

Arka-Stroy in his eveimgs and weekends given his commitments at PEAK,

somewhat unconvincingly suggesting that the contract twvas st andar d
template of an employment contract necessary for the accounting office to

accr ue asddddimgyhat hé was free to ckingose my o
schedul e because | was dlidelwasihenrpressgd t o al |
as to why it is the case that there is no documentation involving Mr Sartbayev,

the person at Ark&troy with whom Mr Sannikov insisted he had all his

dealings. Mr Saoul pab Mr Sannikov that the reason he was unable to produce,

for example, a single email with Mr Sartbayev, and why no other witness had

in their witness statement referred to Mr Sartbayev, was because Mr Sartbayev
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was not the owner of Ark&troy as Mr Sanniv claimed. Mr Saoul drew

attention, in particular, to the fact that the employment contract described Arka

Stroy as being represented by Mr Makovac rather than by Mr Sartbayev. Mr

Sanni kovds response Vviiavaa st ama 9dy etchh aotr Mm dMeé
working on a project, whereas Mr Sartbayev was most likely the owner and
overall ma n a.gsrwasoefidemcé whicH, in mynvew, was most

contrived. It is clear that Mr Sannikov was trying to give the impression that

Arka-Stroy was separate anghaat from the KK Group by referring to Mr

Sartbayevas Ark&t r oy d0s owner when he knew full W
not the case.

99. | am quite clear that Mr Sannikov set out, in giving his evidence, to mislead.
This is why he went out of his way to explahat he never communicated with
Mr Sartbayev by email. He thought that if he made this point, then, it would
explain the absence of any email correspondence. As Mr Saoul pointed out,
however, during the course of crassamination, it is unrealistic taappose that
there would not be at least some email correspondence. It is equally unrealistic
to suppose that, if Mr Sartbayev really did play the role which Mr Sannikov
maintained, there would not be some reference to him in at least some type of
documentyet there is no reference anywhere to Mr Sartbayev. Mr Sannikov
sought to suggest that the reason why there is no reference to Mr Sartbayev in
the employment contract or in any other document was that Mr Sartbayev was
a government official and that theige(or at least was at the time) a practice
within Kazakhstan of companies owned by government officials being recorded
as the property of other persons. Whether or not there is (or was) such a practice,
it is still highly surprising that there should be mneference at all to Mr
Sartbayev in any documentation. Mr Sannikov, in my view, simply made up his
evidence concerning Mr Sartbayevodos all ege
in order to assist the Defendants6é case.

100. The unreliability of Mr Sannikov as a witness was also demonstrated by the
evidence which he gave in response t
emai | exchange whi ch he had with th
Resources Department. Specifically, in\aes to a request for information
abouti t h e C o fingnaes, ywhich apparently was needed fdi h e g a |
a u d,iMt Sannikov responded the next day,January 2007, to Olga Kan at
the KK Group (copying in both Ms Dikhanbayeva and Mr Sharipsplaining
that he had not yet provided the information requested because:

0o Mr
e he

AYesterday, | was solving the issue on debts of PEAK, ArkaStroy and Trading
House by issuing invoices; in the afternoon, | was preparing documents and
data for Baurzhan to solve the issueforancing ArkaStroy via Nurbank, that

is why | could not provide the need information tod/ou

When shown this email, Mr Sannikov was keen to explain that the reference to
Asol vi ng t hewas a\fAlrelaten mattdr @aru thesd mothing to do
with what Mr Saoul suggested to Mr Sannikov wasma ni pul ating debt

bet ween these three companies, Mal | of w h
Sannikov disputed this, explaining thatl coul dnot channel fun
because | didnoét h arddtbathdhvea s i gahtt aouft hsad rginsae

make bank mo.nlremy view, howsvéretmaswas not really an

Page49



High Court Unapproved Judgment: Kazakhstan Kagazy PLC & ors. v Zhunus & ol

No permission is granted to copy or use in court

101.

answer to the point which was being made to Mr Sannikov by Mr Saoul. In his
email Mr Sannikov was quite clearly describing work which he was doing not
only on behalf of PEAK and Trading House (both members of the KK Group)
but on behalf also of Ark&troy. This was work which he was describing to
another employee of the KK Group. He quite clearly was treating all of the work
described as being for compes within the KK Group. If there were any doubt
about this and the role which Mr Sannikov was at this time playing, it is
removed altogether by how Mr Sannikov chose to sign off the email. He did so
descri bi n§ ABannikevBnaricial directofid PEAK LLP and Arka
Stroy LLR . Mr Saoul put to him that this rep
he was performing a joint role, yet Mr Sannikov would not accept that this was
the case. His explanation was this:

AAgain, at PEAK | |Iwaarmspansibledoglogsticsoaly. of f i cer
At ArkaStroy | was mostly an adviser to structure accounting processes and

report on information flows. My signature here, financial director of PEAK and

Arka-Stroy, means that probably this email was addressétt lady, whoever

she i s, | dono6t r e me mbneant tonsbow thatSvas hence |
very busy and overloaded with her repeated requests for information. | was

never hiding that | was employed by AMBa r oy . 0

This was not an answer to the point @thivas being put to him. It is perfectly
obvious that Mr Sannikov was, as Mr Saoul suggested, carrying out work for
PEAK and ArkaStroy simultaneously in what was a joint role performed for
companies which were each within the KK Group.

Thatthiswasthe osi ti on, despite Mr Sanni kovbds in
opposite was the case, is furthermore borne out, in my view, by the evidence in

his witness statement that he did not consider that there was a conflict of interest

in his working for both ArkeStroy and PEAK at the same time. Mr Saoul put

to Mr Sannikov in crosexamination that the reason why he did not think that

there was any conflictwasbecause they were pHert of the
denied this, repeating that iewo r k ed at RrEte Klivision and | v e d
project related tandiwagindti ¢cavoéxeldusinveloy
mat t er s .HdwerR @Adsay thaét At -Btroklavas an adviser on

budgeting and structuring accounting processes for construction projects, so |

didndét know there was abknSaoctulpaontedouct of i nt
to him, however, that in his withness statement he had referred to budget

committee meetings of the KK Group at which there had been presentations on

financial aspects of the csinuction project with Ark&stroy. Mr Saoul queried

whet her Mr Sanni kovdés position was that
representative of Ark& t r oy . Mr Sanni k ovibat taennsdweedr wa ¢
those meetings mai n,lagdingatsati 8 auBeEailkly e mp |l oy e e
those meetings involved our whole team, where we reported on budgets and

Arka-Stroy was engaged on an ad hoc basis from time to time. Not always. Only

if any matters were discussed, | was able to address them provided | was asked

t a ©his answer appeared, therefore, to confirm that Mr Sannididwvork on

financial matters for PEAK which were constructi@tated. However, when

Mr Saoul sought confirmation t o t hat €
unpersuasive response wdegial becameladlthy t hi s . l
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102.

more implausible when he was taken by Mr Saoul to the minutes of one of the

budget committee meetings held on 11 September 2006, specifically the

reference in those minutes (which were approved by Mr Sannikov amongst

others) to ArkaSt r oy bsebsidiagpy aofi Kagazy | nvest (th
company of the KK Group at that time).

For t hese reasons, [ do not f eel abl e t
evidence.

Mr Nurlan Sharipov

103.

104.

105.

Nor do | feel able to place reliance on the evidenbehvwas given by Mr

Sharipov, who was formerly the General Director of PEAK and who likewise

gave evidence in support of the Defendant
the KK Group and Ark&troy was genuirg independenand so in rebuttal of

what MrTwiggerdes cr i bed as titeh aClSadymiassat s6 case
complicit, Trojan horse, established for nothing more than to extract funds from

the KK.Groupbo

It was Mr Twigge®s submi ssion that Mr Shari povd
accepted. This is, howewe submission with which | struggle, not least given

the attitude which Mr Sharipov was wont to adopt when confronted with

documents by Mr Saoul which, at least on their face, were at odds with the

evidence he was giving. This is exemplified by his respoto being asked

about an email which he sent to a number of people in May 2006 relating to the

conduct of an audit of subsidiaries of Kagazy Invest. The attachment to that

email was a formal order on Kagazy Invest notepaper dated 28 April 2006 which

listed a number of companies to which the audit was planned to relate. Those

companies included Ark&troy. When asked why this should have been the

case, Mr Shari povds frdeisdonoonts eo rwiagsi ntaot es atyh at
simply forwarded that, as yaua n . fRegardless of whether that is right or

wrong, what is important is that Mr Sharipov did not take issue with-Arka
Stroydés characterisation as a subsidiary
than this, as Mr Saoul pointed out, one of the feetgpwhom Mr Sharipov sent

his email forwarding the order was Mr Makovac at ABtaoy. Mr Sharipov

could not explain why otherwise he would have sent his email to Mr Makovac.

Mr Sharipov was also asked, like Mr Sannikov, about ABkay attending the

KK Groupb6s budget committee meetings. Mr
the minutes of the meeting held on 11 July 2006 to which | have previously

referred. Mr Sharipov explained at some length that hefhadni t i at ed t hi s
procedure of inviting represeritai v ® such meetings. He explained, in

particular, as follows:

ASome of those budsaw me explaming sbneefethesee et | n g
facts regarding whapertained to myperations which was dependent on Arka

Stroyds del i ver aAbkb-®trey delayedwitheondtructoonwee . So i f
would incur other extra costs and | would fail to deliver on my commitments to

my management. That is why, when | could not explain the causes behind some

delays or the reasons for increases in construction costgould invite

representatives of Ark&troy so that they could deliver a fifsand

Page51



High Court Unapproved Judgment: Kazakhstan Kagazy PLC & ors. v Zhunus & ol
No permission is granted to copy or use in court

explanation. As far as | remember a representative of-&tkay would always

come at the very end of these meetings, that was weekly, and he would explain
what was goingmon the constructionts, explaining the causes behind delays
and other related auses toeffect the timeline of construction as well as the
guality of it.o

Whilst this explanation made a degree of sense, what Mr Sharipov struggled to
explain was howt was that ArkaStroy should find itself described in the
minutes as one of tifes u b s i afiKagazy sedi.

106. There were other examples in his cregamination which caused me to doubt
Mr Sharipovéds reliability acenceansami t ness.
email which was sent to a large number of KK Group employees from an
address described&sn . s har i p ova@aZ Januarye2008 ancthwhose
subjectmatterwaSc hanges i n email addrelThades for PE
email stated:

fiDear colleagues!

As the servers of the two companies PEAK and Arkastroy have been merged, as
of today the email addresses of all our employees in the new merged company

have been changed. The name of every employee remains unchanged, but the
domain nameltanges after @ from megalogistic.kz to peak.kz and arkastroy.kz

to peak.k2 o

Mr Saoul put to Mr Sharipov that this email was referring to a merger between
PEAK and ArkaStroy. Mr Sharipov did not accept this, making a number of
points. The first was th#fhe email address was not his. He then went on to make
various other points, including to suggest that at the time that the email was sent
he had ceased to work at PEAK, only to accept when challenged on this by Mr
Saoul that he did not, in fact, leavetiltater. Pressed on the reference in the
emailtoit he new mer(greodi ow o mE o degeadmgy an the
translation), his response, again, was to say thathe did s\t e a-Stypoy Ar k a
address here and | see some doubtful addresses of peoplevevh never
empl oyed wMrtShoul EhénAdKKeated Mr Sharipov to another email
from the same email address which was sent to Mr Sannikov and Mr Nikolay
Guber, a KK employee, in December 2007, in response to an email from Mr
Guber to Mr Sharipov ar@ number of other KK employees regarding a budget
committee meeting. That emalil stated:

fiNikolay, what do you mean by PEAK (stage I)? The formersikdye? Or
something else? For us PEAK (logistics) and PEABe(ation) have always
been presentedasoneopf ect é Pldoce.ase cl ari fy

Mr Saoul put to Mr Sharipov that this (in particular, the reference to theo r me r

Arka-S t r )owasdfurther clear evidence of the merger between PEAK and

Arka-Stroy. Mr Sharipov first sought to explain this email, saying that PEAK

was having problems with Ark&troy at this time and so he had probably been

referring to construction work formerly under the responsibility of ASkay.
Specifically, when the wording of the em
immediate response wasdayii Ye s, t hat .HovwevewWwhartasked s ay o

Page52



High Court Unapproved Judgment: Kazakhstan Kagazy PLC & ors. v Zhunus & ol

No permission is granted to copy or use in court

107.

to confirm that he accepted that he sent this email, he then stated that he had not
sent it because the email address was not his. The following exchange then
ensued:

A Q. | 6m conf us e dnswertyging tgexplam whasyouanednto n g a
when you sent this email, but now you h
recognise this email address?

A. No, |l just didndét pay attention to the

Q. And so the point you are making is itijytave been fortunate enough to see
the email address on this document you would have given a different answer to
the one that you just gave to the court; is that what you are saying?

A. No, the answer would be the same. Again, | cannot have any faataaiasnt

on a document which originated from an address that is not mine, so | cannot
state the fact that it is my email. | may not recollect all the details. It may be my
email and | could have asked this particular question.

Q. Yes. You vbgtheetextowhen $ showpd youstedil inthe

first place, were you? You werenod6t shocke
A. |l wasnot .
Q. The reason you wereno6t shocked is bec:

just looked at show, you knew perfectly well #idia-Stroy was part of the KK
Group?

A. No, it is wrong. o

Mr Sharipov was here being both argumentative and evasive. It was clear that

he changed his tack at this point because he did not initially notice the email

address and so was not alive to the amuinthat he could deny having sent the

message. The fact that he appeared to recognise the content of the email as being
somet hing for which he was responsi bl e,
guestion, makes it perfectly clear that he sent the enmailsa that his efforts

to disclaim responsibility for weight and other messages sent from the relevant

email address were as opportunistic as they were contrived.

| need not, in the circumstances, take up further time in dealing with Mr
Shar i pové dghe dactithdteha was willing to adopt the misleading
approach which he did in relation to these exchanges can only lead to one
conclusion: he was not a reliable witness.

Mr Igor Zhangurov

108.

Mr Zhangurov was formerly engaged pame by ArkaStroy to provide it with

IT support. His evidence related to Arkat r oy 6 s al |l eged i ndepen
Twiggerd s position was that Mr Zhangurov g
Aunvar ni s h evidichsupporteeMm c A i p6s and &Ms Di khan
position that ArkaStroy was an independent business. Although | would be

reluctant to conclude thaflr Zhangurov was a witness who set out to give
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109.

110.

misleading evidence, nonetheless | found his attitude to the various ddsume
which were put to him by Mr Miller not only to be somewhat tiresome but also
somewhat suspicious. | have the impression that Mr Zhangurov sometimes was
casting doubt on the authenticity of documents in order to avoid having to
answer questions abougeth. In such circumstances, | must inevitably conclude
that he was not an entirely straightforward or reliable witness.

| shall come on shortly to give an example of this approach to documents. First,

however, it is worth mentioning that it emerged durivg Zhangur ovos
evidence that, although it is pretty clear that it was Mr Zhangurov who worked

for Arka-Stroy, the personwhowas A&t r oy 6 s of fi ci al empl oye
but his wife, Tatyana Zhangurova, who actually worked in the IT team at PEAK.

He wert on to explain that, whilst hiswifewas r ecei vi ng her sal al
she was officially formaivhgy thBeopdedoaswh
performredt h e a ct uApparentho shé rever attended at ABdaoy to

do any work at all. Instead, slattendeéf Onl vy when she was actual
and t hen , the latterireq@rieglaitendance inordet o under go a
number of f o r.nHbsl evidpnceo was dhatrhe sequested this

arrangement with Ark&troy because he already had two otbhbsjand needed

t o a\passible questioms, e X p | a icompanigs thathcmuld bé

considered partners or competitors dealing in one and the same trade, such
companies typically da.onTohi svamas tsoo mevahraet a
TurningtoMrZlangur ovés approach to documents, &

Zhangurov was shown an-@ereen copy of an email from Mr Sharipov (from

his PEAK email address) early on in his cregamination. Mr Miller asked Mr
Zhangurov to note how Mr Sharipov had describ&dsklf, only for Mr
Zhangur ov i mme d todigue loy that this is @ real, genuane
email from Nurlan Sharipov, | have got to look into the technical metadata of
the email, what server was used, when it was sent out, when it was received.

Now | can just see a paper. | can type a dozen of papers like this without any
sophisticated technical means, just i n Mi
document is genuie. Mr Zhangurovds i mmediate sugg
may have been fabricated wasrprising to say the least. It suggested a

disinclination to be open in the evidence which he was giving. Mr Miller

responded by suggesting that Mr Zhangurov had only queried the authenticity

of the email because Mr ShessiaPBAKO s emai |
as 30 Prigorodnaya Street (the offices where /ABkay was also based). Mr

Zhangurov denied this, but | had the impression that Mr Miller was right to

make the suggestion that he did. That impression was strengthened when Mr

Miller put to Mr Zhangurov another email which was sent the same day as the

ADear c olemaldrgrutieedn!skiaripov@office.cotnaddress which

Mr Sharipov denied ever having used. The email which Mr Miller asked about

was leadedinot i fi cati on on c¢ hd8hegederofthe e mai | a
email was identiffied a8 Tat y ana Z hzhamguva@offige.cemo

The recipients were described as beingi Al | Arkastroy
<all_arkastroy@office.com 0 and nALl I MT S

<all megalogistic@office.como The email read as follows:

AAttention all empl oyees!
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As two companieare merged as PEK, from today the email addresses of all

our employees have been changed. The name of every employee remains
unchanged, but the domain name changes after @ from megalogistic.kz to
peak.kz and arkastroy.kz to peak.kz. The old addresses megalogistic.kz and
arkastroy.kz will work until 31 January 2008. Please advise your partners about
the new email addresses. o0

Mr Miller not unreasonably pointed out, in the first instance, that the email
appeared to have been wrMtt&mabgurMev 6Zsh a
immediate response was this:

AAgai n, who said that? To confirm the au
technical conditions are required. If they were merging theessrthen the IT

people of the company was doing the merger, the combination, mlyskiikes

the account passwords of the system administrator, of myself, represented by

Tatiana, by the name of Tatiana Zhangurova, so they do anything on my behalf,

so to speak, because | did not delete my account when | left the company. And

again, ldoubt he authenticity of this document. o

Mr Zhangurov confirmed in answerto Mr M#l 6 s next question tha
he was concerned the document which Mr Miller had shown him had been made

by An interested party. | nt empredudingd i n pr e:
i t He was saying, in other words, that the email had been fabricated. This was
unimpressive evidence.

Mr Erzhan Jumadilov

111.

112.

Mr Jumadi |l ovds evidence is that he worked
and 2009Mr Twiggerdescribed him as a sophisticated businessman, who was
able to explain the details of his (and t

land plots transactions, including how the land plots were paid for and how he

was paid for his services. He suggdstihat, in the circumstances, the

Cl ai mant sd suggestion that his evidence 1
rejected. He highlighted, in particular, how Mr Jumadilov was able to recall

details, which it is hardly likely he could have simply made upninview,

however, that is exactly what they were.

Mr Jumadilov accepted that there were no documents whatsoever to support his
evidence. As MiTwiggerreminded me, it was his evidence that there had been
documents but t teattoyed ih thggaurde sofitimdn e e i h &
difficulty with this is that there is not a single document to support the evidence
which was given by Mr Jumadilov. This is not, therefore, a case where the
documentary picture is fragmented but there are at least some documents
suppotive of what is said to have happened. On the contrary, there are no
documents at all. This is surprising, to say the least, since it might be expected
that there would be some reference somewhere (however fleeting) to the
transactions having taken platean also hardly lose sight of the explanations
which Mr Jumadilov gave as to why, for example, there is no tax documentation
demonstrating that he was operating inléma broking business at the relevant

ti me. Hi s first exatténtava @ payingriaxes alse ¢ ehuaste he v
he had previously worked in the Ministry of Finance Tax Directorate, only then
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113.

114.

to explain that he had not submitted any tax returns for his own earnings relating

to his | and br oktwasgyddeeainingssd bediadis @&t fihav
to recognize it in any documents or statements addi ng t hat he wou
decl ared these earnings as part of Bol zha
fact that he was not a shareholder in either of those companies). Similarly, when

asked whether he had a website or any advertising for his real estate business,

his answer was bordering on the bizarre (or at least puzzling):

Al used to have a small bakery and | did advertise that businesss&deto
make the best bread in the city.ddhtwo or three professionals working for
that. But | didndét advertise my real est a

This seemed to me to suggest that Mr Jumadilov had no real land broking
business at all.

| am quite clear that Mr Jumadilov was not a reliable witness.|éstrition of

a somewhat curious approach to business ethics, as Mr Howe pointed out, was

that, contrary to what was contained in his witness statemdnt3imadilov

explained when he came to give oral evidence that his commission was not set

as a perceage in advance but instead that he agreed with KK JSC a price which

it would pay for the land and that he would then seek to negotiate a lower

acquisition price with the farmers, with the difference being his commission.

He confirmed to Mr Howe that thisas not the subject of any written agreement

with KK JSC, albeit that he appeared to suggest that there fivere r b a |

a g r e e mkeariar,sh@wever, he had acknowledged that therefmaso t hi n g

d e f i nagreed aseéodhe rate of commission which he would receive and that

itwasian appr oxi maoffeA papgrroexei meaAst &b Howe5 %0

submitted, this seems to be a very uncommercial way for KK JSC to have done

business. The fact that what Mr Jumadil@dho say contradicted his written

evidence suggests, | also agree with Mr Howe, that his evidence on the point

was manufactured. He also somewhat breezily agreed with Mr Howe that not

only did the land plot transactions involve the making of fake agresr(enhe

acknowledged in his witness statements) but also fake VAT claims in respect of

services which were not provided. He agreed that this was dishonest but
explainedthafit her e was nsincedhgihfearr nmoeprtsi orneoqui r ed ma
i n cash asfartltetiméurs® one t r.Hedordidheddhatrh& s 0

did not, as Mr Howe framed it in a question putto iilmmi nd bei ng di shon
i n order hisibb lasihn e sremxptamet] shat dishonest behaviour

Ai s a common pr actbdAsked gpecificallp abeut hiss he wor |
conduct, he agreed thétt hose acti ons are ,beforesome ext
addingh But when you have no other way out, n
you resort to thisbo

A similar attitude was displayed by Mr Jumadilevhen confronted with

evidence of his own dishonesty in relation to the alleged purchase of an office
building from Holding I nvest using the KK
witness statement that he and some business associates purchasec an offic

block from Holding Invest (a company owned by Mr Arip and Mr Zhunus), in

an attempt to explain payment of approximately KZT 605 million/US$ 5

million from Bolzhal to Holding Invest. Mr Jumadilov stated in cross

examination that he had decided to useneyowhich the KK Group had
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provided to Bolzhal for the purposes of the land plots purchases to finance this

transaction for his own benefit, saying that this moneyfivasd and that his

friends were wealthy businessmen who agreed to pay him kaclumalilov

stated that the decision to purchase the office building entailed a completely

different venture to transactions with the KK Group and lteatlid not know

that Holding Invest was owned by Mr Arip and Mr Zhunus. This was wholly

implausible. What matts for present purposes, nonetheless, is thetdepted

incrosse x ami nation that to use KK JSC6s mone
use of funds. His response to Mowewass i mpCloye sito ,| ab evfioer e goi ng
on to agree thdte was prepared to act danestly if there was money in it for

him.

115. In the circumstances, it is impossible to approach Mr Jumadilov on the basis
that he was anything other than an unreliable witness.

Mr Mamed Mamedov

116. Another witness to give evidence in relation to the land plots transactions was
Mr Mamedov, the owner of a land plot which he soldto CHC. Ma me dov 6 s
evidence in his witness statement was that he and his family owned a plot of
agricultural land locatediAlmaty, with a total area of 33.12 hectares. In 2007,
he explained, he was approached by a woman called Saule (the land broker
dealing with him) who suggested that he should sell the plot. Saule helped him
register the land into his own name, he sigmedsale and purchase agreement
and Saule paid him the price of US$ 1,800 per sotka (one hundred saiisre
of land). This is equivalent to a total price of US$ 5.9 million for the 33.12
hectare plot. To put this sum into context, the Claimants magmthein their
opening submissions thtte average monthly wage in Kazakhstan at the time
(20072009) was approximately KZT 60,000, equivalent to approximately US$
460.His written evidence was that the purchase documents stated a lower price
than that had been agreed in order that he would incur less tax.

117. During crosse x ami nati on, Mr Mamedovos evidence
amount of revision. He explained, in particuldrat the land had belonged to
him jointly with nine other relatives. He also said that the price he had given of
US$ 1,800 per sotka was an estimated amount because he had been paid in
instalments, in dollars, and could not remember the precise amoightgpa
how many instdiments there had been. His evidence was surprisingly vague in
this regard. He stated that hereabanted to
monep t o share with his relatives. Mr Mamec
plot was 56 hectares, which means that, if he was paid US$ 1,800 per sotka, his
share would have been over US#hillion. He stated that he spent his share of
the money on a car, some refurbishment in his home, a house for his daughter
and that he shared it with a¢ives. He stated that the money was spent within a
couple of months. He still lives in the house in the village where he has lived all
his life. Somewhat implausibly, given the amount of money involved, Mr
Mamedov also said that, if he had been the owiyas of the land plot, he would
not have sold it but continued to farm it (apparently, his relatives convinced him
to sell).
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118. I't was in relation to the tax position, h
wasmost markedly different from his written eeidce. Although in his witness
statement he had explained that the purchase documents stated a lower price
than what had actually been agreed in order that he would incur less taxes, his
evidence during crossxamination was that he did not pay any taxeslation
to the land sale. He explained that Saule had told him that she would pay all the
taxes, adding that he thought that maybe he had been paid the purchase price
after the deduction of the 10% tax. It was not clear from his evidence whether
he and Is relatives or Saule and those she represented would get the benefit of
the reduction in tax payable. Mr Miller put to Mr Mamedov that the reason why
his oral evidence was different to his written evidence was because the
statement was preparedonMrMalmev 6 s behal f with very | in
him. That plainly was the case, as demonstrated by the fact that Mr Mamedov
could only estimate the amounts which he was paid and could not explain with
any clarity the position as to tax.

119. Mr Twiggersubmitted theMr Mamedovwas@ hel pf ul and ani mated
who was able to provide colour as to how his share of the purchase price was
shar ed amo nAllintal, sowdver,irdo hoy apnsider that | can place
a great deal of reli&®nce on Mr Mamedovods

Mr Rasul Khasanov

120. Mr Rasul Khasanov worked in the IT department of the KK Group between
October 2009 and October 2013. He worked as the head of programming and
his role included administering 1C accounting databases. His evidence related
primarily to the discovery of the (alleged) PEAK Fraud and the presence of the
Arka-St r oy 1C database on the KK Groupds s
administering the 1C database of Caspian Minerals (the predecessor entity to
Exillon, the oil business venture owned and by the Defendants) when he
worked for that company before joining the KK Group. It wasTviiggerd s
submission that Mr Khasanovwésan | mpressive witness who
deal about the I T matt er.sdoadidoubt,forwhi ch he
one moment, his IT expertisdndeed, as | have previously indicated when
dealingwithMr Kuz menkods account of the diffici
the ArkaSt r oy 1C database, it I's clear that
computer programmer meant that Wwas able to locate the Artroy 1C
database much more quickly than Mr Kuzmenko would have been able to do it.
It does not follow, however, that he is a witness whose reliability is beyond
guestion since, as Miowe pointed out, despite his denials, itciear that he
has close links to the Defendants.

121. Mr Khasanov di sputed Mr Wernerdds account
Mar c h 201 3. Mr Khasanovds eviStog nc e S t
databases before this meeting, when asked to do so by resgu@l Mr
Kuzmenko. He claimed that it was straightforward to find the ABkay 1C
database because it was not concealed, and could be accessed by anyone in the
IT and finance departments. He stated that, on 18 March 2013, Mr Kuzmenko
told him that the xecutives of the KK Group were looking to replace him
because of his association with the former shareholders (he provided IT support
to a company of Nazim Dikhanbayeva, Ms Di
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122.

Werner wanted to meet with him. A meeting withr Merner took place that
same evening, with Mr Kuzmenko and Ms Gorobtsova (acting as translator)

al so present. Mr Khasanovds evidence i s t
24 hours to decide if he wanted to remain with the company and be part of his
60t @@gamand Mr Khasanov confirmed i mmediate

evidencewasthat, the following day, he received a-fdid increase in his pay,
although he denied that he had asked for this.

A supplemental witness statement from Mr Khasanov appeaafdvay

through the trial, and after the Cl ai mant
exhibited three screenshots taken from his KK computer in September 2013,

purportedly showing the location of the Arlstroy 1C database which he

provided to Ms Dikhandyeva in September 2013 shortly after these
proceedings were commenced. The Cl ai mant ¢
Mr Khasanov produced this further withess statement demonstrates his close

ties to the Defendants. In this supplemental witness stateierhasanov

stated that, after he provided his first witness statement for the Defendants in

these proceedings, he was concerned about
would be when he found out and so sent a letter resigning from his role at the

KK Group on 10 October 2013. His evidence was that, on that day, he was sick

from nervous stress and exhaustion, and that he was therefore off work. He went

on to explain that, on the evening of 11 October 2013, two KK employees, Mr

Kuzmenko and Alexander Solokaothe head of security at Kagazy Recycling,

came to the apartment where he lives with his parents, and demanded that his

father open the door. He stated that he had taken a sedative and so was unable

to come out, but that he woke up and overheard theoktids conversation.

His parents subsequently told him that the KK employees had demanded that

he return a hard drive (which he disputes taking), and that they hurled threats

and abuse at his father. Mr Kuzmenko disputed this account in his second

witnesss t at ement , saying that he did visit M
Sol okov that evening, and that he spoke t
the hard drive to him, but that he behaved respectfully at all times, and made no

threats or abuse. Mr Khasanfiled a police report relating to this incident the

following day on 12 October 2013. However, this report contradicted the

evidence given in his witness statement in these proceedings in a humber of

ways. For example, the police report stated thakie&sroup employees had

forced their way 1into his parentsd home
violence. When asked in creegamination why his witness statement did not

refer to this forced entry pendtratedard mi t t ed t
trespassedl i n his apartment and that what he
were very rude and insistent. I n additio
stated that he did not actually see or speak to the KK Group employees, and yet

the police report statetthat they threatened him with violence. When asked

about this discrepancy, Mr Khasanov stated that the KK Group employees had

said to his f at honseqtehcast i f hdree dwaulndtbe efi
database, which he interpreted as a threat of neeleMr Howe put to Mr

Khasanov that the police report showed that he was willing to tell lies and do so

in official documents. Mr Khasanov denied this, however, explaining that he

was in a panicked mental state at this time and had had to take stepetd pr

himself and his family. | have some sympathy with this as an explanation, but
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123.

the fact remains that Mr Khasanov did exaggerate his account of events when
making the report to the police and his willingness to do that is bound to call
into question s reliability generally.

Overall, | consider that Mr Khasanovds re
by the fact that he has clear ties to Ms Dikhanbayeva, as illustrated by his

relationship with her sister and his secret provision of the screenshotshfe

KK system for use in proceedings against his employer, the KK Group, in
circumstances where he had, just a few months before, pledged his loyalty to

Mr Werner.

Mr Vladislav Belochkin

124.

Mr Belochkin is an IT engineer who worked at the KK Group betwdarch

2008 and September 2009, and who then | e
subsequent project, Exillon. He dealt with IT arrangements at both the KK

Group and Exillon, including denying the deletion and transfer of data from the

KK Gr oup 0Mr Twiggersulemitted that Mr Belochkin was a witness

withi n o a x e ahdo(unike Nir Kukrmenko) not somebody who has had

any financi al incentive to support the De
that his evidence wasu nr e mar ka brlag gdnldmn nowsa sudeo

about this since | bearin mind Mlowed s poi nt that Mr Bel ochki
worked closely with the Defendants for number of years, both at the KK Group

and subsequently at Caspian Minerals/Exillon. | bear in mindiaésouriosity

that Mr Belochkin, as MHowe put it, reappeared in Kazakhstan from Dubai

in August 2013, just a few days after these proceedings had been commenced.

This was ostensibly, so Mr Belochkin explained, in order to make arrangements

for his forthcoming wedding. However, it is common ground that during this

time he contacted Mr Khasanov, on a Saturday, to ask for the passwords to the

| T system of Nazim Dikhanbayevads company
for the passwor ds fcompanysygtammbetausk theten b ay e v a ¢
had been an IT failure and she had asked for his help in relation to that. | am

doubtful about this explanation, however.

The expert witnesses

125.

| propose to address the various expert withesses in rather shorter order. There
were six areas of expertise in relation to which evidence was given: forensic
accountancy; audit; Kazakh law; land valuation; real estate practice in
Kazakhstan; and quantity surveying. Overall, with the notable exceptidn of
Ari pbs and Mé expdartioh eal esaeepractice, Ms Niirg
Kusainova, on whose evidence Wwigger ultimately felt unable to place any
reliance for reasons which | shall come on to explain, all of the expert withesses,
in my view, sought (albeit with varying degrees ofcass) to assist the Court

by giving their expert opinion on the maters which they were asked to address.

Forensic accountancy

126.

The forensic accountancy experts (for the Claimalis,Philip Crooks, a
partner in the Forensic and Investigation Services Deyeat at Grant
Thornton wi t h over 35 year so experi ence
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investigations, and folMr Arip and Ms DikhanbayevaMVir lan Thompson, a
Managing Director in the Forensic and Litigation Consulting segment of FTI
Consulting, who has workeih financial investigations, audit and corporate
finance for 17 years) provided invaluable assistance in relation to the
identification of monies passing between the KK Group and treaked (at
least by MiHowe) 6 C o n n e ¢ tMe Thonipson, in pdicelas, provided

a detailed analysis of the relevant money flows in certain appendices which, as
Mr Twiggerreminded me, were relied upon extensively by both sides at trial. |
am quite clear that both Mr Thompson and Mr Crooks were experts in which
the Court can have confidengerelation to theforensic accountancgxpert
evidence which they gave

Audit

127. The ®cond area in respect of which there was expert evidence concerned
auditing, specificallywhether the Claimants were required to provide their
auditors, BDO, with the report prepared by PwC Russia in late 2009 and,
assuming that BDO did not in fact receittte PwC Russia report, what
difference it would have made had they received it.

128. The Cl ai mantsd expert on this issue was (
of Audit at Grant Thornton between 2006 and 2012, wMistArip and Ms
Dikhanbayevaproduced evidece from Mr Nigel Grummitt, a partner at
Mazars, where he has been the Global Head of the Forensic and Investigations
Services team since 2006. Mr Grummitt explained that he qualified as a
chartered accountant in 1985 and that in 1995 he joined a preafefieasto
Mazars, initially as an audit manager, before becoming involved in forensic
investigations work as well as audit work, indeed for some years splitting his
practice between the two. He has focused solely on the forensic investigations
side since012.

129. | did not find the evidence which was given on the audit issues by either Mr
Crooks or by Mr Grummitt to have been entirely satisfact¥vjereas the
forensic accountancy issues required analysis of accounting databases and
documentationand so lagely factual mattersthe audit issues required the
experts to provide their opinions on the information in the PwC Russia report
and how auditors might have responded to that report. The audit issues were,
therefore, by their nature, more likelyto belinif enced by each exper
personal views. It may be for this reason that Mr Crooks came across as less
independent and impartial when giving evidence on the audit issues than he did
in relation to the forensic accountancy issues. AlthoughHelWwe suggeted
that Mr Crooks sought at all times to assist the Court and was ready to make
appropriate concessions, he sometimes failed to answer questions which were
put to him by MrTwigger. Nor did | find it helpful that, as MiTwigger
highlighted,Mr Crooks souft to distinguish between information which might
be described as (merel§i)u s e &nd information which waé n e e dhésd o
view being that the PwC Russia report fell into the former category. | agree with
Mr Twigger that Mr Crooks appeared on occasiorh&wve some difficulty in
getting out of his mind the possibility (perhaps, in his view, rather more than
that) that BDO (although they had not actually been shown the PwC Russia
report) had been made aware of the contents of the PwC Russia report, despite
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Mr Twiggerrepeatedly asking him to assume for the purposes of the questions
which he was being asked that BDO had neither seen the PwC Russia report nor
been made aware of its contents. The following exchange demonstrates this
point:

AQ. Your coumdeilstand it, is that although the PwC report would

no doubt have been useful, BDO did not actually need it, essentially because it

covered risks about which BDO was already aware and all the PwC report

woul d have done was c sessmenbobthogetrisks;BDOOG s ear
that a fair summary of your conclusion?

A. Yes there are a number of influences on that conclusion. They could have

been made aware of the contents of the report through management informing

them. As | said, they were aware dtigh their discussionsith PwC, that PwC

were undertaking this exercise and therefore there are a number of reasons why

BDO may have assumed that this was not in

Ultimately, however, after lengthy exploration by Mwiggerwith Mr Crooks,

there was an acceptance by Mr Crooks that, if BDO had not already been made

aware of the PwC Russia report and assuming that it contained material
information, it ought to have been provided to BDO as part of the audit process.

He did som the following exchanges which are worth setting out because they

show Mr Crooksdé difficulty in proceeding
Mr Twiggerhad from the outset invited him to consider:

A Q. I f you were auditi ngt htihse, awocuoludnntost oyf
consider that it was important tknow that a reputable firm like PwC had
written a detailed report describing a nu

A. Well | would know as auditor, because | had met with them isethe

circumstarces and given them information and because the PwC report refers

to representations being given by the gro
the information that | had given to PwC. So | was certainly awttige exercise

going on, and | was in a pomh to ask for a report and | accept, under the

terms of the question that you have made
know the conclusions of the report. But
have told them that they would not have known otlsex.

Q. Yes. Can we please assume for the rest
that BDO do not know that PwC are doing a report like.thih ey donot
the report exists at all?

A. Right, sorry. | misunderstood your point. | thought you vgageng not any
conclusions. So apologies if | misunderstood.

Q. Well, they may know about some of the transactions that are referred to on

it. So it is impossible to say assume t ha
PwC report. B u tat thterk is § repdrogoidgton iktancash flotvah

and they dondét know that there are conclu
they certainly donét know that PwC is re
transactions are questionable
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A. Okay.

Q. If you were thaudit partner at BDO and you learnsuppose you completed

your audit of the 2009 year and afterwards you discovered that there was a

report like the ondghatPwC pr epared that you hadnoét
would be furious, wouldnét you?

A. No, not neessarily. | might well, if | became aware of it, the first thing |
would do is ask for a copy of it, and my reaction would depend on my knowledge
and whether this report would give me anything new by way of something |
wasno6t aware of.

Q. All right. Soif the PwC report contained information which was material,
which related to the 2009 year, and which BDO did not know, would that
change your conclusion about whether the report was relevant audit
information?

A. When you say 0 madbogou meah materiat ta 8009 ou c |
accounts?

Q. Yes?

A. So hypothetically 1 6m being asked whe

thatif a report which had got reference to material transactions of which | was

not aware, had not been madehave not been madware of by management,

would that be relevant audit information? It is difficult to see how, in that
hypot heti cal situation, which has been
about it and hence it was therefore deemed to be relevant audit infoniriaiio

| would be anything other than of the view that | should have seen it.

Q. Yes. So you agree?
A. In that hypothetical situation, yes.

Although it is possible that Mr Crooks simply did not understand that he was
being asked hypothetical questionss itifficult to see that this really can have
been the case since the exchange set out above was the culmination of a long
series of questions which began with Trigger very clearly explaining that

he wanted Mr Crooks to assume that BDO had neither teeeRWC Russia
reportnorbeen made aware of its contents. In the circumstances, | was less than
impressed by the approach adopted by Mr Crooks in this respect.

130. Mr Grummi ttodos evidence was, however
inappropriatey at one point in one of his reports he suggested that Mr Werner
had acted in bad faith. When asked about this by Mr Howe, he tried to explain
that, based on his experience as an auditor, itivasa r d t o cedane howo
representations made by Mr Werinard been made in good faith. When | put
to him that it was no part of his expert role to state such an opinion, he accepted
this and apologised for haviigover st at e d|teng to pgoes with i o
Mr Howe, however, t hat MpressGineuvopimon t t
which he did suggested a certain lack of objectivity. Importantly, Mr Howe

, al

no
0s

Page63



High Court Unapproved Judgment: Kazakhstan Kagazy PLC & ors. v Zhunus & ol

No permission is granted to copy or use in court

highlighted also how, in a report prepared in October 2013 in support of the
Defendantsé application to have the fre
Claimants oveurned, Mr Grummitt had stated that, in his opinidrt, he ar eas

of KK Plcbés activities covered by the Pw(
as part of BDOO6s routine audit procedures
to KK Pl cbds FY2O0S§8 theyfare fmannial traashctiond whithe me n t

in my experience fall t o ahdeso thafid ihnteed i n t
issues identified by PwC should, if genuine, also have become apparent to

B D O get this was not something which he included in his regmepared for

trial. 1 agree with Mr Howe that this omission is odd, and the more so since,

when asked about it in cresgamination, Mr Grummitt confirmed that what he

had previously statedwdiss t i | | . my vi ewo

Kazakh law

131.

132.

The key areas covered by tHazakh law experts were the causes of action
under Kazakh law (as to which there was no material dispute) and limitation,
including the ingredients required for the limitation period to start running, as
well as whether it is possible to extend (or, moceuaately, restore) the

' i mitation period under Kazakh Il,aw. The C
has practised law in Kazakhstan since 1992, and is currently a partner with
Dechert LLP in Kazakhstan, where he heads the dispute resolution prétgice.
speaks both Russian and English and gave his evidence in EMytish. Ar i p 6 s
and Ms Dikhanbayeva expert, Professor Maidan Suleimenov, is an academic

and Director of the Private Law Research Institute, which he founded in 1995
and which is now incorporated the Caspian Social University. The Institute
conducts scientific research in the area of civil and international private law and

is also involved in the drafting of legislation governing economic relations.
Since Kazakhstan became independent in 188thas been involved in the
development of Kazakh laws and the drafting of legislation and he was involved

in drafting the Civil Code of Kazakhstan, including specific provisions of that
Code which were in issue in these proceedings. He gave his evidé&ssian.

It was MrHowed s submi ssi on that both experts ga
opinions. Mr Twigger submitted, however, that Mr Vataev was not a
satisfactory witness, suggesting that he
case and taking untenalgesitions which he apparently thought would advance

their cause. | agree with Miwiggerabout this. | did not find Mr Vataev to be

an entirely satisfactory expert witness. | agree, in particular, that Mr Vataev

gave the impression of wishing to find améke arguments which supported

the Claimants6é case rather than simply g
issues. He came across to me as a lawyer who was intent on projecting a case

(the Claimants6é case) rather tidngn as an |
duty to assist the Court. Putting the point slightly differently, he gave the

appearance of being the practising lawyer that (in contrast to Professor
Suleimenov) he is. He appeared, at times, reluctant to give answers which he

recognised were unhélp to the Claimants, and some of the points made by

him in support of his overall opinion had every appearance of being simply

arguments rather than any considered opinion held by Amexample of this

concerns the evidence which he gave regardingclartt85 and whether it
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applies not only to individuals but al so
evidence was that Article 185 is limited to individuals and does not extend to
compani es, whereas Mr VataevoOds position

apdies to both. Mr Vataev explained specifically that, since Article 185 does
not expressly state that it has no application to companies, it should be treated
as though it does apply to companies. When | explored with him what he was
saying his answer wasstructive because it revealed that what he was really
doing was no more than identifying a possible argument. He had this to say:

ié But as |l ong as there is a certain saf
person, it possibly may be appliedtoanotfdn e of t he arguments | ¢
in one of my reports is application by analogy. If there is a legislative gap and

| would say that there probably is a gap, then the court would be allowdd to

dondt know what were the motheeoarts and gr o
arrived to the possibility to extend the stated formulation to legal entities. But

there are decisions, standing, valid, enforced, and thatliagree that it is
exceptional, it is very rare. lisdondét Kknoc
just one of 10,000 of plaintiffs enjoys that exception, or more, maybe one of the

million. But what lam talking about in my reports is that there were instances,

and they were based on something. They were badedvorn

| then asked Mr Vataev the folving (admittedly not very elegant) question:

ACan | j ust ask, I me an, we are al/l mo s
lawyers think up arguments, that is what they do. But ultimately lawyesH,

in my case, actually, | have to come to decisionslduers give advice. Are

you identifyinga possible argument here, @it yourview, your actual opinion,

considered opinionthat there is an ability for a company to overcome a

' i mitation defence?o0

The response was this:

Al ot i's my opimimayrelyton #is artécle and reguast the
restoration of the statute of limitation period. Whether it will be successful
not, | would probably | would refrain from giving the probability here. But in
principle, it is possible, in my view. In certaimcumstances, legal entity should

be abletorelyi n particul ar that example that | 61
would be- | think it would be against the basic fundamental principles of the
Civil Code to deny justice in such a situ

133. | found Professor Suleimenov, in contrast, to be a careful and impartial expert
witness who was clearly providing his genuine and honest opinion on the issues
put to him. The majority of his evidence was welhsoned and supported by
Kazakh court decisianor relevant commentary. In particular, his experience
with drafting the Kazakh Civil Code gave him a useful insight into the purpose
behind this legislation. | have not, however, accepted all his evidence without
guestion. For example, as | shall comémaxplain, | was not convinced by his
argument that the identity of a wrongdoer need not be identified for limitation
to start running in tortious claims, whereas it is (generally) necessary for the
wrongdoer to be identified in claims involving violat® of the Joint Stock
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Companies law by company officers, as | found his reasoning to be somewhat
illogical.

Land valuation

134.

135.

136.

The land valuation experts were, in the case of the Claimants, Mr Robert
Mayhew @ consultant at Veritas Brown, Cushman & Wakefiéls al | i ance
partner in Kazakhstan and Georgiand in the case dfir Arip and Ms
DikhanbayevaMr Oleg Kuznetsov (director of Almaty Expert Examination

and Appraisal Centre, a Kazakh property appraisal fifthir primary task

was to value the land @is which the KK Group acquired and which are the

subject of the Land Plots Claim. In truth, | found neither Mr Mayhew nor Mr
Kuznetsov to be entirely satisfactory.

| agree with MrTwigger that Mr Mayhew was argumentative and somewhat

entrenched in his @poach to the evidence which he gave. He also had very

little experience of the Kazakh real estate market, having never visited
Kazakhstan before he came to be instructed in these proceedings and having, in

any event, only spenfis omet hi ng | inkce é5% novfol megd t iwi t
Ka z a k hwhendewporked for Jones Lang Lasalle between 2007 and 2010.

Indeed, he agreed with Mfwigger, when he pressed, that the number of

occasions when he had valued specific land plots on a sales comparison basis

was, if not mininal as was put to him, then, wasl i mi t e d , compared t
devel opment si tHesvastinsidgent, hbweveg that he dvas aldeo
todrawuponhi$iexperi ence having worked in that
having been directly involved and ovestng valuations irkKazakhstanand

Al maty at Lthemyi ameg®essment, Mr Mayhewds e

somewhat limited and it is obviously appropriate, in the circumstances, that |
should factor this into my consideration of the evidence whictatie.g

It was not only Mr Mayhewds experience, h
since Mr Kuznetsovds expertise in | and v
distinctly suspect. In his report, he had referredtohavibge en i n t he wval ua

business irKazakhstan fomo r e t h a n. HdwBveryirethercsrriculum
vitae attached to that report the focus was on other matters. So, for example,
nexttolh Qu al i f this appearedn s 0

AQualified forensic expert i n t he follo
Forensic Examination; 8.2 Road Trace Forensic Examination; 8.3 Motor

Vehicle Forensic Examination; 10.3 Forensic Examination of Car Damage,

Repair Costs and Residual Value.

State license to perform forensic examination activities on the ssibpestified
above. State license to perform activities related to evaluation of property,
intellectual property and intangible assets.

Candidate of Engineering Sciences.

Doctor of Jurisprudence. O
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137.

Nexttoih Pat ent s a wmadiousiguglificaiions \gece set out, inding
the following:

Al completed qualification training in
Institute of Road traffic (MIRT), the American Society of Appraisers
6Successfully compl et ed the Appraisal P
Progr amd, Al Wasthiogion, D& at the Institute of Professional
Appraisers of Kazakhstan in oOlnternation

Applicationé, Al-lmadly,BuwOdAipmpe as sxad, oAl at vy,
Then, alongsidd Addi t i on al,this waf siamdmat i ono

AUpon c¢ompl e tgiaduate studies in 989, Ipdefended a thesis on

the subject 6Analysis of Motor Vehiclebds
by the decision of the Board at the Moscow Institute of Road Traffic, | was

awarded the degreef the Candidate of Engineering Sciences.

é

I n 2010, I defended a doctor al di ssertat
Legal Problems of Forensic Examination and Forensic Examination Activities

in the Republic of Kazakhstan before the specialised boatdeaAlFarabi

Kazakh National University.o

Mr Miller explored these matters with Mr Kuznetsov. He was insistent that his

ACV has it pretty <c¢lear, t hat I have tw
specialisations, as a dndihatedespitethelack pert and
of specific reference to land valuation in his curriculum vitae, he had expertise

in this type of valuation. He highlighted, in particular, the reference to

Aeval uation of property, i nt elthdgh ct u al pr c
significantly, in doing so, he added in an additional referenc@ por oper t y

val uat i on ,whicheaed noteirsfacta dpgear in his curriculum vitae. |

was left with the overriding impression that Mr Kuznetsov was not, whatever

he might say, aexpert in land valuation.

The position, therefore, reached in relation to land valuation evidence is that in
the case of Mr Mayhew | had before me an expert in land valuation who lacked
particular experience of Kazakhstan, whilst in the case of Mr Kuanétsad

an expert who had experience of Kazakhstan but who had very limited
experience of land valuation. This was not an altogether satisfactory state of
affairs.

Real estate practice

138.

Mr Mayhew was also the Claimantsd expert
Kazakhstan. For reasons which | have already explained, | am doubtful that Mr

Mayhew was really in a position to assist me greatly, or at all, on this issue. Nor,

however, astiturned out, was Ms Kusainova. Indeed, as | have indicated, Mr
Twiggerultimately decided that he was in no position to rely upon the evidence

which she gave. The truth is that Ms Kusainova was a deeply unsatisfactory

witness who had no apparent ideaaw/hat is expected of an expert withess in

Page67



High Court Unapproved Judgment: Kazakhstan Kagazy PLC & ors. v Zhunus & ol
No permission is granted to copy or use in court

this Court. MrHowe submitted, indeed, that she was demonstrably dishonest.

This is an assessment with which | agree. Not only did she freely admit during

the course of her evidence, in effect anyway, that sh&tedsn bribery and tax

evasion activities in the context of land acquisitions in Kazakhstan, but most

notably she lied more than once when giving her evidence concerning her

attendance at the Ri2arlton in Almaty as Mr Jumadilov was giving evidence

by videclink earlier in the proceedings. That she was in attendance on that

occasion is not disputed; indeed, not only were representatives@atirants

there but so were the Defendantsdo own | a
circumstances, how Msusainova could have thought that she would be able

to get away with denying being in attendance at the-®atdton. She came

over, however, as an ebullient and very confident individual as she was giving

her evidence, and | can only assume that she bHtdlgt her firm denials would

be accepted without more. She was, of course, wrong about this. Ms
Kusainovads willingness to |Iie made her e

139. Furthermore, it was, in any event, far from clear to me that Ms Kusaiwta,
described her real estate work & kh o b Wwhycld she pursued alongside other
employment, had any relevant expertise at all. That other employment was
previously in the civil service, specifically the Land Relations Department, and
more recently involgd working as Commercial Director in a company which
is involved in electronic document archiving. It was, indeed, somewhat startling
that Ms Kusainova freely admitted that, when she worked for the Land Relations
Department, she used inside information ftoe purposes of her real estate
business. Specifically, she said this:

AYou know in Kazakh s-talmmost af theveenployesrgoft agenci
government agencies do that, that is site work, since they have the information.

So public officials have a afly low salary in Kazakhstan and we need to work

additionally, and in the government agency we have the information on sellers

and on buyers and we can use it when we need additional money, and it is still

the case with the public sector, with governnmaggncies in Kazakhstan; this

is the system in our country.o

Quantity surveying

140. The quantity surveying expert evidence was concerned with attributing values
to the works done at Akzhdal Akzhal2 and Aksenger, althoughr Ar i pés and
Ms Dikhanbayev& expert also valued the works done at Astana. The
Cl ai mantsd quantity surveying expert was
Turner & Townsend Contract Services. FarArip and Ms Dikhanbayevavir
Steven Jackson, a director of Base Quantum Ltd, gavetexpeence.

141. Mr Howecriticised Mr Jackson and Miwiggercriticised Mr Tapper, although
neither suggested that the experts did anything other than their best to assist the
Court. Indeed, MiTwiggerexpressly acknowledged that Mr Tapper was, as he
putitia straightforward wiotlewdsnsetonaksst di d hi s
the Court and made appropriate concessiofew e | u Bit Twifjger@ sl 0
position was that nonetheless Mr Tapper lacked relevant Kazakieshted
experience and also that there were flaws in the methodology which he
employed. Those flaws, MFwigger submitted, led Mr Tapper to arrive at

Page68



High Court Unapproved Judgment: Kazakhstan Kagazy PLC & ors. v Zhunus & ol

No permission is granted to copy or use in court

142.

valuations which were too low. Mfowe, for his part, suggested that Mr

Jackson used a methodology which resulted in him arriving at valuation figures

which were too high, even though Mioweo b ser ved t hat Mr Jac
valuation in respect of Akzhal and Aksenger was still appreciably lsoend

KZT 4 billion or approximately US$ 30 million) than the amounts which Arka

Stroy received pursuant to the (alleged) PEAK fraud.

| shall have to deal with the evidence which was given by Mr Tapper and Mr

Jackson when deal i ngivewubrhigsions. ra@ prgsent t i e s 0 s
purposes, all that really matters is that | should record that, consistent with Mr
Howed s anfdiggtfds respective positions, I con

were doing their best to assist the Court in the evidence whiclyévey

Kazakh law applicable to the claims

143.

144.

As | have previously mentioned, although these proceedings are before the
Commercial Court, the claims which have been brought are all subject to
Kazakh law rather than the law of England and Wales. Not altagethe
unsurprisingly, Mr Vataev and Professor Suleimenov were able to agree about
most matters. Indeed, with the exception of the law concerning limitation which

| shall | address separately later, as far as | could detect the only area of
disagreement betwedine Kazakh law experts is whether it is possible to bring
concurrent claims in contract (including a claim under what is known as the JSC
Law) and in tort.

Professor Suleimenovds position on this i
concurrent claim since thereisarulewhiéhi s usually called a pr
t he conf | i and Kazakh laefl dao enss on ot provide for t
al t er nat.iMv\éataey disagreed with this, explainingthat her e i s no
prohibition against the competitioof claims under Kazakhstan law in general

and in relation to company ofsbthater sé br e

Kazakhlawhd oes not prohi bit alternative cl ai m
if the satisfaction of one of the claims excuse satisfa on of the other
Mr Vataev agreed in crosxamination that a Kazakh court would not hold a

defendant liable in both contract (including a company director under the JSC

law) and in tort or, for that matter, both in tort and in unjust enrichment.

However, Mr Vataev was not in the relevant exchanges asked whether a Kazakh

court would permit théringing of alternative claims, something which in his

reports Mr Vataev had made clear he considered is permissible. It seems to me

that this distinctions i mportant . I n short, | consider
be preferred since | struggle to see why it should not be open to a claimant under

Kazakh law to pursue claims in the alternative, although | recognise that |

approach the matter from an Engligliv perspective which has no difficulty

with the bringing of alternative claims. Ultimately, however, since the question

is really a matter of procedure rather than substantive law and since the

Claimants have chosen to bring their claims before the Coomh€ourt rather

than before a Kazakh court, it is a matter for this Court (dextferi) applying

its own procedural law whether alternative claims should be permitted to be

brought. Plainly, viewed as an English procedural matter, the answer niust be

the affirmative.
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The claims which are brought

145.

146.

147.

Coming on to deal with the undisputed aspects of Kazakh law which arise, | can

take as my guide the helpful (and, for the reason just stated, largely
uncontroversial) summary contained in Mrwigge® swritten closing

submi ssions. As there pointed out, t he
categories of wrongdoing: (i) alleged breaches of the duties which Mr Arip and

Ms Dikhanbayeva owed to KK JSC as directors pursuant to the Law on Joint

Stock Companie§ t he 6JSC Lawd) s62ang e3dii) whatc al | v Art
under English law would be regarded as tort claims brought under Articles 917

and 932 of the Kazakh Civil Code (the 06K
unlawful acts committed by Mr Arip and Msikhanbayeva; andi{) unjust

enrichmenttype claims against Mr Arip and Ms Dikhanbayeva under Articles

953 to 960 of the KCC.

As Mr Twigger pointed out, again uncontroversially as far as | could detect, in
respect of Mr Ari p analeconocemedfitasronlyatlte KK J SCO
claims under the JSC Law which are of any real relevance. This is because, if

KK JSC were to find itself unable to establish breach by Mr Arip of his duties

owed to KK JSC as a director, it is difficult (Mwiggerwould sayimpossible)

to see how KK JSC would be in a position make out its tortious liability or

unjust enrichment cases. Those other cases (the tort and unjust enrichment

cases) are, therefonmore directly relevamm ot i n rel ation to KK J
against Mr Aip but in relation to the claims which the other Claimants (not

including Peak Aksenger which is no longer a claimant in these proceedings)

have brought against Mr Arip. In addition, although KK Plc formally also

claims against Mr Arip and Ms Dikhanbayawader the JSC Law in relation to

their activities as officers of KK JSC (no claim is now pursued by KK PIc in
relation to Mr Aripbs and Ms Dikhanbayeve
and there was (at least coming into trial) a dispute over whethétrig and

Ms Dikhanbayeva could bmble to KK Plc as well akK JSC on the basis that

Article 63 of the JSC Law refers to company officers bdingpi abl e t o t he
company and t lamd KK Rlais an indirect sharehader of KK

JSC When the matiewas explored in crossxamination, Mr Vataev ultimately

agreed with MiTwiggerthat Article 62 permitted claims to be brought by what

he described as thei mme di at e and thatdihmd idree ot | ul ti ma
owners €& i f they arelddobe sahabrehobdel aaj mt
under the gener al pr ovi. tmistomn Mr Mathevt he ci vi
accepted that only direct shareholders could bring a claim, atitesdaim

brought by KK Plc against Mr Arip (and, for that matter, Ms Dikhanbayeva)

under the JSC Laws not a claim which is viable.

As for Ms Dikhanbayeva, the only claims under the JSC Law which can be
advanced against her are claims which relate to the time when she was a director
of KK JSC. This was between April 2008 and July 200 position, therefore,

is that KK JSC is entitled to pursue a claim against Ms Dikhanbayeva under
Articles 62 and 63 of the JSC Law in respect of the April 2008 2009 period,

but not in relation to any other period when KK JSC is confined to itsislai
under Articles 917 and 932 of the KCC, and each of the other Claimants can
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only ever put forward claims against Ms Dikhanbayeva under Articles 917 and
932 of the KCC.

The claims under the JSC Law

148.

149.

The duties owed by company officers under Kazakh lavsatr@ut in Article
62 of the JSC Law. Entitted Pr i nci pl es of the Functioni:
Of f i ,ahesprevides (in translation) as follows:

AThe company officers shall

1) perform the duties entrusted to them in good faith and use the methods which
respond to the interestof the company and shareholders to the maximum
possible extent;

2) not use the companyods property or allc
the companydés charter and the decisions ¢
and boardof directors, or for personal gain, and commit no abuses during the

execution of transactions with their affiliate;

3) ensure the integrity of the accounting and financial reporting systems, as well
as independent audit;

4) supervise the disclosure andgpre nt ati on of i nformation o
activities in accordance with the requirements of the legislation of the Republic
of Kazakhstan;

5) keep confidenti al the information on t
three years after the termination tifeir employment with the company, and
was the companyds internal documents prov

These are duties which are hardly unfamiliar.

Article 63, part of which | have already quoted, then goes on to state (under the
headingi Re s ponsi bdrmpgarny o@dsfolilbes rCs 0

Al. The company officers shall be Iiabl e
for the damage caused through their actions (omissions), in accordance with

the legislation of the Republic of Kazakhstan, including the damageed as

a result of:

1) provision of misleading or knowingly false information;

2) violation of the procedure for provision of information prescribed by this
Law.

2. The company may, under the decision of
file an acton with a court against the officer seeking compensation for the harm
or damage is caused by the latter to the company.

é o
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150.

As demonstrated by thea s a r wosding ih Artecle 63.1, there is a

causation requirement which means that, before an ofiecompany can be

held liable, there has to be a causative connection (Mr Vataev and Professor

Suleimenov agreedthafiad i r ect d¢augs&lquliirmidg bet ween t |}

wrongdoing and the damage all eged. Mr Vat
joint memorandum which he prepared with Professor Suleimenov) was that
ADespite the <c¢laimantdés obligation to p

unlawful actions and the harm suffered, in practice, the defendant bears the
burden of proving the fact that thesses stemming from the transaction have
not actually been caused by his violation

As Mr Howe pointed outhiese provisions have been applpedviously in this
jurisdiction,in particularby Teare dJn JSC BTA Bank v Mukhtar Ablyazov &
Others[2013] EWHC 510 (Command byHenderson {as he then wasj) JSC
BTA Bank v Mukhtar Ablyazo\J2013] EWHC3691 (Ch).

The claims in tort under Articles 917 and 932 of the KCC

151.

152.

Article 917 of the KCCii Gener all Basi s Of Liability Fc
states (irpart) as follows:

Al. Har m ( pr o ppeopetty, caasedby i(legat dctioms Grmaction)
to the property or nomproperty rights and benefits of citizens and legal entities
shall be compensated by the person, who ¢

Article9326 Li abi l ity For JothemprévgesCaused Damage

AThe persons who jointly caused damage s
jointly and severally.

Based on the application of the injured party and in his/her interests, the court
may holdthg@g er sons who jointly caused harm, se\

It is under these provisions that the Claimants advance their tort claims. As Mr
Twiggersought to emphasise and as was not disputed yavie, however, it

is important to bear in mind that the case Whgcadvanced by the Claimants is

a fraud case and not, therefore, a case in mere negligence.

The unjust enrichment claims under Articles 953 to 960 of the KCC

153.

The Claimantsd unjust enrichment <c¢l ai ms a
to 960 of the KC. Articles 953, 955 and 956, in particular, are in the following
terms:

AArticle 953. Obligation to Return Unjust

1. Person (buyer) who without the legislation or transaction basis received or
saved property (unjustly enriched) for the accoohtanother person (the
victim), shall return to the latter unjustly acquired or saved property, except the
cases provided by Article 960 of this Code.

é
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Article 954. Correlation Of Requirements For The Return Of Unjust
Enrichment With Other Requirements Tme Protection Of Civil Rights

Unless otherwise provided by this code and other legislative acts, and followed
from the nature of appropriate relations, the rules of this chapter shall also
apply to the requirements:

1) on the return of the executed, underinvalid transaction;

2) on the recovery of the property by the owner from the illegal possession of
another person;

3) one party to another party in the obligation of return of the executed in
connection with this obligation;

4) for compensation of damages, imding the harm, caused by the inequitable
conduct of the enriched person.

Article 955. Return Of Unjust Enrichment In Kind

1. Property, comprising the unjust enrichment of the purchaser, must be
returned to the victim in kind.

2. The purchaser is responsible for all to the injured, including a random
shortage or deterioration of unjustly acquired or saved property, which
occurred after he (shénew or should have known of unjust enrichment. Up to
this point, he (she) is respabk only for intent and gross negligence.

Article 956. Compensation of value for unjust enrichment

1. In the case, if it is impossible to return in kind unjustly received or saved
property, the purchaser must compensate the victim for the real valhe of t
property at the time of purchase it, as well as to compensate for losses, caused
by the subsequent change the value of the property, if the purchaser has not
reimbursed the cost immediately after he (she) has known of the unjust
enrichment.

€ o0.

154. Mr Vataer and Professor Suleimenov were agreed that a claim in unjust
enrichment does not require it to be established that there hasfeema | at i on
by the unj ust Isycetheaadlaimdghbeads epde rosno ntohe f act o
enrichment, irrespective ofttlec t i ons of t h.elnteerpresethed per s
case, MrTwigger submitted, correctly in my assessment, that the unjust
enrichment claims do not really add anything to the claims in tort.

Proving fraud

155. There was no issue between Nbweand MrTwiggerthat, althougtctlaims in
these proceedings are brought under Kaza
entails the Defendants being accused of having, in effect, defrauded the
Claimants, there needs to be proper particularisation. As Millett LJ (as he then

Page73



High Court Unapproved Judgment: Kazakhstan Kagazy PLC & ors. v Zhunus & ol

No permission is granted to copy or use in court

156.

157.

was)put it in Paragon Finance plc v DB Thakerar & C{1999] 1 All ER 400

atpaged407/ml t i s wel | established that fraud
di st i nct |.yrurtharnwore,edshoréesty ought not to be inferred from

facts which have not beenealded Elena Baturina v Alexander Chistyakov

[2017] EWHC 1049 (Comm)) or from facts which have been pleaded but are

consistent with honesty firee Rivers District Council v Bank of England (No

3) [2001] 2 All ER 513 per Lord Millett at [186]).

Additionally, as MrTwiggerreminded me, although fraud need only be proved
to the civil standard of probability, in practice more convincing evidence will
often be required to establish fraud than other types of allegatiof (ede&
Lindsell on Torts, 21Ed, paragraph 1:84). The rationale behind this approach
was explained by Lord Nicholls in this wédhown passage iim re H (Minors)
[1996] AC 563 at pages 588

AWhen assessing the probabilities the col
whatever extdrns appropriate in the particular case, that the more serious the

allegation the less likely it is that the event occurred and, hence, the stronger

should be the evidence before the court concludes that the allegation is

established on the balance of paddiity. Fraud is usually less likely than
negligence ¢€0.

Similarly in Foodco UK LLP v Henry Boot Developments L{a010] EWHC
358 (Ch) Lewison J (as he then was) explained:

AThe bur den o fClapnamsptd esthbiish their case. Théyenust

persuade me that it is more probable than not that [the Defendants] made

fraudulent misrepresentations. Although the standard of proof is the same in

every civil case, where fraud is alleged cogent evidence is needed to prove it,

because the evidence mugeome the inherent improbability that people act

dishonestly rather than carelessly. On the other hand inherent improbabilities

must be assessed in the |ight of the actu

Mr Howe readily acknowledged that this is the pasiti acknowledging that,

since fraud is generally less likely than negligence, generally more cogent

evidence will be required to prove fraud than is required to prove negligence.

He stressed, however, that Lord Nicholls recognised (at least implicitty) tha
context matters in this redgaowmdwhleroverLor
extent i's appropr i a.tHe submitted thae thipwast i cul ar
recognised in the subsequent decision of the House of Lordis ie B

(Children) [2009] 1 AC 11. He placed particular reliance on what Lord
Hof f mann had to say at [ 15] after citin
judgment inln re H (Minors) and emphasising (through the use of italics) the

Ato whatever extent i s awompingopri ate in the

Al wish to lay some stress upon the words | have italicised Nicholls was

not laying down any rule of law. There is only one rule of law, namely that the
occurrence of the fact in issue must be proved to have been more probable than
not. Common see, not law, requires that in deciding this question, regard
should be had, to whatever extent appropriate, to inherent probabilities. If a
child alleges sexual abuse by a parent, it is common sense to start with the
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assumption that most parents do not s#their children. But this assumption
may be swiftly dispelled by other compelling evidence of the relationship
between parent and child or parent and other children. It would be absurd to
suggest that the tribunal must in all cases assume that seriowhicois
unlikely to have occurred. In many cases, the other evidence will show that it
was all too likely. If, for example, it is clear that a child was assaulted by one
or other of two people, it would make no
that assaulting children is a serious matter and therefore neither of them is
likely to have done so. The fact is that one of them did and the question for the
tribunal is simply whether it is more probable that one rather than the other
was the perpetratoo.

MrHoweal so highlighted the following passadg

fi72. As to the seriousness of the allegation, there is no logical or necessary
connection between seriousness and probability. Some seriously harmful
behaviour, such as murder,ssfficiently rare to be inherently improbable
in most circumstances. Even then there are circumstances, such as a body
with its throat cut and no weapon to hand, where it is not at all improbable.
Other seriously harmful behaviour, such as alcohol or dalgse, is
regrettably all too common and not at all improbable. Nor are serious
allegations made in a vacuum. Consider the famous example of the animal

seen in Regentos Par k. | f it 'S seen
greensward regularly used for watkj dogs, then of course it is more likely

to be a dog than a I|ion. I'f it 1 s seen
when the door is open, then it may well be more likely to be a lion than a

dog.

73. In the context of care proceedings, this point i@gphith particular force
to the identification of the perpetrator. It may be unlikely that any person
looking after a baby would take him by the wrist and swing him against the
wall, causing multiple fractures and other injuries. But once the evidence
is clear that that is indeed what has happened to the child, it ceases to be
improbable. Someone looking after the child at the relevant time must have
done it. The inherent improbability of the event has no relevance to deciding
who that was. The simple balze of probabilities test should be applied

twas MrHowed s s ubmi ssi on that context, theref
of dishonesty should not be treated in isolation. Hiwe summarised his

submission by suggesting tiiatc o nt e x t  i. Althaughehis ynight ben g o

putting things a bit too high, there is nonetheless force in the proposition that

context needs to be taken into account.

158. It seems to me that it must be right that, once it has been demonstrated that a
particular defendant has beersthnest in relation to evidence given on an
important aspect of the case which that defendant is having to face, and so the
Court is in a position where it is able to reach the view that the defendant is not
an honest person, then, the likelihood of thafeddant having behaved
dishonestly more generally is bound to be greater than would otherwise have
been the case. Mtowe submitted that the relevant context in the present case
consists of the lies which, he suggested (and | have decided) were told by Mr
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159.

160.

Arip and Ms Dikhanbayeva in their evidence to the Court on central matters,
combined with what he characterised as oéilborate false explanations put
forward when confronted with documents which contradicted their version of
events. MrHowe submitted that, in the circumstances, far from it being
improbable that Mr Arip and Ms Dikhanbayeva committed the frauds alleged
by the Claimants, it was highly probable that this was the case. | agree with Mr
Howeabout this as well.

It is also to be borne in mind thatis perfectly legitimate for the Court to
proceed by way of inference from circumstantial evidence. This wascleste

in JSC BTA Bank v Ablyazoy2012] EWCA Civ 1411 at [52] where, albeit
dealing with a commiial application, Rix LJ explained the appropriate approach
to circumstantial evidence as follows

filt is, however, the essence of a successful case of ciantrakevidence that

the whole is stronger than individual parts. It becomes a net from which there
IS no escape. That is why a jury is often directed to avoid piecemeal
consideration of a circumstantial case: R v. Hillie (2007) 233 ALR 63 (HCA),
cited inArchbold 2012at para 103. Or, as Lord Simon of Glaisdale put it in

R v. Kil bourne [1973] AC 729 at 758,

i Ci

cumul atively, in geometrical progression,

matter is well put in Shepherd vh@& Queen(1990) 170 CLR 573 (HCA) at
579/580 (but also passim):

06é the prosecution bears the burden
beyond reasonable doubt. That means that the essential ingredients of each
element must be so proved. It does neamthat every fadt every piece of
evidencd relied upon to prove an element by inference must itself be proved
beyond reasonable doubt. Intent, for example, is, save for statutory exceptions,
an element of every crime. It is something which, apart #dmissions, must

be proved by inference. But the jury may quite properly draw the necessary
inference having regard to the whole of the evidence, whether or not each
individual piece of evidence relied upon is proved beyond reasonable doubt,
provided theyreach their conclusion upon the criminal standard of proof.
Indeed, the probative force of a mass of evidence may be cumulative, making it
pointless to consider the degree of probability of each item of evidence
separately. 060

This brings me to another nbat which featured very heavily in Miwiggerd s
closing submissions. This is that, as he put it, the Claimants are not able to show
that the sums which are alleged to have been misappropriated went into the
Defendant sé pocket s. thh¢he Glaingpgtehad beah,

of

n

par

unabletoshowthdia si ngl e t e ngfteirmdneylwasaaceived eur 00

by Mr Zhunus or Mr Arip, and that there was not even an allegation as regards
Ms Dikhanbayeva that she herself received any money. TMigger

summar i sed t he Cl ai mant s o case as ent ai

number of entities which have a variety of connections to either or both of Mr
Zhunus and Mr Arip, monies have disappeared into those entities and, therefore,
it is to be inferred thaall the money paid to those entities was stolen by Mr

Zhunus and Mr Arip with Ms Dikhanlya v a 6 s assilwiggeance.

submitted that this is not sufficient to justify a finding of liability.
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161. Mr Twiggerintroduced this submission by taking me to theRReAmended
Particulars of Claim and highlighting certain passages which he suggested
involved the claimants alleging that there had been misappropriation on the part
of Mr Zhunus and Mr Arip. He suggested that, in the circumstances, it was not
open to theClaimants to advance a case at trial which did not require them to
establish that monies were actually received by Mr Zhunus and Mr Arip. As |
pointed out to MiTwigger, however, as he took me through various passages,
on a close analysis of the & Amended Particulars of Claim, it does not seem
that the case as pleaded was as restricted dsidigersought to suggest. So,
for example, paragraph 37 contains the allegation relating to PEAK that:

ANO such s umsforseh pirpase; msteadube endney intended
for such development was misappropriated and/or dissipated by the First and
Second Defendants (or at their direction) and/or funded, directly or indirectly,
payments to Ark&troy made by the Second and/or Thirdd/an Fourth

Cl ai mant so

| put to MrTwiggerthat the reference to dissipation seems apt to cover the type
of case which was put forward by the Claimants at trial, in other words a case
which does not depend on it being established tatArip and Ms
Dikhanbayevahemselves received the monies. That is, indeed, in my view, the
position.

162. Mr Twiggerwent on, however, to submit that, regardless of his pleading point,
the case as advanced by the Claimants (andH®ve on their behalf) was
simply not good enagh to justify a conclusion thaMr Arip and Ms
Dikhanbayevawere guilty of fraudulent conduct. Specifically, he submitted

that, unless misappropriation can be est a
fail. Without being able to show, as Mwiggerputit, iwher e t he money
act ual layd inwicunstances whefieik n many cases it went

KK Gr ,chis pubmission was that the case cannot succeed. | disagree with
Mr Twiggerabout this, however, since | am quite clear that he cannot be right
as amatter of principle. In my view, it is enough for the Claimants to show that
the money went into various entities associated with the Defendants, never to
be seen again. This is because if the Defendants brought about a situation where
payments were madey the KK Group to entities which were controlled by
them in circumstances where it was not known by the KK Group that the entities
were controlled by the Defendants, this must, it seems to me, amount to
wrongdoing on the part of the Defendants (whethateurthe JSC Law, if
applicable, or under Articles 917 and 932 of the KCC).

163. That this must be right, and so that it is unnecessary for the Claimants to have
to prove that the monies which were paid
Howe described them  tniorey fiinnels ) I s sRBG@RResourcesd by
Plc (in liquidation) v Rastogi & Other§2004] EWHC 1089 (Ch), a case in
which Hart J was considering an allegedly fraudulent scheme which was
designed to extract several hundred million US dollars ffim&anciers and
which involved the invention of a very large number of bogus metal and other
mineral trading transactions implemented by the creation of a worldwide
net wor k of trading counterparties which
former directoravho f abricated trading transaction
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164.

165.

was that, since the trades were bogus, the former directors were liable on the

basis that they had orchestrated a fraudulent scheme in breach of their fiduciary

duties. The former directors maamed that, as far as they were concerned, all

the transactions between the company and the counterparties were arms length
transactions with trading entities which were independent of the company and
independent of each other. They were adamant thaktteay nothing of these

matters and were certainly not themselves responsible for controlling the affairs

of the counterparties in question. Faced with these conflicting arguments on the

cl aimant 6s application for sumHAstry | udgme
J described his approach to the case in the following way at [13]:

~

Al accept that the fraud alleged by RBG
proof, however, seems to me to depend on RBG being able to establish the truth

of one central proposition,amely that the counterparties were not independent

of RBG or of each other but were in fact controlled by VR and AJ. Unless VR

and AJ can show a realistic prospect of demonstrating at trial that that was not

the case, it seems to me that RBG is entitlgddgment against them, at least

so far as liability is concerned. RBG seeks in its evidence to go further and to

assert that not only were the counterparties so controlled but that all the
transactions into which they entered with RBG were, as it isygheievidence,

Obogusé. This does not appear to me to be
to hold the defendants liable for breach of fiduciary duty. Whether or not the
transactions were Obogusdé in the sense ¢

generatiorof a transactional paper trail, the mere fact that they were presented

by the defendants to RBGd&ds auditors and
with apparently independent counterparties will be sufficient to establish

breach by the defendants ofthei f i duci ary duties as direct

Hart J went on to explain in the following paragraph that it followedfthiath e
ability of the defendants to show a reald.
issue should be determinative of this application fap as liability is

c 0 n ¢ e.rHisecanolusion was that the defendants failed to show such a

prospect, and accordingly he awarded summary judgment against them.

It seems to me that tHRBG case is similar to the present case. Specifically, |

agree with MrHowe that, if the Claimants can establish that, contrary to the
Defendant sé repeated denials and expl ana
controlthe sc al | ed O6Connected Entitiesd which
claims advanced by the Claimants,tHe&i mant s case i s subst al
In short, if the Defendants have been lying about their connections with the

various entities, this inevitably calls into question why such lies have been

maintained.

Mr Twigger, however, sought to suggest othervaeethe basis that tiRBG

case involved a breach of what he described a# thexléaling rule, the no
conflict r ul e ,whichhhe suggesteg in effect, entdifsut! reioc t
| i a b.il Hoi nbtysee that this is a legitimate point of distinction, however,
since, in my view, what Hart J was really doing in the passage relied upon by
Mr Howe (and set out above) was describing the appropriate approach to adopt
when a defendant is to be e¢ded as having lied about his connections to
counterparties to which the claimant has made payments under the impression
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(brought about by the defendant) that those counterparties are independent of
the defendant. The fact that in tRBG case lies wereptd of this nature meant

that Hart J felt able to conclude that there was breach of fiduciary duty under
English law does not mean that a similar approach to the telling of lies by Mr
Arip and Ms Dikhanbayeva when facing claims under Kazakh law ought not t
be adopted. As Mr Howe put it immediately after quoting fromRB& case:

AThis perhaps an obvious factual point:
by the Ds to perpetrate a massive fraud, why would they lie so insistently about
their control of hem, in the face of the thousands of documents before the
Court? As previously mentioned, there is nothing inherently wrong in a business
being integrated there is no reason why the KK Group could not, entirely
legitimately, have developed a constructaam, for example, or incorporate
wholly-owned corporate vehicles for the purpose of buying land. But the Ds are
determined to distance themselves from all of these entities, and indeed
misrepresented the position to investors (in the IPO Prospectus)uatiitia.

The only reason for this is because, as the Ds know, these entities were vessels
for fraud. o

There is, furthermore, another point to bear in mind: this is that certain of the

claims brought against Mr Arip and Ms Dikhanbayeva are claims under the JSC

Law which bear a marked similarity to the type of breach of fiduciary duty

claims levelled by thelaimant against its former directors in fRBG case. In

relation to the claims under the JSC Law, thereforeTMigget s suggested
point of distinction simply does not arise.

The PEAK Claim
Introduction

166. |come on, then, to deal with the PEAK Claim.a degree by way of recap but
also by way of amplificationthe PEAK Claim arises in connection with
proposed construction works at three sites in Almaty, Kazakhstan which were
owned by the KK Group. Two of these, Akz{iabnd Akzhal2, form part of
what wa supposed to be a logistics park. Specifically, Akzh&d an area
amounting to ten hectares in which it is not in dispute that work was carried out
since there are now 14 warehouses served by a small railway terminal linked to
the nearby mainline, noro# which was there before. Next to this area is a much
bigger area of land, amounting to some 50 hectares, which is known as-Akzhal
2 and where the intention was that there would also be warehousing but where
to this day there is none. Not far from these sites is the third of the sites to
which the PEAK Claim relates, namely the Aksenger site which is even bigger
again, consisting of some 476 hectares and comparable in size to almost double
the City of London or two thirds the size of Gibraltar. Thisw#ended to be
developed into an industrial park but that did not happen. Indeed, it is the
Cl ai mant s0& p o sMrAripam Mg RikhalpayeYabal thelbeyis
virtually no evidence that any meaningful construction work was done on the
Aksenger site, beyond the building of a small guardhouse, a temporary road and
a stretch of railway track which is not connected to the mainline which passes
nearby The PEAK Claim involves the Claimants (specifically KK JSC, PEAK
and Peak Akzhal) claiming back everything which was paid in connection with
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168.

this construction work. This amounts, in net terms, to US$ 109.1 million,
although t he ClI| attheyane énstléd tpbe paidtcertannvery s t h a
substantial interest and penalties paid on top of this amounting to a further
approximately US$ 78.2 million, so making the total value of the PEAK Claim
something approaching US$ 200 million. | shall come odetal with interest

and penalties later since my present focus is on the primary claim.

| should explain at the outset thidwere was no issue betwe#re forensic

accountancy experts (Mr Crooks and Mr Thompson) that the Claimants did, in

fact, part with he US$ 109.1 million which forms the basis of the PEAK Claim.

Details of how this figure is arrivest were contained in a diagram prepared by

Mr Crooks (the Claimantsd expert) and des
that of the US$ 109.1 million whichasg paid to ArkeStroy by the Claimants:

KZT 4.781 billion (US$ 36.9 million) was paid by Ad&troy to entities alleged

by the Claimants to be owned or controlled by the Defendants; KZT 2.974
billion (US$ 23 million) wasz afkehi dL LtPes 6e n't
(al so described el sewhere as O6the Constr
allege were also owned or controlled by the Defendants; and KZT 636.1 million

(US$ 5 million) was paid to additional parties alleged by the Claimants to be

owned or conblled by the Defendants. The balance, which was not paid out by

Arka-Stroy, amounts to US$ 49.1 million. As | have previously mentioned, it is

the Claimantsdé case that they are entitl
full since, MrHowe submitted, theClaimants only paid the money to Arka

Stroyion f al s e(hopknavingthat AksStroy was not independent

of the Defendants but, so the Claimants allege, a company which was owned or

controlled by the Defendant8land t hen what dyafemhmined t o t h
is, for the purposes of the completion of the cause of action, neither here nor

t h e.rAs &r Howe went on to put itié if the defendants have, as the

claimants say they have, set up potentially a Potemkin Village exercise which

consists of dew warehouses, but under the cover of which very large sums of

money were paid away on fake construction projects, then once it is paid away

it doesn6t much matter whether it was was
of Aksenger or putting togetherfew rusting railway lines that end up in the

bushsteedi t i s | ost to t.Warmingtahisthamet s ei t her
he added thai Si mi | ar | vy, it doesndét matter once

controlled companies, whether it is spent on utgitegpent on a Ferrari, or sent
overseas in the form of a foreign exchange payment or all the many other

numer ous payments that you beearsethbat t hese
Apoint is that the defendants titeated the
as they wished, and the claimant | ost ito

In the alternative, if (contrary to his primary position) the Claimants are required
to give credit for any construction work which was carried out,Hdwed s
submission was that any such credit ought to é ynodest indeed since,
whatever the possible cost of the works done at Ak2teald Aksenger, they

are of no value whatsoever to the Claimants. WNowe illustrated this
submission with the observation that incomplete and redundant sections of
railway atAksenger, for example, serve no useful purpose and, accordingly, can
hardly be described as having any value. In those circumstances, he submitted
that it would be quite wrong to require the Claimants to give any credit in

Page30



High Court Unapproved Judgment: Kazakhstan Kagazy PLC & ors. v Zhunus & ol

No permission is granted to copy or use in court

169.

170.

relation to work carried out atkxhal2 and Aksenger. MHoweb s posi ti on was
any credit ought, accordingly, ontp relate to the works done at Akzkhl

where there is now an operational logistics facility. In the further alternative,

the Claimantsd posititigtobagwentwhichsegksi f any ¢
to reflect the costs of the work carried out across all three sites (Akzhal

Akzhal2 and Aksenger), then, on the basis of the evidence given by the quantity

surveying experts (Mr Tapper and Mr Jackson), that credit oughe teery

modest (something between US$ 6.5 million and US$ 16.4 nmjilleomd so

reducing the size of the principal claim, before taking account of interest and
penaltiesonly a little to between US$ 92.7 million and US$ 102.6 million. Mr

Howe explained tht these figures were based on the valuations arrived at by

Mr Tapper, whose valuations of the work done at between US$ 22 million and

US$ 29 million need to be reduced by between US$ 13 million and US$ 16

million to reflect the fact that work in this valtion range appears to have been

carried out by other contractors which the Claimants paid directly since Mr
Tapperés view was that something |ike hal
is properly attributable to contractors other than ASkeoy. Mr Howe
highlighted in this context that even Mr
at just over US$ 80 million is significantly less than the US$ 109.1 million

which was paid to Ark&troy, suggesting that this would need to be reduced to

about US$40 millim t o take account of Mr Tapperds
contractors carrying out work.

Mr Arip and Ms Dikhanbayevdeny liability. They make the point to which |

have previously referred, namely that the case cannot succeed because the

Claimants are notia position to show that the monies alleged to have been
misappropriated ended up witlr Arip and Ms DikhanbayevaAs Mr Twigger

rather pithily (but entirely accurately) put it, the Claimants Haleet t he house
on establishing liability, almost exclusly, by means of establishing
6connectionsd®6 between Ds and various ent.
Court to make a generalised inference that such connections demonstrate
misappropriation of every Tenge paidtoA8 r oy. On Cs @ case, t h
of a connection (of whatever nature) equates to and is sufficient to establish the
misappropriation of approximately $109.1 million without the need to analyse

individual transactions or payments to ascertain whether they were genuine
commercialpaymest and/ or payments for the benef it

| have already explained, however, that, in my view, if the Claimants can

establish the connections between thesol | ed o6 Connected Entiti
Defendants, that is sufficient for their purposes. |, theeefage no merit in Mr

Twigget s submi ssion that, in relation to th
US$ 109.1 million left after taking account of the monies identified in Appendix

13B as having been paid by Afsat r oy t o t he O6Connected ENnt
that these were, indeed, owned or controlled by the Defendants), there is nothing

to indicate that that money was ever paid to the Defendants or to any individual

or entity connected with the Defendants. If Ai&&oy was owned or controlled

by the Defend nt s, that i s sufficient for the CI
applies to the 6éConnected Eni{Siroy.lites d whi ch
does not matter, therefore, whether Afk@moy paid the monies to the
6Connected Ent it itseel dhisesrsubjeceqnlyto & farthermoni es i
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point made by MfTwigger, which was thafi f o r t he themmenies part o

which ArkaStroy paid on to other parties, amounting to some US$ 60 million,

wasiused for the benefit of fio),paidkdKk Gr oup (

third parties with no alleged connection to Defendants, or returned to the KK
Gr o u phis is a reference to the US$ 36.9 million which was paid to the
entities listed in Appendix 13B and the US$ 23 million which was paid to the
Kazakh LLPs/@nstruction LLPs identified in the box at the bottom right of
Appendix 13B.

It follows that the question of whether Ar&iroy and the other entities
concerned (as identified in Appendix 13B) were owned or controlled by the

Defendants is of critical imptance. It was MiTwigget s s ub mi ssi on

evidence did not show that Ad&roy was owned or controlled by the

Defendants but, on the contrary, was a genuine commercial enterprise which
carried out genuine development and construction work, and that substantial

development d construction work was carried out at Akzhal 1, 2 and
Aksenger. Nor, MiTwigger maintained, did the evidence justify a conclusion
that the other entities (save for Holding Invest, Kagazy Invest, Kagazy
Processing andagazyGofrotara) were owned or contied by the Defendants
and that the Defendants caused monies to be paid teStrég and then on to
those entities for their own benefit.

Arka-Stroy

172.

173.

t hat

twas MrHoweb s submi ssion that t-Bteoyipwergi ti on i n

clear: it was a companyhich was wholly controlled by the Defendants, indeed

that it was effectively run and managed f

Arip effectively acting as its Chief Executive Officer by approving the
employment of key personnel and supervising its am&iand with Ms
Dikhanbayeva assisting Mr Arip with a whole host of administrative activities.

MrHoweunder st andably in this context
concerning ArkaStroy had evolved over time. In his first witness statement
made in Sptember 2013, Mr Arip had stated as follows in paragraph 25:

highl i

AMr Wernerés assertion that the O6KK Group

large sums paid to Ark8t r oy 6 1 s not tr ue .-Strdys
performed significant work on both th&kzhal Logistics Centre and the
Aksenger Industrial Park before the KK Group suspended thegectsrdlhe
morey that the KK Group paid to Ark&troy went towards labour, materials
and other constructionelated expenditures, as reflected in the numerous
invoices that the Claimants have submitted in connection with these
proceedingsThough Mr Werner alleges that Ard&troy was in reality under

the full direction and control of the Defendants, he does not state what this

allegation is based on. It is quitentrue. | had no direct or indirect interest in

have

ArkkeSt r oy and exercised no control over it.

Three years later in September 2016, at paragraph 145 of his fourteenth witness

statement, Mr Arip had this to say:
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Al want to make it ofcArkeSiroy befdned joinedthdhad not I
Kagazy Group. | had no direct or indirect interest of any kind in ABkay and
| did not have any controloverit di d not secretly operate

In his sixteenth witness statement, however, made in March thissyeatly
before the trial started, Mr Arip stated this in paragraphs 16 and 17:

A | have reviewed deStray fughert Ehese dotumentsd t o Ar
include documents where A&t r oy is called an o6affili:
Kagazy Group, or referred tas part of the Kagazy Group and approvals for
items like ArkeSt r oy 6s budgets and sal ari es.

As | explained in paragraph 25 of my first withess statement dated 2 September

2013 in response to Mr -SWerorye wias alilne g atail a
entty under the full direction and control
direct or indirect interest in Ark&troy and | exercised no control over it. In

the light of the documents now available to me, | wish to clarify my first

statement. | was neve shareholder of Ark&troy, nor did | have any

management position or any financial interest in it. Nevertheless, as | describe

below, and as | explained in my Fourteenth Witness Statement, the Kagazy

Group engaged closely with Ad&troy and monitoredlvat 1t was doi ng. O

Mr Arip went on in that witness statement to describe there hgiggo o d

business reasons for the Kagazy Group and Akar oy t o cooperate ¢
(paragraph 22), explaining thattheb an ks want ed a high | evel
about costand the structure of the projects before they would allow the Kagazy

Group to dr alanswhiohehe KK Graupnitad taken out to fund

its development activities. Mr Arip described the banks as wafithgp c ont r o |

the flows of cash to the generalnt@ctor which was Ark&troy and Arka

Str oy-6entsdde went ®roto explain as follows in the next two

paragraphs:

AThi s meant that c |-SireyevasesseniabWithdutiitatn wi t h A
would not have been possible to comply withthensbk s 6 pr ocesses and f
work. It was necessary to provide a constant stream of information to the banks

and the process was bureaucratic. To satisfy these requirements the Kagazy

Group needed a high level of cooperation from ABteoy and a high levef

visibility of matters like its arrangements with sgbntractors.

This all resulted in a situation where the Kagazy Group worked closely with
Arka-Stroy and helped it in many areas including legal and finance, since Arka
Stroy did not have the capégitself and a lot of information was needed from

it to provide to the banks. The Kagazy Group had all these resources and had
to help a lot to get Ark&troy to a level that will allow the various requirements

to be met so information could be providedtie banks and the funding for the
projects could be accessed. 0

The fact that Mr Arip should only seek to explain this so late in the day, whilst
maintaining his denial that he owned or controlled ABteoy, was explained

by Mr Arip in crossexaminatioras being the result of his wishingiioa d d r e s s
very speci fwhich hadbkea gad¢ by the Glaimants at particular
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174.

175.

stages and not dealing with matters in any more general way. This was not,
however, a satisfactory or open way to approach thengjiaf evidence,
particularly as Mr Arip would obviously have known from the very outset of
these proceedings that the Claimants were focusing on his involvement with
Arka-Stroy.

Mr Twigger sought to emphasise that Arkaroy was first established ol 1
July 2002 (it is not entirely clear by whom) before Mr Arip had any involvement

with the KK Group. He stressed- al so

examinationwas thatiedi d not i-BtrogdutendRédigcz
even know about the existenof ArkaS t r whem he joined the KK Group.

He went on to say thdt mo s t the fiksketimg that he became aware of
Arka-Stroy was when it was awarded the contract to build a warehouse for the
KK Groupb6s waste paper qtalforithe Claimants | t
to have to establish that the Defendants (and Mr Arip, in particular) set up Arka
Stroy as a vehicle for the frauds which are now in these proceedings alleged
since what matters is what the Defendants (and Mr Arip in particuladid
regards ArkaStroy after encountering the company.

Mr Twiggerwent on to make the point that Ar&iroy carried out substantial
work for the KK Group prior to Mr Arip becoming a shareholder in the KK
Group and prior to the Akzhal 1 project. | havedioed on this aspect previously
when referring to how, in the witness statement where he made the point that
the KK Group had entered into various contracts with Akay at a time
before he became a shareholder, Mr Arip had neglected to mention thé by t
stage he had been mailldb o ar d c.Alai happenedadn February 2003,
the month before the first of the contracts relied upon byTMigger was
entered into. MiTwiggersubmitted that, given the short timescale, it is unlikely
that Mr Arip would have been involved in the decision to enter into that contract
with Arka-Stroy. | am not sure, however, that | can agree with this since it does
not seemto meto follow. Thedom act was entered into
appointment. In those circumstances, especially since there is nothing to
indicate that the contract was one of any particular complexity requiring lengthy
negotiations (in fact, the only reference to the @msttis in a list of contracts
without any detail being supplied), it would not, in my view, be safe to conclude
that Mr Arip must necessarily have had nothing to do with the contract being
entered into. In any event, what matters, as it seems to mat Mitirip was

at this juncture quite obviously involved with the KK Group, even if it was his
evidence that between February and October 2003 the KK Group was really run

a

h a

mor

by Mr Alexandr Shilov as this was somethingdia r ansi t ifooMr peri odo

Arip as ke was still working with his previous company. Wwigger referred,

in similar vein, to two service agreements which were entered into between KK
JSC and Arké&troy on 1 and 20 August 2003, each concerning cleaning and
beautification services for the KK Gru p 6 s paper pl ant [
Specifically, MrTwigger highlighted that these contracts were signed by Mr
Arip at a time when he wa8 o n laydidector of KK JSC and not also a
shareholder in that company (something he was not to become until early the
following year via Kagazy Invest). However, the fact that Mr Arip was signing
contracts demonstrates that he was involved in this period.
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176. I't i s quite clear that i1t was Mr Aripods a
Group6s i ncr e a thiAmaStray.rAstothis; ieigsignificantthat
the contracts to which | have referred were signed for /tkay by a Mr S.M.
Zhanpeisov. MHoweput it to Mr Arip that this person was an employee of the
KK Group at that time and that Mr Arip would hakmown this because he had
signed his employment contract. In fact, Mr Arip explained that he did no such
thing since the signature on the employment contract appearing next to his typed
name was not his. He insisted that he had no knowledge of Mr Zhawnpeid
pointed out, by reference to certain employment records which he was shown
by Mr Howe, that these showed that Mr Zhanpeisov had been dismissed from
the KK Group on 1 August 2003 and that he was netigaged until 5 January
2004. The fact that Mr Zanpeisov had written to Mr Arip on 25 March 2003
seeking employment as (at least as per the agreed translatidrg ad o f
admini stration a wds, acaorgipgltoyMr Arg,Explaibethe nt 0
by the fact that every potential employee will write to¢hairman of the board
of the company where he or she is desirous of working. A person in that position
will, therefore, receive many such letters. This explains, Mr Arip insisted, why
he had no recollection of Mr Zhanpeisov. He went on to explain thhg tine,
people working in the KK Group hailt hei r own businesses 1in
many of the busi nes. He speculated tha this wthée h Kagaz
reason why these two service agreements had been entered into.

177. |had the impression, howeveratiMr Arip was ready forMHowed s quest i ons
on this matter and that he wast being straightforward in velh he had to say
in his answers. That impression was reinforced when, after being shown a lease
agreement entered into between KK JSC and /&tkayon 1 September 2003

relating to a temporary | ease of premis
explained that he did not remember who Mr Zhanpeisov was betaudel t hes e
contract s, I was basicall yHethenguckkhn g mor e o

pointed ow that, although the lease agreement described itself as having been
signedbythé Ch ai r man q ihfadtibwas simed by dotnebody else,

Mr Ikmet Muhanov. That excuse was not something he was, however, able to
give in relation to the document wh he was then shown, namely a contract
entered into on 2 September 2003 between KK JSC and3rkgy whereby
Arka-Stroy agreed to provide interior design services for an office development.
That contract was described as having been signed by Mr Zbanmsi behalf

of Arka-Stroy and by Mr Arip on behalf of KK JSC, and Mr Arip accepted that
the signature was, indeed, his. He immediately added, however, that he did not
remember signing the document whichwiias ot a bi.gewasthen r act 0
asked by MHowewhy Arka-Stroy would have been providing interior design
services. His answer was that he did not know because he was not involved in
the relevant discussions. Interestingly, though, he then added this:

A A r-&tray, so Mr Zhanpeisov and his partnerfhihk his partners in those

days was [ sic] Kanat Zhekbatryov, VI adi m
another partner, Mr Sartbayev, who basically took ABteoy on quite a
di fferent | evel 0.
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178.

179.

This rather indicated that Mr Arip knew not only about AB¢aoy (and in some
detail), but specifically about Mr Zhanpeisov. It appears that he realised right
away that he had, perhaps, said too much because he then hastily added:

ASalt he guys, they are construction
Zhanpeisov, b know that Mr Khan, he had a degree, he was a businessman.

He had a degree and MBA. Kanat Zdektyrovis o | know Kanat.
Zhanpeisov, but | do know Kanat, and Kanat was a construction engineer as
wel | hi msel f . o

Mr Howe pursued the matterith him further, including by reference to a
further contract entered into with Ad&troy on 4 September 2003 dealing with
waste paper, but was met with an insistence that he did not know Mr
Zhanpeisov. | am clear that Mr Arip was simply not telling téhtabout this.

As demonstrated by the initial unguarded answer which he gave, Mr Arip
clearly knew not only about Mr Khan (a director of AiBaoy at the time and,

as Mr Arip agreed, an employee of the KK Group) but also about Mr
Zhanpeisov.

The same pplies, quite obviously in the circumstances, to Mr Zhekgbut
Mr Khanos -$tey shavelhwoldéy mtkhe relevant time. As Wowe
pointed out, MiZhekebatyroya relative of Mr Zhunus, was in 2006 the owner
of PEAK and is somebody who, as a KK Gpoeemployee, has held a variety of

engit

roles including Head of KK JSCO06s Head of

Construction, an employee of Holding Invest, the owner of Kagazy Processing
and Kagazy Gofrotara, CEO of Kagazy Invest, the founder and CEOnbékt
Service Plus, the director of Trading Company and the owner/director of HW
and TEW. Despite this, as Mioweobserved, Mr Arip made no mention of Mr

Zhekebatyrovb e i ng Mr Kh a n 6-Stroyp 8MrTwiggerrrighlyn  Ar k a

pointed out that Mr Arip clarifiechlter in his crosgxamination that he was only
able to say that Ark&troy was owned by Mr Khan and Mhekebatyroafter
reading the documents in the trial bundle, and that he did not know that this was
the position when he was dealing with AB&roy sirce, as far as he was
concerned, when he was in contact with AB¢eoy in relation specifically to a
contract entered into between KK JSC and Asikeoy on 23 April 2005 relating

to the construction of foundatihens for ar
Amai n phededtwith was Mr Sartbayev. This does not, however, explain

why Mr Arip did not refer to MiZhekebatyrovand his involvement in Arka

Stroy in any of his withess statements. This omission was obviously deliberate

and intended to suggeisth a t Mr Aripds knowledge of, a |

Arka-Stroy was somewhat less than actually was the case. When asked by Mr
Howe, Mr Arip confirmed that MiZhekebatyrowvas, in fact, at the time (from

1 August 2003) employed by KK JSC as Head of Caftaistruction, albeit

that Mr Arip suggested that this wasigp r e t t yrolemnomleast because

Awe didndét have much .bisdiffculttcoseesviyrifu ct i on go

he was intending to be straightforward in the evidence which he gavenigertai
in the leadup to trial, Mr Arip would not have made mention of this. The fact
that he did not do so causes me to doubt, once again, his credibility.

Mr Twigger drew attention in closing to the fact that Mr Arip described Mr
Zhekebatyrowas somebody who always had his own businesses. He added that
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180.

Mr Arip freely acknowledged that MZhekebatyrovhad, on occasion (he

agreed with MiHowethat it happened r e gu) aragibed as Mr Zhunu
Mr Ari p06s nominee f or nvksa(m@deedytemporarilg st and +
holding their shares when the KK Group restructuring took place). Mr

Twiggeb s suggestion was that, since Mr Arip
was no reason to doubt his denial thatalekebatyrowacted as his nominee in

respect of ArkaStroy. | do not consider that this follows, however, since a

blanket denial that MEhekebatyroweveract ed as Mr Ar i pds nomi
have been wholly unrealistic. The fact, therefore, that Mr Arip was prepared to
acknowledge MrZhekebatyroé s nomi nee rol e in relation
which he accepts owning or controlling seems to me to be of only very limited

significance. Moreover, as Mlowe pointed out, it can hardly be overlooked

that, if Mr Zhekebatyrowvas prepared to act as a nongirend Mr Arip was

prepared to use him as a nominee, in relation to some companies, then, this

rather suggests that they would be prepared to do so in relation téStkdya

as well. It is clear to me that Mihekebatyrowas, as MHowe put to Mr Arip,

sonmebody who acted as a nominee in relation to ABkay in the same way as

he did in relation to other companies for Mr Arip. Miowe memorably

observed that MZhekebatyrowccupied somanyrolési t i s a wonder he
remember whahe was supposed to bé 0o i n g e,vlaer gvdnamnyorte

memorably describing himd@asone of the sort of Swiss ar
who is variously deployed, as | said, originally, a form of human rubber stamp

to stamp off on various do.dagmewths i n rel
these characterisations.

There is also the position of Mr Bek Esimbekov to consider. He became Arka
Stroyo6s 100% sharehol der i n January 20
Zhekebatyrod6 s and Mr Khanos 5 0Bewephta,rMehol di ngs.
Esimbekovis anotherpersoiiwh o appear s a$pecificalyeche t he pl a:
occupied various roles within the KK Grou
General Manager from 2008, Chief Executive Officer of Peak Akzhal and

President of Astan@ontract. He was alsthe owner/manager of Trading

Company bef or e -iNlaw akquired that compahyh and the

owner/manager also of Lotos. The latter is demonstrated, for example, by a

document described #isDeci si on No. 4 of the sole sha
L L Pdated 29 December 2006 which describes Mr Esimbekov as the sole

shareholder of Lotos and goes on to record his decision to sell to KK JSC

various plots of land. Mr Arip insisted in evidence that Lotos was not one of his

companies but belonged to Mr Esimbekexplaining that he waB a v ery

sophi st i c ardé¢hdt hep(RrAspfinvaas not in a position
everyone i n.Thidhie a mattanio avhich @ shall return but, for

reasons which | shall develop later, | am satisfied, however, titas lwas,

i ndeed, Mr Aripdbs company and that Mr Es
relation to it. It is telling in this regard that in his fourteenth witness statement

Mr Aripbs deni al that he owned or had an)
by the clainthat he did not know if that company was owned by Mr Esimbekov.

This is impossible to sqgu-exangnationthah Mr Ar i p
Lotos was Mr Esi mbekovds c¢ompafinhyad Mr Arip
just forgott en .Hewehtom® pisify this an the hasiskhato

events took place sometimeagod@dt was difficult for me
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remember ma n.yhisovasmapa@onexcese made, in my view, to try
and distance Mr Arip from Mr Esimbekov and so from Lotos. tTha
Esimbekov acted on behalf of Mr Arip in relation to ARaoy as well is
apparent from the fact that as early as Jun@52Bir Esimbekov was
representing Ark&troy when, on 6 June 2005, he signed a termination
agreement withKagazy Gofrotara on ArkeSt r oy 6 s behal f . This w
matter of weeks after, on 22 April 2005, he had given his approval along with
others on behalf of KK JSC to the agreement entered into the following day
between ArkaStroy and KK JSC. When asked about this byHdwe, Mr Arip

stated that he did not know that Mr Esimbekov was a director of-Bilay.

This is despite the fact that it was Mr Arip who cowsigined the 6 June 2005
contract on behalf dlagazyGofrotara purporting to act as a director. It should
be borne in mindn this context that Mr Arip and Mr Esimbekov (and Ms
Dikhanbayeva) worked together at KazTransCom before joining the KK Group.
Mr Esimbekov and Mr Arip were, therefore, hardly strangers. In these
circumstances, it is difficult to accept that Mr Arip didt know in what
capacity Mr Esimbekov was acting or purporting to act when entering into this
contract. MTwiggerreferred to a different contract which was also entered into
on 6 June 2005. This was a contract entered into between KK JSC and Arka
Stroyand was in respect of the design and commissioning of an office building.
As Mr Twigger pointed out, this contract was signed by Mr Zhekebatyrov on
behalf of ArkaStroy rather than by Mr Esimbekov. Mwigger complained

that, in the circumstances, it wasong to have suggested to Mr Arip, based on
the termination agreement entered into on the same day, that Mr Esimbekov was
acting as a director of Ark&troy at that time. | do not agree with this. It does
not matter that other contracts signed by otherpleeawhether Mr
Zhekebatyrowor, as in the cases of a third contract also entered into on 6 June
2005 and another contract concluded on 24 June 2005, a Mr Uteuliev) can also
be seen to have been entered into with Akay at this time since all that
matters is that Mr Arip cannot have been as ignorant as to what Mr Esimbekov
was doing as regards AH&troy as he suggested.

181. If there were any remaining uncertainty over the role played bgs#nbekoy
this is removed when a note which Mr Esimbekov sentrt&&tgey Tulegenov
on 24 November 2010 (a note which Mr Tulegenov forwarded on to Mr Zhunus)
is considered. In that note, which came after Mr Tulegenov had indicated that
he was leaving KK JSC, Mr Esimbekov was very clear as to what had been
expected of m. He wrote this:

AAs a result of your announcement to | e
Kazazy [sic], | consider it necessary to contact you regarding some personal

matter. As you know, | have been working in this company since July 2003.

During this timel had a chance to work in various sections and take part in
various activities of the company. Qui te
involved in execution of instructions of a very specific nature. During this time

| never received any complaint®f the management.

ol

At present, when the companyo6s sharehol dc¢
and you made a decision to move to a new
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182.

183.

some issues still unresolved, the issues which the former shareholders
guarantee taesolve via you as well.

First, during all this time several companies were registered in my name, as a

legal owner, and | was registered as a director in a few other companies.

Certain financial transactions and operations were executed via these
companies. The nature of these transactio
entirely legal. In addition, when | agree to register these companies in my name

| was firmly promised that there would be no problems as the companies would

be definitely closedwhen in March 2009 the shareholders annodnitesir

decision to move their offices abroad, | asked to take these comparies o

close them. In return | received assurances that within three months all

companies would be closed and | would even receiventiictation confirming

their liquidation. However, as it became known to us now, nearly 2 years later,

not hing has been done to that effect. ¢€éo.

Mr Esimbekov was clearly describing his role as a nominee for the former
management of the KK Group, includingcardingly Mr Arip. The position is

really very clear indeed. I n the circumst
that he did not know what role Mr Esimbekov was playing is simply untenable.

Next, there is Mr Shabadanov, who became a director ot Btkg (appointed

byi Resol ut i on osfgnedlwy|Me Esiieckol)eomn  November

2009. In addition to what MHowe described, with more than a touch of

sarcasm, as hisihappy and fortuit olutsr,oMmovol vemen
Shabadanov also happened to be al at i ve of Ms Di khanbaye
husband and somebody who worked as Mr Ar |
Arip acknowledged and as | shall come on
of Bolzhal. It is quite obvious that Mr Shabadanov must have beemglay

similarly nominal role for Mr Arip in relation to Ark&troy.

Matters do not stop there, however, since there is also Mr Sartbayev to consider.

It is striking that the first time that there was any mention of kar oy 6 s owner
being Mr Sartbayev washenMr Sannikov produced his witness statement in

September 2016 in which he stated that the first time that he had heard-of Arka

Stroy was when he met Mr Sartbayev in around Spring 2006 and Mr Sartbayev

introduced himself as the owner of that comparg/l Aave made clear, | regard

that evidence as having been made up. There is not a single document

supporting what Mr Sannikov had to say in this respect. Nor, tellingly, did Mr

Arip say anything in any of his witness statements about Mr Sartbayev being

ArkaSt r oyd0s owner. It is inconceivable that
this at a much earlier stage in the proceedings had what Mr Sannikov had to say

been truthful. The fact that he did not do so is, therefore, significant. It was

highly surprising in the circumstances, that relatively early on in his eross

examination Mr Arip should choose to mention, almost in passingfithaa t e r

onMIr Sartbayevibasi cal |-$t t @y koAr gai t eMra di ffere
Howeinitially let that pass but returneéd the topic after the short adjournment.

He put to Mr Arip that he must have had some idea of who owned3trkg.

This resulted in this lengthy response from Mr Arip:
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184.

AYes, but -landdt wan quitd ctear,tndt juss some idea, it was very
clear to me. Because what happened when-Stkay, when we had the tender

i when ArkaStroy had been doing all kind of small jobs on Kagazy, | simply
did not bother who owns it and what it is doing. But during the big tender for
construction of the cardbodrfactory, it was a big factory, it was like 30,000 or
40,000 square metres, a lot of infrastructure, a lot of investment, it was probably
the first significant construction of Kagazy Group.

So during that period, we have the tender. And /ABkay was one of the
bidders. We have some other bidders, but ABkaydid not want to tender,
because tender was won by the Dutch
is not new information for claiamts, because there is this factory standing there
and the name Bemaco is on the wall of the fac®oythey wothis tender.

ArkaeSt r oy gave a much | ower ipethisteadert h an

despitethat because we thoughtve had our resemations in terms of whether
Arka-Stroy is actually capable of winning this tender.

So during that moment | had a meeting with Mr Sartbayev and he was owner of
Arka-Stroy, so he probably had some other minor partners like Khan and Kanat
Zhelebatryov. But forme the main person was Mr Sartbay®asically |
explained to him that we are very happy with the price and job you did before
is a good one. Also | understood from him that dwened some other
construction businesses, Kastrovanov is basically his corapgsic], but | said

we are going ahead with Bemaco and thats$e from that moment on what |
actually knew, owners of Arkat r oy . 0

Mr Howesuggested to Mr Arip thatthiswésa t a | dndtBat h@irhyad n o
discussion with the owners of AHstroy,because you are the owner of Arka

St r.dMy Arip denied this and went on to explain that the reason why he had
not previously mentioned about Mr Sartbayev was that he thoughi thatt i s

compa

Be ma

really the first t.iHendarifiedlater thobddi dmel nadh o ut

explain because | thought the whole situation around Sartbayev was explained
better by Mr Sanni kov, .Juhas | aacclean thdt | y
Mr Sannikov made up what he had to say concerning Mr Sartbayev, so | am
equally clear tht Mr Arip made up this evidence also. It is fanciful to suppose
that Mr Arip would have chosen to say nothing about Mr Sartbayev at an earlier
stage if what he ultimately came to say during his eexssnination was even
remotely true.

It follows also tha t I cannot accept Mr Ari pods
concerned, it was Mr Sartbayev who acted on behalf of-&tkay in deciding

to employ Mr Makovac. That plainly cannot be the case. This is a matter which
| have previously touched upon when deglwith the employment contract
dated 1 July 2005 entered into between A8y and Mr Makovac. It will be

t

knew

ev

recalled that that employment contract was signed on-8rkar oy 6 s behal f

by Mr Sartbayev but by Mr Arip himself. | have also previously cared the
email which Mr Makovac sent to Mr Arip in October 2006 and rejected Mr
Ari pdbs suggestion that this related
Stroy but to a role assisting Holding Invest. In short, Mr Arip told lies about
these matters. Theosition is clear beyond peradventure. It was Mr Arip who
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decided to hire Mr Makovac for Ark&troy. | do not accept that Mr Arip was

merely acting in an advisory role which entailed him assisting -Stkay to

recruit Mr Makovac. It was also Mr Arip tohwem Mr Makovac typically

reported, as demonstrated, for example, by an email which he sent to Mr Arip

on 26 July 2005 enclosinga dr aft proposal of the organi
t he Ar ka Standafferigdontdiseussyitawith Mr Arip. That Mr

Makovac regarded himself, and was treated by others, as being, in effect, part

of the KK Group was abundantly clear from the evidence in this case.

185. Another example concerning Mr Makovac specifically is the email to which |
have previously referred in whicMr Makovac looked to Mr Arip to be
provided with more employees to work on the logistics centre. Yet another
example is an email which Mr Makovac sent on 6 October 2005 to Svetlana
Zykova at the KK Group in which he essentiadlgkedforit he payment of
salaries for Arka Strojsic] 0. Mr Arip suggested that the explanation Wy
Makovac sometimes asked him or the KK Group to approve the expenditure of
Arka-St r oy, beausse Ithdveatd payifor that at the end of the day, it has
t o be appr This exdlanétign, hoveever, makes little sense if, as Mr
Arip would have it, Mr Sartbayev was Ad&t r oy 6 s owner and s
Makovacods superi or {(wiggerdise sought bo@xplaiMr Ar i p) .
away other documents such tageemddetoDi khanba
meeta request by Mr Makovac for urgent funding of KZT 20 million for
excavation work and prepayments for haulage (transporting warehouses from
Slovenia) on the basis that this represented whaffWigger described as
A f | e x iTherdaly, it se@&ms to me, is that this was simply another example
of Mr Makovac (and Arké&stroy) looking to the KK Group to do what a parent
will often do for its subsidiary. In the same way, it is to be noted that in
document on which Mfwiggerplaced someeliance (albeit only in a footnote
and on a different point) namely something entiftedVe e k | y Coor di nat i
Meeting of ARKSSTROY ddatPe&éd 3 October 2005 and on
notepaper, there is reference to a meeting chaired by Mr Makivadich
there is reference to thiel e g a | d prpparingimeé it c ont racts for
Stroy within 2 days after receThising the
mu st be a reference to the KK Groupods
indication that ArkaStroy itelf had a legal department. It follows, therefore,
that what was contemplated here was that the KK Group would prepare legal
contracts for its suoontractor. That seems a most unlikely scenario to me. Even
more intriguingly, the document goes on to state a has beten décided that
each contract shall be approved by the signature of the following three persons:
Messrs Tulegenov, Di kha.ittisiapossibletoseand Macco
why the first of these two people should be approving contradskarSt r oy 6 s
behalf unless the company was part of the KK Group. The document then ends
with a reference tai No t i riew emplgyees of Ark&troy LLP on their
movement t o withihe reevamifRersyy® n s i hdergifie er sono
as somebody called Svetlana, namely Svetlana Zykova who was an
administrator within the KK Group. Again, it is not easy to see why new-Arka
Stroy employees would receive notification from an employee of the KK Group
unless ArkaStroy was itsel&e member of the KK Group.
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186.

These are documents which are only consistent with-Stkay being treated

as part of the KK Group. Nor are they isolated examples of documentation

pointing towards the conclusion that this is how A8teoy was, indeed,

regarde at the time. Other examples include documents where- 3ty

personnel areescribed as though they are employed by the KK Group. | have

in mind, for instance, a note which was put togetheAfbance Bank by Ms

Tatiana MikhailovnaKazinets where she s described as PEAKO
Accountant yet in other documents (including, perhaps most notably, various

Acceptance Acts) she is described as A8kar oy 6 s Chi AgnbtheAccount an
example concerns Mr Tulegenov who, despite being a senior employee within

the KK Group, was also described as Akda r oy 0 S Deputy Direct
Sharipov was asked, in particular, in cressmination about a letter which he

wrote to Mr Tulegenov on 28 October 2007 conceriingh e f or mati on of
commissionfor the acceptance inspton of the completed construction of

water pipeline and sewerage utility networks at the construction site of the

PEAK Logi st This fetterOvas dddressed to Mr Tulegenov in his
capacity as Ark&&st r oy 6s Deputy Directowasa Mr Saoul
letter which had beei cr eat ed f or a Mp®haripow denieds r eal | y ¢
this, insisting that it was 8 d o c u me nt reflecting a relati
di f ferent .Intergstngly, Bowdvertthe exch@anges then continued

in this way:

AQ It was well known, wasnoét it, Mr Shar.i
for Arka-Stroy at this time?

A. As far as | know, he was in charge of quality across the group.

Q. When you say, OAcross the group6, you
A. Right.

Q. Inclwing ArkaStroy?

A. No. He was in charge of quality, to make sure that the construction quality
is where itwas required to be. Hence | informed him to be prepared that | would
be checkinghat facility.

Q. The reason why he was at AiQaoy was becauseehwas in charge of
guality on behalf of the KK Group?

A. He was in charge of quality on the construction side, right.
Q. On behalf of the KK Group?
A. Right.

Q. And included within that were his responsibilities for Agteoy? | just want
to be clear abotithis.

A. Yes. He was in charge of controlling quality with A&kda r oy . 0
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Mr Sharipov was here confirming, in effect, that Aik&oy was, indeed, treated

as part of the KK Group. So, too, Ms Svetlana Zhondelbaeva was listed as Arka

Str ofyEmpl oyenesi besepof or b udng eegistratore t t | e ment
documents, whilst also working as an accountant at Prime Estates and Peak

Akzhal. This is clearly also why, to take a further and final example since it is

not necessary to rehearse every instance, Mr Sandésworibed himself in the

email which, as | have previously mentioned, he sent to Olga Kan at the KK

Group (copying in both Ms Dikhanbayeva and Mr Sharipov) on 17 January

2007afiFi nanci al DirectofStatoyPEAIROLLP and A

187. Quite clearly, things ent much further than the mereiyc | ose commer ci al
r el at iwhicksMr Twiggersuggested was all that there was between the
KK Group (specifically KK JSC and PEAK) and Ar&iroy. An illustration of

this is a | etter which Kountaat) sgeiodi yeva,
Alliance Bank on 15 February 2006. That letter requested the preparation and
installationofi an addi ti onal ser vi c@ienfsyseemmond si gn:

for the f ol | andthemlistedacoMmpesariesefcampaniesiwith

the KK Group. Amongst that list, at the end, was A8teoy. This type of
document points, conclusively as | see it, to the inevitable conclusion that Arka
Stroy was treated at the time as part of the KK Group. So, too, does an Excel
spreadsheet whickgs Mr Howe put it, comes from théi ot her end of t h
s p e c timthanitdelates to accounting entries compiled, it seems, by the KK
Group Finance Department for the period from January 2009 to October 2009.
As he submitted, whoever made the various entries in that spreadsheet, in order
to monitor account balanceggarded Arkestroy as part of the KK Group and,

as such, an entity whose accounts were able to be adjusted as an internal group
matter.

188. These are only examples. | mention them merely to illustrate the type of
documents which exist. | do not, in the cir@tances, propose to list every
document which establishes the correctness dfived s s ub mi ssi ons on
topic. Suffice to say that | have considered all the evidence and am quite clear
that those submissions are, indeed, correct. In addition to thersnattich |
have already addressed, the other evidence which | have taken into account
includes the many corporate documents which are only really consistent with
Arka-Stroy being part of the KK Group. By way of illustration, as | have
previously explainedy reference to the evidence which was given by Mr
Sharipov, in the minutes of the regular budget review meetings which took
place Arka-Stroy was identified as a subsidiary of Kagazy Invest. Futhermore,
Arka-Stroy was referred to as a subordinate compdryagazy Invest in an
Order dated 28 April 2006 regarding tighter internal controls, and-8tiay
was identified as a subsidiary of Kagazy Invest in Regulations of the Legal
Department of Kagazy Invest. In addition, resolutions regarding-8rkar oy 0 s
budget were passed i n KK-Skdywssdeschbedhr d meet i
as a KK Group subsidiary in regulations relating to the KK Group bonus system.
Moreover, there is the fact also that Aiaoy can be seen in the evidence to
have featured in numeus multiparty agreements involving entities within the
KK Group and other companies alleged by the Claimants in these proceedings
to be 6Connected Entitiesd. Again, |l do n
such contracts but they include: a debt@ssient agreement between Trade
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House (PEAK Akhal), ArkaStroy and Lotos; an assignment agreement

between Trading Company, Trade House (PEAKMSK) and ArkaStroy; an

assignment agreement between Trade House (PEAK);3trkg andKontakt

Service Plus; aassignment agreement betwdédf JSC, Arka-Stroy and HW:

an assignment agreement betwddt JSC Arka-Stroy and TEW; and an

agreement between Trading Company and Atkay for (unlimited) financial

assistance; a draft debt transfer agreement between, Oosaing Company,

Arka-Stroy and HW which included what Mtowesuggested wasiar e ve al i ng
comme nt rdfeoribgad tleee havingbeédnn o basi s for the ori
d e b t Mrélowesubmitted, and | agree, that what these agreements appear to
demonstate is that the various entities entering into them were being treated in

a manner which is inconsistent with any of them having any independence of

the type which MrTwigger suggests Ark&troy enjoyed. On the contrary, it

seems to me that Miowe was ridht when he submitted that the agreements

effectively amounted téi a c c o u nt i mvigich ewolived ithe shaffling

around of monies between members of a single group of companies. It will be

recalled that this is a topic which | addressed when describimat W
characterised adiuMs eBl kbanbawedadanp!|l ausi
when she was shown various documents relatirgntostructionwhich she

had given concerning the drawing up of financial assistance or debt transfer
documentation. | am quitelear that agreements of this sort could only be
concluded (despite her denial s) by Ms Di
every company was a member of the KK Group.Héiwe was right when he

submitted that not only does the absence of any evidencthénatwere ever

negotiations with the various entities point strongly towards a conclusion that

these were not genuine agreements, but there is also no logical commercial

reason why these various entities, if genuinely independent, would be willing to

entea into arrangements involving, for instance, the swappfraydebt owed to

them by a substantial (and known) KK Group entity for a debt owed by a

company which is unknown to them.

189. In addition, but importantly, there is also the evidence concerning thgemer
between PEAK and Ark&troy in 2008 which | have already addressed in some
detail. MrTwigge®s submi ssion was that too much ¢
this regard on what he describedias wo i s ol at ed emai.l s, both
He suggested thatdlwording of these emails is obscure and says nothing about
a merger between the two companies (as opposed to changes in email
addresses). He relied, in addition, on what Mr Sharipov had to say ir cross
examination, which was to deny that there had bemerger between PEAK
and ArkaStroy in 2008 and, indeed, that at that timné¢ her e was a conf |
between PEAK and Ark&troy which resulted from the fact that A/&&oy had
left quite a lot of elements undelivered on their construction and they had to fix
t howithdpretty much daily di sSraytatthe and sca
t i mMrdwiggerobserved that that evidence is not consistent with-Stkay
being a member of the KK Group oOor some so
with this evidencerbm Mr Sharipov is, however, that | did not find it to be
evidence which was even remotely credible. | reject it, in fact, as being evidence
which was made up. As for the emails themselves, in my view, they are both
quite clear and only consistent with &mmger of the two companies (not merely
their two computer systems) having taken place. | am clear, in short, that the
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evidence concerning the merger provides s
case that Ark&troy was owned or controlled by the Defemtda

190. Mr Twigger made a number of other submissions in support of his overall
proposition that ArkéStroy was (and only ever was) an independent entity and
not a part of the KK Group. | have dealt with a number of these already and so
in what follows | shdlendeavour not to repeat myself. First, | have already
mentioned that he referred to a number of contracts which-3ircy entered
into at a ti me when, al beit that Mr Arip
Management Board (in February 2003), he hado/betome a shareholder. As
Mr Howe observed, however, the contracts concerned were (as, indeed, Mr
Arip, on occasion, himself stated) relatively minor. This is confirmed by a
document which Mr Makovac drew up entitied. i st of facilities coc
Arka8 r oy L L P dwhichinctude@ Wotk Blane with a value of KZT
800 million as follows: waste paper recycling shop for Kagazy Processing
(earthworks, levelling, reinforced concrete foundations, installation of metal
framework, water supply etc.); consttion of production warehouses
(foundations and metal framework); paper stock preparation room (earthworks,
foundations, installation of walls and roof framing); paper manufacturing shop
(internal water supply, waste removal, ventilation networks andr flo
installation); and construction of the administration building (foundations,
framework, roof, landscaping, site improvements, paving and reinforced
concrete barrier). Although the fact that this work was carried out demonstrates
that ArkaStroywasobvw us |l y already 6in business®d in
Mr Makovac joined and, furthermore, that AfB&roy was engaged in
constructiorrelated work, the fact remains that the contract which it entered
into on 15 August 2005 with KK JSC which had a valuKsT 2,191,375,600
(approximately US$ 16.97 million), the first of the-called PEAK contracts,
and the contracts which followed were of a completely different order.

191. Indeed, it is worth pausing here to consider what were the contracts which were
entered into between KK JSC and Ai®aoy and under which KK JSC came
to pay the substantial monies to Arf&&roy and which led to the bringing of the
PEAK Claim. | have jusmentioned the first of these contracts which was
concluded on 15 August 2005. This was concerned with Akzhal 1. It should be
appreciated that, as a result of an addendum dated 1 February 2006 (and signed
by Mr Arip on behalf of KK JSC), the contract priseas subsequently
substantially increased to KZT 3,117,885,039 (US$ 24.15 million). The August
2005 contract did not stand alone, however, since that contract was followed by
a further contract, also concerned with Akzhal 1 (at least originally), concluded
on 2 November 2005 between Peak Akzhal and Atkay with a price of KZT
3,364,266,404 (approximately US$ 26.05 million). This was, in turn, followed
by a contract dated 1 March 2006, again between Peak Akzhal and#hoya
where the agreed price was KZ.,531,936,250 (approximately US$ 11.07
million). Some four months after that, another contract was entered into, on 6
July 2006, this time between PEAK (then called Megalogistics Terminal
Services LLP) and Ark&troy and concerned not with Akzhal 1 bat [east
originally) with Akzhal 2, with a contractual value of KZT 1,023,000,000
(approximately US$ 7.92 million) which was increased shortly afterwards,
through an addendum dated 1 August 2006, to KZT 6,185,948,905
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192.

193.

(approximately US$ 47.91 million). Arfal contract was concluded between
KK JSC and ArkaStroy on 28 March 2008 for a price of KZT 2,472,812,005
(approximately US$ 19.15 million). Although it is right to acknowledge that Mr
Arip and Ms Dikhanbayeva quibble over whether this was signed by Mr Ar
and suggest that it was not even drafted until November 2009 by which time
they had left Kazakhstan for Dubai, it is tolerably clear that ABtay was paid
under this further contract, albeit apparently by referencing a different contract
altogether ¢ne described as being dated 11 January 2008) which was not
actually entered into. Specifically, Mr
accountancy expert, Mr Thompson, has identified 12 payments from KK JSC
to Arka-Stroy amounting to KZT 2,229,648,58%de between November 2008
and January 20009.

It is worth also taking a moment to consider what Ms Dikhanbayeva had to say
about these contracts. According to her, the August 2005 contract was initially
for work on Akzhall but was, in fact, used for Akzkh2aland the addendum
entered into in February 2006 was to increase the price to allow for the
additional work required at Akzh&. The November 2005 contract, Ms
Dikhanbayeva explained, was for work at Akzlhadnd, as such, replaced the
August 2005 cont. It included, she added, the price of the Akzhahetal
warehouses, although these were subsequently bought directly from Loging for
approximately US$ 6.8 million. As for the March 2006 contract, this was also
in relation to Akzhall, the intention beig that this contract would replace the
November 2005 contract and that the Akzhahetal warehouses would not be
included in the new contract since these were now the subject of a separate
contract with Loging, but Ms Dikhanbayeva stated that it wasnatgly
decided to leave the November 2005 contract alone. The July 2006 contract, she
went on to explain, was supposed to be for work at Ak2hedd the increase

in the August 2006 addendum was to cover the cost of AkZlmaktal
warehouses, but in the @nhe Akzhal2 warehouses became the subject of a
separate contract with Seybold and this contract was not used at all in relation
to Akzhal2. Instead, according to Ms Dikhanbayeva, the contract was used for
the purposes of Aksenger and described in twmatext as having been a
ASuppl ement al Aogthee Jeilyn 2006 coniart Bhis further
agreement has not, however, been located.

This was curious evidence which it was not at all easy to follow, still less accept.
What matters, however, is thatken together, these were major contracts worth
as much as US$ 160 million to AH&troy, a company with only a very modest
track record which entailed nothing like the level of experience which might be
expected in a company securing such large contréicts, furthermore,
instructive in this context that, in an effort to explain that ABteoy was
already significantly involved in the construction business when it entered into
the 2005 contracts, the Defendants should rely on the document to whieh | ha

previously referred dated 3 October 2005
is entittedii We ekl y Coor di nat i SA@ROMe aiticédRorg o f ARKA

analysis, there is very little in that document to indicate what work-Atkay

was doing at the time. Isicertainly impossible to see how this is a document
which evidences any significant construction work having been carried out by
Arka-Stroy. Indeed, it is worth mentioning in passing that the fact that the
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document i s on t he KHKherGuppodsghe proposdigtne paper i
that ArkaStroy was not an independent company. It should be borne in mind

also that the contract entered into by Afaoy with KagazyGofrotara on 6

June 2005, the contract which Mwigger pointed out was signed by Mr

Uteuliev rather than by Mr Esimbekov, although substantiZlTK16 billion),

never, in fact, happened. | agree with Mowe, in the circumstances, that there

is very little evidence to demonstrate any substantial construsttosity on the

part of ArkaStroy or to justify the conclusion that the company had a substantial

independent management, such as to justify the scale of the contracts that it
subsequently entered into with KK JSC from August 2005 onwards.

194. It should be nted also that, in setting out details of what Mr Makovac did at
Arka-Stroy after his arrival in late 2005, Mwigger highlighted the fact that
by November of that year Ark&troy had 15 employees and was described by
Mr Makovac to the Karasay District dé of Department for Employment as a
Astandal one enterprise whose <core |ine
construction of .fseendsuaeithamnif anything, thisn g s o
assists MrHowed s s u b mi s s i o fStrog had omdy, readhdd thA r k a
position where it had as few as 15 employees in this timescale, it is difficult to
see how it can really be the case that beforehand it was a company which could
have been engaged in any particularly substantial work. | might add that | tend
also to thinkthat the description which Mr Makovac used in describing the
business to local officialdom somewhat hints at a business which was only at
that stage really getting going. The same applies to the further point made by
MrTwiggerc oncer ni ng Mmptétarkcoui sapoodustioreengineer
from abroad, also described in the letter to the Karasay District Head of
Department for Employment. Mr Makovac was plainly making efforts to boost
the companyods workforce precisetly becaus
lacking. It is also interesting in this context that the opening paragraph of the
letter reads as follows:

AThe initial registration of the company
connection with a change in the location, corresponding amendments we

introduced to the registration documents. Tdae ofre-registration at the

Department of Justice of Almaty Region was 22/08/2005, numberaBPE)5-

TOO. o

Again, although it is fair to say that not all the underlying material which might
be relevantd this point appears to be available, this suggests to me that it was
only in August 2005, and therefore just after the first of the PEAK contracts was
entered into, that Ark&troy really became, at least in any significant sense,
commercially active.

195. It was also suggested by Mwiggerthat in early 2006 Ark&troy issued a
tender in relation to the development of the Akzhal and Aksenger projects in
view of, among other things, the proposed positioning of the Almatyroad
in the Almaty transportatiodevelopment strategy. A perusal of the relevant
document relied upon demonstrates, however, that it was not really a tender at
all but, as indeed th@ Do ¢ u me n titselSpatat,p@ Bough description
the project frame, to be used for initial feadtlyilcalculations and price
pr op o #ishosaodocument which demonstrates any real work carried out
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by Arka-Stroy and is rather more consistent with Afaoy at that stage being

little more than a stap. MrTwiggerwent on to point to various athmatters.

He referred, for example, to Mr Makovac assisting the KK Group management,
including Mr Arip and Ms Dikhanbayeva, from early 2006 onwards by
providing information pursuant to their requests to enable the KK Group to
obtain financing and relevapermits for the project. He highlighted also how,

starting in March 2006, Ark&troy developed procedures for the selection and
management of sutontractors and produced minutes of its tender committee,

and how shortly after that Ark&troy began holdm regular meetings with its
sub-contractors, in particular the designers PTlpishcheprom and Intereng
Almaty. This, together with work done creating business plans and marketing
material, Mr Twigger suggested, establishes that the Akzhal projects were
genune and thattheywefen ot some fictionalAsMrevi ce t
Howepoi nted out, however, It has never
construction work was carried out; on the contrary, it isesatlent that work

was done on the Akzdl sitesince there are, quite clearly, warehouses which

have been built there. The Clai mantsd pos

out, it was not carried out in sufficient quantities to justify the amount of money
which the KK Group parted with. Clearlysa it would not have been possible

to justify the very large sums of money being paid out by the KK Group without
having some sort of construction activity to show for it. | agree witliHbive

that, in the circumstances, the fact thatiMiiggerwas abldo point to the types

of activities which he identified only takes matters so far. In my view, it is not
far enough. I am quite clear, indeed, considering the totality of the evidence and
bearing in mind lies which Mr Arip and others such as Mr SannikaolvNan
Sharipov (as well as Ms Dikhanbayeva, of course) told when giving evidence,
that the suggestion that Ad&troy was a genuinely independent construction
company, as opposed to a company controlled bipéfendants, is fanciful.

The US$ 49.1 million wich Arka-Stroy did not pay out

196. | shall come on to deal with the payments which Agteoy made out of the
US$ 109.1 million (net) which it received from the Claimants. Two initial (but
important) points made by Mrwigger need, however, to be addressedhat

outset. The first of these points concerns Mvigge® s submi ssi on t hat

relation to US$ 49.1 million of the US$ 109.1 million net total paid to Arka

Stroy between August 2005 and July 2009, there is no evidence that any onward
payment came to be ade by ArkaStroy to any entity connected with the
Defendants or that the money was used f

197. | have touched on this already, but there is no issue that US$ 36.9 million net
was paid by ArkeStroy to Holding Invest (US$#illion), Kagazy Invest (US$
5.5 million), Bolzhal (US$ 2.7 million), CBC (US$ 0.2 million), Kagazy
Processing (US$ 7.4 million), Kagazy Gofrotara (US$ 1.6 million), Lotos (US$
6.6 million), Trading Company (US$ 4.5 million), TEW (US$ 3 million), HW
(US$ Q7 million), Kontakt Service Plus (US$ 0.7 million), that a further US$

23 million netwas paidtothesoal | ed 6Kazakh LLPs® or 6Con

namely Ritek, MoukGroup, BiznesPrivat, TESS and Bed#&ltroy, and that the
remaining US$ 49.1 million &s retained by Ark&troy.
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198.

199.

As to that US$ 49.1 million, Mfwiggers uggest ed that the CIl ai
forensic accountancy expert, Mr Crooks, effectively conceded that he had no

basis for saying that the US$ 49.1 million had been misappropriatdd Agip

and Ms Dikhanbayewsince he confirmed that he had not engagediirsap e c i f i c
transactionby-t r a n s aexerdise amil that the analysis which he had
performedinvolved@ buc ket appr oach, dihemamouhte sense w
going into the bucket, if lam use that notechnical term, and we looked at the

payments going out of the bucket, to see where the majority of the income or

cash fl ows came from and. Asedrdingle Mt he cash
Twigger contended, the most (if anything) that thei@lants could hope to

recover in respect of the PEAK Claim is approximately US$ 60 million (US$

109.1 million less US$ 49.1 million). However, | reject this contention. As |

have previously explained, what matters is that the Claimants parted with the

monies which they did in ignorance of the fact that the recipient of those monies,

Arka-Stroy, was a company which was controlled by the Defendants. | agree

with Mr Howe that it is not for the Claimants to have to explain what Arka

Stroy did with each and every tenge it received from them. This is not to say

that credit should not be given for genuine construction work which was carried

out, and nor do | mean to suggdsit; where money has been repaid to the KK

Group, this should simply be ignored, the issue which | come on now to address.

| shall come back to the first of these points but as to the second matter, which

applies not only to the US$ 49.1 million retaingdArkaStroy but also to any

monies paid to theTwig@edrsnasatbend sEn toint iweaso6 t
formulating the PEAK Claim, the Claimants have given no credit at all for

money which was paid to Ark&troy and retainedby that company, or which

was paid to the 0CaeStrayamndtherdpai€Ebadkitotthee s é by /
KK Group by those entities. His point was that there cannot be said to be
misappropriation where there has been repayment by such entities, and that this

must all the more be thease if those entities are properly to be regarded as

having been owned or controlled by the Defendants since, if that is right, the

repayment ought likewise to be treated as having been made by or on behalf of

the Defendants themselves. The difficultyiwthis submission, however, is that

Mr Crooks made it clear in the report which he prepared in March this year that

he was not blind to this point and had carried out an analysis of what might be
described as the 6state arfdatcltouhCoron dctt &
Entitiesd which involved | ooking at trans
subject matter of the PEAK Claim. It is worthwhile setting out what Mr Crooks

had to say in his repairt extenso

A101l &4 my 4 omwamd 6 tiow9, Fidentified soBestransactions
that took place directly between the ERdcipients and KK Group
entities which are not included [in] the cash flows described in the
RAPOC ¢ Consequentl vy, I have carried
described in this séon.

10.2 | present below the findings of my analysis of direct transactions
between the KK Group and 42 specific FS Entities andRaapients
(the 6éDirect Transacti ousdfprthisThe det al
work is explained in Appendix 10, paragh 10.50. | collectively refer
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to the 42 entities as the ORel evant C
this report.

103 The aim of this analysis was to ident|
Transactions between the KK Group and the 42 Relevant
Counteparties in the available period, as these potentially could have
some relevance to the quantum of the claim, depending on their
circumstances. The Relevant Counterparties are listed in Table 129,
Appendix 10. To be <cl ear ,soily,ieeeport her
not those already accounted for in the RAPOC.

10.4 As there is a large amount of available Cash Data in this matter for a
variety of different entities, for reasons of proportionality and efficiency,
my Direct Transactions analysis used thaikble 1C Cash Ledger
Reports of the ten KK Group companies. The scope of my Direct
Transactions analysis is thereby limited as are any conclusions that can
be drawn from it. | have not sought to
identified or further investigate the context of these transactions. This
analysis does, however, provide an insight into the transactional
relationships which may assist in assessing whether further analysis
may be beneficial to quantify any potential impact on the claim.

10.5 | note that this section generally assumes that the status of the relevant
entities in terms of being part of the KK group, or not, is consistent
t hroughout the period. o

Mr Crooks went on to say this:

fi 1 0 Assshown in Table 87 below, we identified 3,39%4alitransactions
between KK Group entities and the Relevant Counterparties, totalling a
net payment from the KK Group of KZT 13.004 billion (approximately
US$ 100.70 million) to those Relevant Counterparties. Note that all
transactions shown in ihsecton are from the KK Group perspective:
all net payments from the KK Group are denoted as positive values and
alrecei pts into the KK Group are denot e

Then, after setting out Table 87 and, indeed, Table 88, Mr Crooks continued:

A 1 0 Alltransactions shown in the two tables above (and discussed in the rest
of this section) are Oadditional d or
transactions that are already included in the RAPOC. For clarity, the
above two tables show separately any newdagtions that we have
already identified in other areas of this report, i.e. in the Completeness
testing and the Onward Tracing/Ekcipient analysis.

108 I n overview, the net o&énewb6 direct cash
the Relevant Counterparties@unt to a net outflow from the KK Group
of approximately US$ 100.70 million or KZT 13.004 billion. For an
assessment of any possible effect on the claim, a detailed examination
transactionby-transaction would be required, which is not within the
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200.

201.

202.

scope ofmy work. The majority of my work in this report is necessarily
focused on the frauds as pleaded. o

In the pages which folloyMr Crooks set out in detail the results of his analysis.
He concluded in paragraph 10.28 by saying this:

Al found 3, Bdhghctiong bhetwden theekKiKtGroup and Relevant
Counterparties. In the absence of a detailed examination of all 3,394
transactions, all | casayhere is that the KK Group position as a whole shows

a very considerable net payment out to the Relevant Qpantes of US$

100. 70 million (KZT 13.004 billion).o

Mr Howe submitted that the analysis performed by Mr Crooks was entirely

appropriate. | agree. It was clearly unrealistic to expect him (or any other expert)

to do what MrTwiggersuggested, which was teview the payment narratives

in relation to all 3,394 transactions. Mr Crooks was clear, both in his report and

when he was crossxamined, that the exercise he engaged in was intended to
provide him with somé& c o mfsmecethadd needed t o bbato#fortab
t he KK Group was st il IFariframchlding hisreges, pay ment
therefore, to the point which was given such emphasis biMilyger, namely

that payments made by A&t r oy t o 6Connected Entitiesod
way back to te KK Group, Mr Crooks had this point very much in mind. As he

putit, hehwant ed some comfort that in fact al
been | ooking at on, | etbds say, appendix 1
Gr o uThefact that MiTwiggerwasable to pick Mr Crooks up on aspects of

the analysis which he carried out (including, for example, the fact that he

included transactions involving Arkatroy when his intention was t o i dent i fy
cash flows outside of payments going to Agka r )adges nb in my view,

alter the core fact that what Mr Crooks did demonstrates that there clearly was

a substantial balance in favour of the KK Group.HWwe speculated, indeed,

in his reply submissions that the claim advanced against the Defefidardsu | d |,

onanot her analysis, have been very much bi

It does notassist MFwigger, i n such circumstances, to al
acceptance in crosamination, for example, thatthérenay be expl anat i or
for any given payment since, as Mr Ckegointedoutii n t he same way t |
will be explanations for the other exceptions that drove us to think about doing

t hi s e A®heexplaired earlier in his cremsamination when he was

asked about the payments to and from A8y, his primay focus was not on

payment narratives but on cashflows, and he only looked at narratives when

considering whether an adjustment to the claim was required. In the
circumstances, | take the viewthatMriggeb s cr i t i ci sms concerni .t
carried out by Mr Crooks were unwarranted.

| was unconvinced by Mifwiggetb s r el i anc e, in particul ar
carried out by Mr Thompson in a report produced in April this year which

entailed an analysis of whaayments were made to certain of the (alleged)
0Connected Entitiesd and what funds were
entities both before and after 30 May 2007, reaching the conclusion that of the

KZT 22,313,564,410 paid by Ark&troy to the entities ancerned, KZT

3,306,690,748 was repaid to the KK Group.Héweobjected to MiTwigged s
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reliance on Mr ThompsonosMrdmmanddia c h , ma K i

Dikhanbayevahave not pleaded any positive case that the size of the PEAK

Claim should be ragted to account for particular repayments and highlighting

in this context that such a case would need to have been set out in the defence

in order to enable both sidesd experts
sympathy with this objection. Theige however, a more substantive point which

can be made. This is that the difficulty with the approach adopted by Mr
Thompson is that it represents little more than a snapshot and says nothing about

the overall accounting position between the Claimants ant he o6 Connect ed

Enti t i e bldweputAtsMr Whompson has focusedomid i tt 1 e sl i ce

p ay meamd hasonot looked attheoad e r pi ct ur e. Mr Cr ookso

in contrast, involved looking at that broader picture, albeit in order to provide
himwith i ¢ o mfrathertthan precision. The more precise analysis performed
by Mr Thompson, if it is to have any meaningful value, would need to have been

performed much more widely. As Mioweputitti we know t hat quite

from the very large number tfansactions that we have considered in these
proceedings and form part of the pleaded caseretieere numerous other

transactions taking place oftage, as it were, between the connected entities

and t he .cThase maasadicn® were, again as Nowe put it,
Ascattered here and t her dofrpushases of appear

corrugated board and .losubheircuntsthnces,gtss of t hat

quite clear to me that the approach adopted by Mr Thompson, and relied upon
so heavily byMr Twiggerwhen seeking to criticise Mr Crooks, is as flawed as
it is unhelpful.

The monies paid out by Ark&troy

203. Having considered the position of AHSiroy and the appropriate treatment of
the payments which the KK Group made to that company, itvismezessary
to explore in a little detail the onward payments which were made by Arka
Stroy to other entities. In the case of the PEAK Claim, these other entities are
(in addition to ArkaStroy): Holding Invest, Kagazy Invest, Bolzhal, CBC,
Lotos, KontaktService Plus, Kagazy Processing, Kagazy Gofrotara, TEW,
Trading Company, HW, Bed@&troy, TESS, BiznePrivat, MoultGroup and

Ritek. MrHowel abel |l ed these each as the &éConnec
mentioned, the | ast kfhi VLl Pisnd pdaliggdr ocuuglha rMra s

preferred to call them the O6Construct.i
payments which were made by Arlsaroy comprised US$ 23 million to the
6Kazakh/ Construction LLPs®d and US$ 36.
6ConnErctietdi es 6.

204. It should be noted right away that, except for Kagazy Invest, Kontakt Service
Plus, Kagazy Processing, Kagazy Gofrotara, HW and TESS, all of these entities
also feature in the Land Plots Claim. As for the Astana 2 Claim, the entities
involvedthere are Holding Invest, TESS and another company, Ada Trade. The
extent of the overlap is apparent from looking at Appendix 13B (in relation to
the PEAK Claim) alongside the diagrammatical portrayals which Mr Crooks
prepared as regards the Astana 2 Clamd the Land Plots Claim, namely
Appendices 15.2A/15.3A and Appendix 14B respectively. Specifically, taking
some of the examples cited by Mowe, it could be seen from Appendix 13B
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that, in relation to the PEAK Claim, Bolzhal and CBC received funds from
Arka-Stroy whereas Appendix 14B shows that in relation to the Land Plots
Claim these companies were two of the three entities (along with Holding
Invest)which were recipientsf the funds which came from KK JSC. Similarly,
again in relation to the Landd$ Claim, as Appendix 14B illustrates, Bizhes
Privat, TESS, MoulGroup, Ritek and TEW received most of the sums
transferred which Bolzhal and CBC had received from KK JSC, adding up to
approximately US$ 37.1 million, whilst also, as Appendix 13B shaeegjving
(again between them) something in the region of US$ 23 million from-Arka
Stroy in relation to the PEAK Claim. Then there is Lotos which features in
Appendix 13B as receiving US$ 6.6 million from Aslsaroy in relation to the
PEAK Claim and also imppendix 14B (the Land Plots Claim) where a
payment of some US$ 1.3 million from TEW (a recipient of the monies from
CBC which had itself obtained them from KK JSC) can be seen albeit that the
selfsame day Lotos transferred the money to Bi#Pgat. Lastly, although it

is worth stressing again that these are only examples, Appendix 13B (the PEAK
Claim again) reveals that Trading Company received approximately US$ 4.5
million from Arka-Stroy in relation to the PEAK Fraud, together with an
additional US$1.8 million from Holding Invest which that company had
received from KK JSC. Although these are merely illustrations, they
demonstrate very clearly the extent to which Appendices 13B, 14B, 15.2A and
15.3A are largely dealing with the same entities, arttiaithere are significant
overlaps between all three of the claims which are brought in these proceedings.
It is particularly striking that the entities to which Arlsaroy paid some of the
most substantial amounts of money as shown in Appendix 13Bgiootftext

of the PEAK Claim) appear also in Appendix 14B and so in the context of the
Land Plots Claim. Why this should be the case is not easy to fatihdnAifip

and Ms Dikhanbayevaare right and Ark&troy was a legitimate and
independent constructi@mompany. | agree with Miowethat this cannot have
simply been a coincidence and, furthermore, that this matters because, if it was
indeed not a coincidence, this provides significant support for the proposition
thatMr Ar i pds and &Ghsisedce that thay bichnpteamait the
frauds which are alleged by the Claimants should not be accepted.

205. Itis against this background and taking into account what | have already had to
say concerning the evidence which was giveMbyrip and Ms Dikhanbayeva
and the witnesses whom they called that | now come on to address the position
i n rel ation t o each of t he (all eged)
0Kazakh/ Construction LLPs®é or at | east t
(as portrayed in Appendix 13B). Agll appear, in some cases the issue is not
whether the particular entity was owned or controlled by the Defendants but
whether payments made to that entity are properly to be regarbedafide

h

Holding Invest

206. That is the position in relation to Holdj Invest since it is common ground that
this company was jointly owned by Mr Zhunus and Mr Arip. It is also common
ground that Kagazy Invest was a whetiywned subsidiary of Holding Invest.
These were both originally holding companies, through which Mgk and
Mr Arip owned the KK Group. Indeed, as at December 2006, prior to the IPO
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207.

which took place the following June, Ms Dikhanbayeva explained in one of her
witness statements that the KK Group structure looked like this:

L 100%
Kagazry lnvest
160% 100
L 100% | rooes
Kapary Gofrotara Kagary Processing Trade Hounse KK I5C
(PEAK Akzhal)
l 104%
Kagary Recyeling
PEAK _ 100% Kanat

N Thekebaryrov L 100%
Kagazy Trading

In about December 2006, as part of the preparation for the IPO which took place
in July 2007, Ms Dikhanbayeva went on to explain, Holding Invest, Kagazy
Invest, Kagazy Processing aK@gazyGofrotara were all removed from the

KK Group, with the result thahe KK Group structure at that stage looked like
this:

EK FLC
l 100%
KK ISC
100% 100%
Wy L3
PEAE Eagazy Recycling
100% | | 100% J 100%
PFEAK Aksenger PEAK Akzhal Kagary Trading

Mr Howe emphasised that Holding Invest, Kagazy Invest, Kagazy Processing
andKagazyGofrotara continued throughout to be owned by Mr Zhunus and Mr
Arip. This is significant, he submitted, insofes & can be demonstrated that
monies were paid to those companies after they had left the KK Group but also,
he suggested, insofar as monies were paid to such companies before they left
the KK Group since it does not necessarily follow that payments nefdesb
departure should be treated as whatHitrwe describped as @cr edi t t o
g r o uThi®is because, he explained, this will depend on whether the monies
left the KK Group with the company which received those monies from-Arka
Stroy. If the monies dideave when they should have stayed within the KK
Group, then that, MHowe submitted, aghtnot to have happened. As he put
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it, it is not legitimate to move monies out of subsidiaries into parent companies
before then hiving off the parent companies.

208. It seems to me that Miowe was right about this. This matters because of the
submissions which were made by Nwigger in relation to Holding Invest
(and, indeed, Kagazy Invest, Kagazy Processing and Gofotara). Thus, having
drawn attention to the fact tha i t is the Claimantsd case
received net payments of KZT 519 million/US$ 4 million from Afaoy and
that, because Holding Invest was jointly owned by Mr Zhunus and Mr Arip,
they received the benefit of those paymentsTMiggerwenton to justify the
payments by making a series of points. He began by acknowledging that
between January 2006 and December 2008, KZT 16.65 billion was paid from
Arka-Stroy to Holding Invest and KZT 16.13 billion was paid from Holding
Invest to ArkaStroy,resulting in a net amount of KZT 519,214,035 being paid
from ArkaStroy to Holding Invest. He pointed out, uncontroversially as |
understand it and based on certain tables which Mr Thompson produced
showing the various money transfers, that the KZT 16ohiltid not derive
from the KK Group but from two loans drawn down from Alliance Bank, and
that that amount was repaid to Alliance Bank with interest by Holding Invest
via Arka-Stroy. As to the net amount of KZT 519,214,035 which forms the basis
of Claimann s 6 c |Taiggerwent\dn to explain that, prior to 30 May 2007,
KZT 122.85 million was received by Holding Invest, and that Holding Invest
paid approximately KZT 22.65 million out of that sum to KK JSC as the return
of financial aid with approximatell(ZT 55.73 million being paid as financial
aid to Kagazy Invest as the main group operating company. Accordingly, Mr
Twiggersubmitted, approximately KZT 78.38 million was paid back to the KK
Group. As to the balance, KZT 44.33 million, this was paid filitias,
construction, bank commission and interest payments. Looking at the position
after 30 May 2007, MiTwigger pointed out that, ignoring the KZT 16 billion
repayment to Alliance Bank (via Arkatroy), around KZT 475 million was
received by Holdingnvest after 30 May 2007 and that out of that KZT 241
million was paid to Caspian Minerals LLP as financial aid, KZT 515,032 was
paid as financial aid to KK JSC, KZT 100,000 was paid to Kagazy Invest as
financial aid, and the remainder (KZT 233.21 milli&gs paid for utilities (and
other services), rent,iar e cr eat i on al, commissions,tcurrencyc ount 0O

purchases and taxes. It was Mrigge® s s ubmi ssi on, in these ¢
that the only onwards payment which the Claimants could even conceivably
all ege had been used for the Defendantsbo

benefit) is the payment which was made to Caspian Minerals which Mr Arip
has never disputed was owned by him jointly with Mr Zhunus.TMirgger
observed, however, that Mr Arimt not been crossxamined about this and,
furthermore, that it could not be known whether the payment involved a
misappropriation without first knowing what the state of account was, at that
stage, as between the Claimants and Holding Invest as at 3200&y In
addition, MrTwigger suggested, it is highly unlikely that after 31 May 2007
there was complete separation between the activities of Holding Invest and the
KK Group so as to mean that payments made by Holding Invest ought to be
regarded as beingif the benefit of Mr Zhunus and Mr Arip rather than the KK
Group.
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209.

210.

There are, however, a number of difficulties with these submissions. First, as

Mr Twigger himself recognised, his submissions were made without knowing

what the 06st at eweerfthelaimants and ldoldivglsveseas b e t

at 31 May 2007. As | have explained, h o
accountodo evidence before me is that whi c
evidence does not asshgtr Arip and Ms Dikhanbayevéor reasons which

have previously given.

Secondly, MiTwigge® s submi ssions take no account o
Mr Arip and Ms Dikhanbayevéhemselves gave for the bulk of the relevant

funds (the KZT 16 billion) going back and forth between A8teoy and

Holding Invest in so short a space of time, namely that it was because of an

entirely separate (albeit ultimately abortive) construction project that Holding

Invest was trying to carry out with Arkatroy. Specifically, in his first witness

statement Mr Arip stateds follows at paragraphs 31 to 35:

i 3 IThe transfers from Ark&troy to the other two former KK Group entities
(Holding Invest LLP and Kagazy Invest LLP) were related to a project
that Baglan and I invested in near Astana. We purchased approximately
300 hectares of land and intended to develop it into a business and
logistics park among the lines of what the KK Group was planning for
Almaty. Given its high quality work on the KK Group projects, we planned
to use ArkaStroy as the general contractor four Astana project as well.

32. In order to fund this project, we sought financing from Alliance Bank,
which required ArkeStroy to produce in advance detailed technical
documentatiorio support the proposed budget. Based in large part upon
the information produced by Ar&troy, Alliance Bank agreed to loan
KZT 6 billion (approximately US$ 46.5 million) to fund this project,
which Holding Invest LLP drew down and transferred to acoaat of
Arka-Stroy about 29 June 2007. | note that it was necessary for Holding
Invest LLP to immediately draw down the entire amount of the loan in
order to ensure that these proceeds would be available for the project.
Due to theimmaturity of the Kazak banking sector and the relative
instability of the banks, a guarantee that the funds will be made available
in future would not have been sufficient.

33. After drawing down the Alliance Bank loan, it became clear that the
estimated budget of KZT 6lmh would not be sufficiertb complete the
project. Alliance Bank indicated that in order to obtain further financing
we would have to return the current loan and reapply for a new lidm,
revised technical documentation supporting any newly propogedgdet.
Accordingly, ArkaStroy transferred the original loan amount of KZT 6
billion back to Holding Invest LLP (plus interest), and Holding Invest LLP
then returned those funds to Alliance Bank. Alliance Bank also retjuire
that we pay a variety of fedses and costs related to the issuance of the
loan and its early repayment. Because we believed that 3urky was
responsible for failing to correctly estimate the cost of the project, we
insisted that it ultimately bear all costs of the loan repayraedt other
losses we incurred as a result of the project being put on hold, and it did
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so by transferring funds to Holding Invest LLP and Kagazy Invest LLP
during the following months.

34. In September 2007, we submitted a revised loan proposal for ajecpr
based upon the technical documentation produced by 3ikyy, and we
were able to secure from Alliance Bank a KZT 10 billion loan
(approximately $77.4 million), which Holding Invest LLP drew down and
transferred to an account of Ark&troy that itcould only access as and
when approved by Alliance Bank. However, the project was delayed as a
resultof ArkaSt r oy 6s failure to obtain certairt
the initial phases of the project. In addition, due to the brewing financial
crisis, Aliance Bank advised us that it intended to unilaterally increase
the interest rate under the loan (as it was contractually entitled to do),
which would cause a substantial increase in theraV or cost of the
project. In light of these problems, as wa#l other factors, including
growing concern over the increasingly difficult economic environment
generally, we ultimately decided to cancel the project. We therefore
retrieved the KZT 10 billion from Ark&troy (with interest), and
transferred it back tdhe bank on about 10 October 2007. As before,
Alliance Bank demanded that we pay substantial fees, fines and costs in
connection with this transaction. Végain tookthe position that it was
ArkaeSt royods responsibility tdlospeay t hese
that we sustaied ArkaStroy initially objected to this but eventually
agreed to make a series of payments to compensate us.

35. As the foregoing demonstrates, AMBa r oy 6s transfers to Ho
LLP and Kagazy Invest LLP exceeded inconpagments from these
entities due primarily to interest and fees related to the Alliance Bank
loans. There is nothing at all improper about this and, obviously, none of
this excess benefited me in any way. In fact, we suffered significant losses
asaresubf the failed Astana project. o

211. | acknowledge that MTwiggerwas able to make the point that no claim has
been made in relation to the KZT 16 billion and no loss sustained by the KK
Group given that the money was repaid. However, it is striking that an
explanation has been given Mr Arip and Ms Dikhanbayevevhich found no
mention in MrTwigge® s ¢l osi ng submissions. I am qu
the case. It was because Niwigger appreciated that the explanation was
unsustainable since, when asked altloeimatter in crosexamination, Mr Arip
struggled to give an adequate explanation. It is quite clear that what Mr Arip
described in relation to the construction project was made up. Not only is there
not a single document to support his evidence that thhas such a project, but
| agree also with MHowe that it is inconceivable that such very large sums
would have been drawn down only for Afs&roy and Holding Invest to
supposedly realise within days that the project had to be abandoned because it
wasnot ready to proceed. | agree also that, adHelve put it, it is stretching
credulity well beyond breaking point to suggest that this happened not just once,
but twice, within a short space of time. In the circumstances, it is hardly
surprising that in ls closing submissions Miwiggerfelt obliged to ignore Mr
Ari péos explanation concerning the net bal
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Stroy in the sum of KZT 519,214,035 and instead sought to focus on an analysis
of the various payments which passed leetwArkaStroy and Holding Invest
which took no account of Mr Aripbs expl an

Kagazy Invest, Kagazy Processing dabazyGofrotara

212. Similar difficulties beset MiTwiggetd s s ubmi ssi ons concerning
which again involve the Court being inett to take a narrow approach to the
various money transfers which are portray

213. The Cl ai mantsd case is that Kagazy I nvest
million/US$ 5.5 million from ArkaStroy and, as with Holding Ingg thatMr
Arip and Ms Dikhanbayeviaenefitted from those sums by virtue of the fact that
Kagazy Invest was the direct subsidiary of Holding Invest, which itself was
owned by Mr Zhunus and Mr Arip. Miwigge® s submi ssi on was tha
it is correct tlat Kagazy Invest received a net payment of KZT 710,407,631
from ArkaStroy between May 2006 and November 2008, there was no
misappropriation since, as far as the Defendants were concerned, Kagazy Invest
had received this amount from ArSiroy because Ark&troy had itself
received a similar amount of money from Kagazy ProcessingKaghzy
Gofrotara in 2005 and the KZT 710.4 million represented repayment of the
amounts due from Ark&troy to Kagazy Processing/Gofrotara together with
repayment of sums ddeom Kagazy Processing/Gofrotara to Kagazy Invest.
For reasons previously given, however, this is not an answer to the claim.

214. Since it is apparent that the claims are
case is that Kagazy Processing received ngimpats of KZT 957.2
million/US$ 7.4 million from ArkaStroy and that the Defendants benefitted
from those sums by virtue of the fact that they were the indirect owners of
Kagazy Invest. In fact, as Mr Crooks accepted, KZT 957.2 million is not the
correctnet amount paid by Ark&troy to Kagazy Processing since the correct
figure is KZT 814,657,954. In relation kmgazyGofrotara, the Claimants say
that this company received a total net sum of KZT 208.2 million/US$ 1.6
million from Arka-Stroy.

215. Itis worthwhile illustrating the degree to whislfir Arip and Ms Dikhanbayeva
sought to contrive complex explanations on this topic. Ms Dikhanbayeva had
this to say in paragraphs 175 to 180 of her sixth witness statement:

A 1 7 B 2005 the KK Group decided to prackewith two new projects: the
production of sanitary tissue projects at Kagazy Processing and the
production of corrugated board products at Kagazy Gofrotara. Kagazy
Processing bought equipment for the new business and required new
buildings to locate andoperate the equipment. Kagazy Gofrotara
considered building a new plant to produce corrugated packaging. It
bought European equipment, which was more powerful than the
machines it already owned, and needed a new building for this
equipment.

176. ArkaStroy was selected as one of the contractors to build the new
buildings for Kagazy Processing and Kagazy Gofrotara. Akay was
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177.

178.

179.

180.

She expanded on her theme in her eighth witness statement at paragraphs 14 to

16:

to commence the development of the project design documents and
budget estimates. Each of Kagazy Processing and Kagazy Gofrotara
entered into a contract with Ark& t r oy . é

Kagazy Gofrotara paid KZT 647,900,000, and Kagazy Processing paid
KZT 218,500,000, torka-Stroy in 2006. In addition to that Kagazy
Gofrotara and Kagazy Processing paid some advance payments to Arka
Stroy under these contracts in 200H.he] Claimants do not take into
account these 2005 payments to ABteoy from Kagazy Gofrotara and
Kagazy Processing.

| explained in paragraph 52 above that in the course oflpf@
restructuring Kagazy Gofrotara and i§azy Processing were removed
from the KK Group, but their assets were transferred to Kagazy
Recycling that continued the construction projects. As a result, Kagazy
Gofrotara and Kagazy Processing cancelled their contracts with-Arka
Stroy and it repaid th@dvance payments back to Kagazy Gofrotara
(KZT 856,100,000) and Kagazy Processing (KZT 1,175,700,000).

Arka-Stroy received money from 2 entities (Kagazy Processing and
Kagazy Gofrotara), but returned money to 3 entities (Kagazy
Processing, Kagazy Gotara and Kagazy Invest). Kagazy Invest was
the parent company of Kagazy Processing and Kagazy Gofrotara and
had provided financial aid to those companies. Kagazy Gofrotara and
Kagazy Processing asked Arkaroy to pay certain amounts to Kagazy
Invest asrepayment of the financial aid instead of returning them to
Kagazy Gofrotara and Kagazy Processing. Therefore, the payments of
KZT 710.9 million from Ark&troy to Kagazy Invest is the financial aid
returned to Kagazy Invest by its two subsidiafidéagazy Processing

and Kagazy Gofrotara. All the relevant transactions were documented
by contracts.

Thus, the payments from Ardroy to Kagazy Gofrotara, Kagazy
Processing and to Kagazy Invest, that the Claimants complain about
related to the refund dhe advance payments that Arg&roy received

in connection with the above projects, including the sums of advance
payments made to Arkatroy in 2005 that the Claimants had not taken
into account. Kagazy Processing and Kagazy Gofrotara used the funds
refunded by ArkesBt r oy t o repay their bank

A 1 4 1L have already described the reasons for the payments fromSAr&s

15.

to Kagazy Processi ng HKagaPyInvestdbPg azy

A

Kazakhstan Kagazy PLC & ors. v Zhunus & ol
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(6Kagazy I nvest 6) ankhgatagfmtarg) .Golf r ot ar

have also now reviewed section 3 thepert Report of lan Aird
Thonpson dated 6 March 2017.

It appears that Ark&stroy paid back to Kagazy Processing more than it
recaved from it. | do not know why. Anyway, Kagazy Processing and
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216.

Kagazy Gofrotaraised the advance payments that it received back from
ArkaeSt roy to pay to Kagazy Recycling LL
to repay their loans to Alliance Bank and Kazkommertkbdn
particular, Kagazy Processing paid KZT 516,577,043 to Kagazy
Recyclingand Kagazy Gofrotara paid KZT.38,010,722 to Kagazy
Recycling. Kagazy Processing repaid its loan from Alliance Bank by
paying KZT 2,787,218,284.80 on 5 November 2007 (in addiidhe
payment of KZT 220,106,759.72 received from /Bkay, this payment
included other funds, particular those received from Kagazy Recycling
for the fixed assets that Kagazy Processing transferred during the
restructuring) and KZT 3,316,306.81 on 6vWémber 2007. Kagazy
Gofrotara repaid its loans from Kazkommertsbank by paying KZT
83,935,066.17 on 8 February 2007.

16. | have already said that Kagazy Gofrotara and Kagazy Processing paid
some advance payments to Aoy under construction contracts in
2005, but the Claimants did not take them into account. Mr Thompson
has identified additional payments that Kagazy Processing and Kagazy
Gofrotara made to Ark&troy in 2005 (net KZT 142,539,384 and KZT
489,0640,63). These net amounts roughly correspendhé KZT
710,407,632 paid to Kagazy Invest as return of financial assistance that
Kagazy Invest provided to Kagazy Processing and Kagazy Gofrotara at
an earlier time.o

| agree with MrHowet hat Ms Di khanbayevads expl anat
not least beause, as was put to Ms Dikliayeva in crosgxamination, if what

was happening in relation to the KZT 710.4 million paid to Kagazy Invest really

did entail repayment of a debt due to it from Kagazy Processing/Gofrotara as

she maintained, then, it is otttht the amount paid did not match the sum which

was owed to Kagazy Invest by Kagazy Processing/Gofrotara. Ms

Di khanbayevads explanation was that there
three KK Group companies which had to be taken into account bui whidld

not be apparent only from a review of the 1C database$wigjger submitted

that that explanation was credible and should, in the absence of contradictory

evidence, be accepted. | do not agree, however. Ms Dikhanbayeva was a witness

who was prepa&d to give evidence which was untrue. | see no reason, in such
circumstances, to give her the benefit of the doubt on this issue. The more so,

since MrHowewas right to observe that the explanation given both by her and

by Mr Arip bears little resemblande the pattern of transactions described in

Mr Thompsonds tables.Twiggedsedttamgtdéspj use
what Ms Dikhanbayeva had to say in answer toHdwed s questi ons on t
issue, this is a point which Mr Thompson himself acknowdeldafter he had

been asked by MHowein crossexamination to read what Ms Dikhanbayeva

had had to say by way of explanation in her sixth and eighth witness statements.

After Mr Thompson had read the relevant passages, the following exchange

ensued:

A Q. anHyou. Now just in general terms, based on that description, would you
agree with me that what you might expect to see, when you come on to look at
the payment flows, is something that conforms to approximately this sequence
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of events: the sequence oénts described is that in about June 2005 Kagazy
Gorfratara [sic], possibly also Kagazy Processing, enter into a contract with
Arka-Stroy for things to be done?

A. Mmhm.

Q. Then in the course of restructuring prior to the IPO, at the end of May those
two companies are removed from the group?

A. Yes.

Q. As a result of which refunds then occur, it is said, to three companies rather
than two, which is Kagazy Gofratara [sic], Kagazy Processing and Kagazy
Invest. So you have the payments by the two comparim® tee IPO on
respective contracts. The contracts are then unwound or cancelled and the
payments go back?

A. Yes.

Q. So what you might expect to see in the payment records, therefore, is a
payment or two, or perhaps a little batch of payment shortly iféeentry into
the contract, around 2005, by the two companies, KG and KP?

A. yes.
Q. I am shortening it to make things a bit easier.
A. I understand.

Q. And then a pause and then cancellation followed by refunds in the financial
flows back to the threeompanies, assuming that it is appropriate to pay back
to the three companies?

A. Yes.
Q. That is what you might expect to see?
A. That sounds reasonabl e. 0

Mr Thompson was then taken to his tables, after which the following exchange
took place:

A Q. € AsS you can s e eStroy stdrten apoatyfebeiaryt s f r om
2007, if | have got this right, and then they continue over the following months

right the way through, in fact ultimately the last payment from /Atay is in

November 2008. Arall of these payments seem to be described as a mixture.

They are provisional financial aid under a contract dated 2006 and provisional

financial aid. Now, just looking at th&dng list of payments, of the payments

going to Kagazy I, doesitstt fit tha descrigtorec§ whatt app e a
is said to have occurred in the witness statements we have just been looking at?

A. Not obviously, no. o
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Mr Thompson was then taken to other tables in which he had (again most
helpfully) set out details of paymentstlween, respectively, Ark&troy and
Kagazy Processing and AH&troy andKagazyGofrotara. Again, it was put to

him that his analysias set out in those tables did not accord with the explanation
which Ms Dikhanbayeva had given. He agreed.

217. In the circumgances, | have no hesitation in rejecting the evidence which was
given byMr Arip and Ms Dikhanbayevan this point. This was untruthful
evidence which necessarily made it very difficult for Mwiggerto meet the
case advanced by Mtowe Mr Twiggernoneheless made a number of other
points. He submitted, for exampl e, t hat |
KZT 99.047 million of the KZT 710.4 million was used for operating expenses
and that this was mainly before 31 May 2007, although the fact that payment
for operating expenses continued beyond 30 May 2007 is,TMgger
suggested, inconsistent with the payments being misappropriations since
payment of operating expenses by Kagazy Invest in the aftermath of the
restructuring and IPO must have been of fiernte the KK Group. He
highlighted also how KZT 119.111 million was used to purchase land from an
unconnected company (Kaisar LLC) in February 2007, with nothing to suggest
that this payment was not for the benefit of the KK Group, and how Kagazy
Invest @mid KZT 31,315,789 to KK JSC between February and October 2007
and KZT 13,368,000 to Kagazy Recycling in November 2008. He also drew
attention to the fact that, while Kagazy Invest paid a total of KZT 469.956
million as financial aid to among others KK@SHolding Invest and Kagazy
Processing, the payments made to Holding Invest and Kagazy Processing after
30 May 2007 only amounted to approximately KZT 35.835 million. He, lastly,
observed that, whilst of the sums paid from AStoy to the (alleged)
6Coected Entitiesé KZT 451,009, 772 was pa
Processing, Holding Invest and Kontakt Service Plus, that sum was paid over
prior to 31 May 2007, with only KZT 100,000 being paid to Kagazy Invest by
those entities after 31 May 2007orFreasons previously given, however,
specifically given the exercise carried out by Mr Crooks, this is not an answer
to the claim.

218. | n any event, the answer to all of these
tables, it is clear that a net amounsofme KZT 990 million was paid by Arka
Stroy to Kagazy Invest, Kagazy Processing ldagdazyGofrotara after 31 May
2007. Specifically, table 8 of Appendix 7, which sets out overall details of
payments, gives a cumulative total as at 7 May 2007 (the lagtkefore 31
May 2007) which identifies a net cumulative total paid by Kagazy Invest,
Kagazy Processing amkhgazyGofrotara of KZT 315,706,074.43. After taking
account of Ofi nanci alStrayasati22Mag20@7dtlle pr ovi de
last entry befee 31 May 2007) amounting to KZT 568,301,583.48, Mr
Thompson confirmed to Mdowethat Kagazy Invest, Kagazy Processing and
KagazyGofrotara are to be regarded as having received a net payment of the
difference between these two sums, namely KZT 252,5%0miAs at 28
November 2008 (the last date in the table) the equivalent figure for the KZT
315,706,074.43 become«K 533,769,403.29, meaning that between the end
of May 2007 and the end of November 2008 A8teoy paid Kagazy Invest,
Kagazy Processingnd Kagazy Gofrotara KZT 849,475 million. As for
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6financi al assistanced6, the KZT 568, 301, &
as at 23 July 2009 (the last date given), meaning there had between the end of

May 2007 and the end of July 2009 been an additiondl k& million or so

provided by ArkaStroy to Kagazy Invest, Kagazy Processing &adjazy

Gofrotara. This means, in turn, as Mr Thompson agreed, that between those two

dates ArkaStroy had paid Kagazy Invest, Kagazy Processing kagazy

Gofrotara a totabf approximately KZT 990 million. In short, there seems little

doubt that MiTwigge® s submi ssi on that the bul k of t
31 May 2007 simply cannot be right. This makiy Ari pos and Ms
Dikhanbayevés position in relation to Kagazy Inve¥agazy Processing and
KagazyGofrotara untenable.

Bolzhal and CBC

219. Iturn now to Bolzhal and CBC. In terms of the amounts involved in relation to
the PEAK Claim, they were relatively modest: in relation to Bolzhal, the
Cl ai mant s6 c as ea totalsnet sumaftKZT 358.3wrdllisn/Us® i d
2.8 million by ArkaStroy, although it is accepted that of that amount KZT 335.3
million/US$ 2.6 million was paid to KK JSC a few days later and that KZT 18
million/US$ 139,400 was paid to AO Almaty Investment Masragnt; and in
relation to CBC, the Claimants allege that a total net sum of KZT 27.8
million/US$ 0.2 million was paid to it by Ark&troy but that, as with Bolzhal,
this sum was paid on to KK JSC a few days later. It is the Land Plots Claim in
relation towhich more significant amounts are concerned.

220. Mr Twiggersuggested that the explanation as to why the relevant payments and
repayments came to be made as they were, on four dates between 21 November
2008 and 2 July 2009, with Arkatroy paying sums to Bohal and CBC and
three of those payments then immediately being passed on to KK JSC with the
fourth going to AO Almaty Investment Management on the day of receipt,
Adoes not gvecthat KKa$Creceiveilt he money. in gquest |
This is too simpktic an assessment. Furthermore, it is also wrong in view of
the analysis performed by Mr Crooks. In any event, the connections between
Bolzhal and CBC matter in view of the evidence whih Arip and Ms
Dikhanbayevayave concerning Bolzhal and CBC sineen quite clear thahat
evidence entailed them telling outright lies. Specificaligs Mr Arip
maintained for more than a year when Mr Arip repeatedly and categorically
denied that he ever had any interest in either of the companies or any control
ove them, only ultimately to acknowledge that this was not right.

221. Thus, Mr Arip stated as follows in his first witness statement at paragraph 27:

AWith respect to the remaining US$ 26.0
access to many of the documents thabuld need to provide a full response to

the Claimants' allegations, | can at least say the following. First, with respect

to the US$ 14.2 million that the Claimants alleged was transferred to Bolzhal

Ltd LLP, Commerce Business Centre LLP, Lotos LLMt#&d Service Plus

LLP, T.EW. & Ltd LLP, Trading Company LLP and HW & Ltd, | emphatically

deny receiving any of that money. | have never had any interest in these

companies, | have never received any payments from these companies, and |

have neverexer@sd any control , direct or indirect

Pagell3



High Court Unapproved Judgment: Kazakhstan Kagazy PLC & ors. v Zhunus & ol

No permission is granted to copy or use in court

222.

This witness statement was made by him on 2 September 2013. It was followed

by a second witness statement made on 10 October 2013, in paragraph 16 of
which Mr Arip stated that Bolzhal and CBC wéreat a | | relevant tim
Shynar 6 sandhya ninthawitness statement made on 3 December 2014

in which Mr Arip at paragraph 26 described the companiesasbegg y nar 0 s

c o0 mp a nuseusder two years later, however, in the witness staterhaht w

he prepared for the purposes of trial in September 2016, his fourteenth witness
statement, Mr Arip stated that he had mdada mi sin haskpeevious
statements when he had described Bolzhal and CBC as being companies which

he did not own or contrdince, in fact, he and Mr Zhunéisu s d@heémi f o r

the purpose of buyi ng t h.eAs MsHoed s whi ch
submitted, it is not at all easy to understand how Mr Arip really could have made

afi mi s tiraréatian to a matter which he ought to Baad no difficulty in

recalling and in circumstances where he had apparently maflenties toa k e 0

no fewer than three occasions and in circumstances also where he had made
another witness statement in January 2015 in certain proceedings involving
Alliance Bank in which he referred, in terms, when dealing with the acquisition

of the Exillon assets, to having carried out that transaction iseag nu mber o f
compani es i ncor polnaudirgdBolzhal and EBCa\WHers t a n 0
asked about this in crogxamnation, Mr Arip was unable to give a satisfactory
explanation. To my mind, he knew very well that there was none which could

be given, and so decided simply to maintain his claim that he had made a

A mi s t reowesead implausible that claim appeared.

Ms Dkhanbayevads evidence, although more
impressive. In the witness statement which she made for the purposes of the

trial, Ms Dikhanbayeva explained that Bolzhal and CBC iiekteot h owned by

n o mi n Altbaugh she did not say for whothey were nominees, as | have
previously mentioned when addressing Ms
witness, she did nonetheless state that (
Mr Esperov, and that Mr Shabadanov, a relative of Mr Esperov, acted as

Bolzhabs nomi nee. She went ofinf otro tehxep | paui rnp ot shea
of the | and pthesetveo cdmpamiaswdientain@amea by t he r e
estate brokers who t ookwhereasiéfor thé those t
purposes of the acquisition dig assets of Exillon in October to December
200,&qéywerdi managed by [her] on .$headdednstruct i
that in July 2009 she became fhé e g a | ofdhe companies and that she

remained this until December 2009, when she sold thearin@this period,

she added, Bolzhal had a bank account at Eurasian Bank whi¢hrmvasn a g e d

by accountants who t ook .Mréddoweobsefvedr unni ng t
during the course of closing thatthiswaal assi c exampl e of the
together oncocting a story to explain the emerging evidence in relation to the

own er efBalzhaband CBC. | agree. | agree also with his assessment that,

in so doing, Mr Arip and Ms Dikhanbateva have endediupn t he compl et el
i mpl ausi b tha Mpiksanbhyeva was managing Bolzhal and CBC

for Mr Arip, who ultimately was obliged to admit that they were indirectly

owned and controlled by him, but not for the purposes of the land plot

transactions in relation to which Bolzhal and CBC are, according tarir

and Ms Dikhanbayeva, to be regarded as having been beneficially owned or

managed on behalf of KK JSC. This is an impossible scenario. It cannot really
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have been the case that Bolzhal and CBC could have ended up in a situation
where they were simultaoasly owned and controlled both by KK JSC
(through the land brokergnd by Mr Arip (through Ms Dikhanbayeva). In

circumstances where, even on Ms Dikhanbay

Shabadanov were at all material times (including during the pefithet dand

plot purchases) the nominal shareholders and directors of CBC and Bolzhal
respectively, it is an irresistible inference that, throughout, these people looked
to Ms Dikhanbgeva and Mr Arip, and nobody else, to be told what to do. As |
have prewously observedhe notion that Ms Dikhanbayeva could control those
companies for some purposes but not for the purposes of the land plots
transactions is fanciful.

The more sogiven that Ms Dikhanbayeva also accepted thla¢ controlled
Bolzhal and CBQor the purposes of acquiring the Exillon assets from around

October 2008. Ms Dikhanbayevabds suggestio

CBC started to become involved in the Exillon transactior@dtober 2008,
those companies had served their purpoeselation to the land plots, was quite

obviously a lie designed, as Mioweputit,it o pr o d uiougyinghedi scont

t i ndegpite the fact that there are a number of documents demonstrating that
the land plots transactions between KK JSC and BolzhICBC were still
ongoing during the time when Ms Dikhanbayeva had taken over control of CBC
and Bolzhal. These include master agreements for the sale and purchase of the
land which were concluded on 23 January 2009 and which | have previously
mentioned. Thre are also, again as | have previously mentioned, minutes of a
KK JSC board meeting on 23 January 2009 approving the entry into these
contracts. There is, additionally, a similar agreement entered into between
Bolzhal and KK JSC on 23 February 2009 ispect of a sixth land plot. Ms

Di khanbayevads suggestion that these

fregistratiord was c¢l early somet hing which
very plainly were dealing with land plot acquisition and not merely matters of
registration which were being dealt with pasquisition. Nor does the

Ar egi s explanationosibhat all hapgiwith the fact that Ms Dikhanbayeva
herself accepted in the course of cregamination that by January 2009 the
price to be paid for the land plots had not been finalised. Given that the prices
had still not been finalised in the early part of 2008 ilnpossible to see how

it can really have been the case that the land plots had already been acquired
before that time. In fact, the position is even more stark as the prices were not
finalised until rather later on in 2009 since, although Ms Dikhanlzayeg
evidence was that the prices were finalised in various supplemental agreements
entered into on 7 April 2009, those agreements were actually drawn up in
September 2009 and backdated in order to explain why so much more money
had been paid to Bolzhal thdad been specified in the purchase agreements
which were then in place. Ms Dikhanbayeva accepted that this was the case, in
her eighth witness statement which she made shortly before trial, explaining that
she had looked at the agreements and notedhwtbore a land registration
stamp dated 11 September 2009. What she did not go on to explain was that the
backdating was carried out on her instructions, specifically as a result of the
email which she sent on 27 August 2009 which began with the wiotdise
auditors are raising questi oandthent he

she

f ol
v al

referred atpoint2toitbeifgn ecessary t o increase the
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Lotos

224,

225.

| have previously explained that this email entailed Ms Dikhanbayeva giving
instructionsto create false documentation. That plainly was the case. The fact
that Ms Dikhanbayeva should nonetheless deny that this was the case serves
merely to underline that her evidence concerning the extent to which she and
Mr Arip controlled Bolzhal and CBCansisted very largely of invention. The
reality is that the 27 August 2009 email completely undoes the version of events
described by Ms Dikhanbayeva. | am quite sure, taking account of all the
evidence, that at all material times Bolzhal and CBC were d¢and controlled

by Mr Arip and Ms Dikhanbayeva.

Coming on to deal with Lotos, t he CIl ai ma
paid a total net sum of KZT 852.9 million/US$ 6.6 million. As to this, although

Mr Twigger pointed out that Mr Thompsoratl only been able to reconcile
receipts amounting to KZT 384,816, 151 in
Arka-St r oy 6s bank statements show a net payn
with the payments being made between May 2006 and August 2007. Mr

Thompes nds tables show that approxi mately K
Lotos to Holding Invest, Kagazy Processing (before May 2007 and when they

were part of the KK Group) and KK JSC with further payments amounting to

KZT 226,221,775 also being made to KK JSCwestn May 2007 and

September 2008 apparently in respect of the supply of paper. It was Mr

Twigge®b s submi ssion that, in the circumstan
indicate that Lotos was involved in any misappropriation from the KK Group,

the case advamrd by the Claimants that Lotos was controlled by Mr Arip i f

I i ttl e s.idpnatdgieefar neasens previously given, specifically in

view of the exercise performed by Mr Crooks. Furthermore, the significance is

quite clear: as | have previdysnentioned, in his fourteenth witness statement

in September 2016, Mr Arip denied that he owned or had any interest in Lotos

and stated that he did not know if it was a company which was owned by Mr

Esimbekov, yet when MmMHowe put to him in cros&xamindion that

documentation exists where Mr Esimbekov is described as acting on behalf of

Lotos, specifically a contract dated 29 December 2006 under which Lotos sold
certain | and at the Aksenger €dsiLbeéosso KK J
was his busia s ,ss0 making it abundantly clear that Mr Arip knew full well

that Mr Esimbekov was involved with Lotos.

Leaving aside the fact that i1t is the CI
trut h, Mr Esi mbekovds company (sas oppose
striking that Mr Arip should have stated what he did in his witness statement

only then to give the evidence which he did when first asked about Lotos by Mr

Howein crossexamination. This was another area where he claimed simply to

have made & mi <« thatk do not accept that this was the case at all. On the

contrary, it is quite obvious that Mr Arip decided in his witness statement to

give the impression that he knew nothing when that was not the position. He

then clearly recognised when being asldabut Mr Esimbekov in cross

examination that he could no longer maintain that he knew nothing and had to

admit to knowing something. There was no mistake here. Indeed, it is significant

that the following day, when Mr Arip was shown the relevant saleacrdated
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29 December 2006, he accepted that, in buying the land, Lotos was acting as

KK JSC6s nominee, explaining timRaeo Lot os (
referring to Mr Esimbekovjib ou g h't and sold at. the same
Again, it is mostodd that Mr Arip should have such a level of recall having

declared in his witness statement that, in effect, he knew nothing. The exchange

which followed is also illuminating:

A Q. You have also given evidence today
fact Yesi mbekovdéds company and <carrying
activities with, amongst others, KK JSC?

A. Yes.

Q. So it is your evidence, is it, that Lotos can simultaneously be a trading
company, owned and controlled by Mr Yesimbekov, and atathe §me a
nominee, acting through its nominee, Mr Yesimbekov, for KK JSC?

A. Yes, and | said for these transactions specifically Bek Yesimbekov was acting

as a nominee. | donodot know i f that was t h
he was working igroup of companies and he was responsible himself for the

acquisition of the land plots. It was basically his job.

Q. It makes no sense, does it, Mr Arip, for Lotos to be acting both at the same
time as Mr Yesimbekovds tr aatls, andascompany,
we can see assigning debts, and acting as a nominee for the KK JSC group?

A. | think specifically during that transaction we realised that the only way

because it wasarly time when we started to buy the land, so we realised that

there is arestriction on the direct acquisition. So Bek just came up with the idea

that he could use Lotos and he did it, an
of contradicts to the idea that Bek Yesimbekov could use the same company for

his own benefits.

Q. The reality is, Mr Arip, that Lotos was acting as your nominee on these
transactions, in the way as CBC and Bolzhal were acting as your nominees in
subsequent land plot transactions?

A. That is right, yes. For this transactd.i

Again, Mr Arip washere giving very specific evidence concerning Lotos. This
is evidence which he ought to have given much earlier.

Mr Twigger suggested that the mere fact that Lotos (and Mr Esimbekov) acted

in a nominee capacity on one occasion does not justify a comeltisat this

was the position more generally. This submission would have more resonance,

however, were it not for the fact that this evidence did not stand alone but needs

to be considered alongside other evidence which, in truth, points compellingly

to the conclusion that Lotos was a company which was owned and controlled

by Mr Arip. Taken t otgakinsistence thatihe knewMr Ar i po
nothing about Mr Esimbekov owning or controlling Lotos, evidence which Mr

Arip must have known was simply noug, the proposition that Lotos was, as
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Mr Arip insistadwnMb uigsinplgmossiestainabls. It

should not be forgotten in this context that Mr Arip and Mr Esimbekov (and Ms
Dikhanbayeva) worked together at KazTransCom before jotheK Group.

They knew each other well. Mr Esimbekov was also somebody who at various

times served as the General Director of PEAK, the President of AStamteact

and the owner of Trading Company. He was also, as | have explained when

dealing with the psition of ArkaStroy, the owner and director of that company.

There is, in addition, the note which Mr Esimbekov sent to Mr Tulegenov on 24

November 2010 and to which | have previously referred. In that note, it will be

recalled, Mr Esimbekov describedwd s e ver al compani es were r
my name, as a legal owner, and | was registered as a director in a few other

c omp anndeww theinat ure of these transacti on:
6dubi ousd and.Thisis all evidéncemwbidh wholly esghainesd

Mr Aripbs insistence thatfidwnolsusviarse ssd anp |
So, too, does an email which Mr Esimbekov sent to a lawyer at KK JSC on 28
November 2008, i n response to a request

involvement in the salefdhe land to KK JSC to which the contract dated 29
December 2006 related. Mr Esimbekov responded by saying that he

rememberedinot hing on this subject; my role i
t he paper s si g.rretide cilcymstanbes, it seenisasomewhat
unlikely that Mr Esimbekowvi j u st came up with the 1idea

L ot assM Arip described it when asked by Mr Howe. In both this email and

his note to Mr Tulegenov, Mr Esimbekov was describing a roletwisisimply

i mpossible to square with Mr Aripbés desc
owner of an independent company. Clearly he was nothing of the sort, and nor

was Lotos.

As for Ms Dikhanbayevabds evidence concer |
Howeto various contracts or drafts of contracts which were clearly generated

on the KK Groupdbs systems and which were
and various of the ot hesaéxaniple,¢hgfasi) 6 Conne
such contract which Mdoweshowed Ms Dikhanbayeva, is a contract dated 20

March 2006 between Lotos and Biz#fegvat. Mr Howe asked Ms

Dikhanbayeva why that document would be within the KK Group if these two
companies were not connected with the KK
wasthat she did not remember. She went on:

Al do not know why or who compiled the co
Yesimbekov contacted a lawyer from Kagazy to help him draft the contract.

Because Lotos belongs to Yesimbekov and he ran the compais/wthgt You

could ask a | awyer to do it. But | cannot

In my view, this was fanciful evidence. If Lotos really was an independent
company, it would have made no sense at alMoEsimbekov not to instruct
an independent lawyer but instie approach a lawyer within the KK Group.

Another example of a document which provides strong support for the
proposition that Lotos was treated, in effect, as part of the KK Group is a
document dated 31 July 2008 and describeda®ae c i s i o e Mambert he Sol
of Lot os.Sigie®byMiB3imbekov (the sole member) the document

records a decision as follows:
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Al. As ensuring fulfil ment of the obl i ga
Alliance Bank JSC under the Bank Loan Agreement No. 072 K/08 dayed Ju

30, 2008, to pledge the money to Alliance Bank JSC on savings account No.

057948416 (KZT) in the Branch of Alliance Bank JSC in Almaty under
Agreement No. 843 of the bank fixed i me deposit under the de
Contributiond tdheedmd8lnd®0702088Tin2,800, 00

2. In case if Kagazy Processing LLP fails to fulfil and/or improperly fulfils its

obligations under the Bank Loan Agreement No. 072 K/08 dated July 30, 2008,

to provide Alliance Bank JSC with the right to acceptainee money debiting,

deposited on the savings account No. 057948416 (KZT) in the Branch of

Alliance Bank JSC in Almaty under Agreement Ne842 of the bank fixed

ti me deposit und@aoan ttrhieb udtei poonséi td aétlendv e3s1t. 0 7
amountof KZT 300, 000, 000. 00 éo.

Mr Howeput to Ms Dikhanbayeva that, if Lotos really had been an independent
company, it is difficult to see why Lotos would be prepared to provide security

for Kagazy Processing in this way. He also asked where Lotos would have been

abe to find so | arge a sum of money i1 f it
company. She was unable to answer these questions in a very meaningful way,
although interestingly she appeared to acknowledge thd&tthe ney must h
been received by them [los ] f r om .sSShenaddedi Moe ® pr obab
Lotosd i dranGahy risk. Most probably Lotos had been asked to be involved
inthatt r a n s abefore demyiag that this document demonstrated that Lotos
wasiij ust another shel |l opandigr¥mZpundsendng used
managed bjMs Dikhanbayevalpn t heir i nstructions, to mc

ave
I

Vv
y

This was unconvincing evidence. So, too, was the evidence which Ms
Dikhanbayeva gave when Miowe showed her an email which her sister,

Nazym Dikhanbayevadescribed ssfil nt er nal Audi tor of JSC
Kagazyscent to Mr Nikolay Dol matov, KK JSCi
18 January 2011. I n that eniadolu |l dMsy olui k h a
please assign a specialist to prepare draft documenthéoreplacement of the
Director of Lot os LLP.MIHOweaskedwhe if f rom 05.
Lotos was independent of the KK Group, such a request would have been made.

Although by this stage Ms Dikhanbayeva was herself no longer in Kazakhstan

and so wuld not have been involved with this specific request, it is instructive

to note her answer:

AWel |l , firstly, I would Ilike to say that
with Lotos. Il dondét own Lotos, so it is ¢
ema | come to |ife? | can just assume. I d
| can tell you that in 2010 at the end of 2010, she was asked to leave the
company. And thatés around January 2011,

no longer visiting tk office of Kazakhstan Kagazy. Maybe Bek Yesimbekov

asked her, maybe someone else. During this litigation | never asked my sister

sorry, | asked my sister why she wrote this email and what she asked about. She

said she didndt r e magkdu ber, was ke gstumptisno meone h

So | dondét have an explanation here. My &
again, she had left by January she was no longer involved with Kagazy, because
she had been asked to | eave. o0
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It can be seen from this answer that Dlkhanbayeva began with a denial that
she or Mr Arip owned Lotos and then questioned the authenticity of the email,

before only then answeringMiowed s questi on by not altoget

explaining that she could only assume what lay behind thesedaterestingly,
however, she asserted that she had not asked her sister about the email, before
immediately contradicting herself and saying that she had done so and had been
told by her sister that she could not remember. The truth is, however, shat M
Dikhanbayeva had no answer other than a bare denial tHdWweb s poi n't
which was that an email of this sort could not conceivably have been sent unless
Lotos was a member of the KK Group.

Nor could Ms Dikhanbayeva have sent the emails which she d2é amd 27
August 2009 in which she essentially shuffled around various financial
obligations between members of the KK Group, including Lotos, if Lotos and
the other companies mentioned were not companies which were under Mr
Ari poés (and Msconbal kWwikhbe beealled, madrtgylar, that

in her message on 27 August 2009 she referred to Lotos and stated this:
n226, 877,094 to be writtentispérfectyas bad
apparent that Ms Dikhanbayeva had complete control oversliotthe same

way as she did in relation to all of the other companies in the KK Group. As |
have previously mentioned, her explanation when asked about thisHbgwér

in crossexamination, was that she was simply assisting accounting employees
of the KK Group who were going through the-amonth audit for the first time
without her. | reject that evidence which does not even begin to explain why Ms
Dikhanbayeva felt db to make decisions concerning supposedly independent
companies such as Lotos. In much the same way, Ms Dikhanbayeva had no
answer to a document which NHowe showed her in native format on the
computer screen which showed daily balances in the periagtéet5 January

2009 and 9 October 2009 for a number of companies including Kontakt Service
Plus, ArkaStroy, HW, TEW, Trading Company and Bolzhal as well as Lotos.
Mr Howe put it to Ms Dikhanbayeva that somebody within the KK Group was
monitoring the dailypalances of the companies concerned and that this can only
have been because those companies were all members of the KK Group. Ms

Dikhanbayead s r esponse was obtuse to say the

ddAinot know who kangthathehdsd dootumertjaest
document .Sheaddedthiatby®iOdober 2009 she was no longer with

I
0

the KK Group but had no answerto Moweb s poi nt t hat she had

for the bulk of the relevant period covered by the monitoring documetihgtar
in January that year. Again, this was distinctly unimpressive evidence in which,
quite clearly, Ms Dikhanbayeva was determined to avoid having to give an

honest answertoMiowed s perfectly reasonabl e quest.

Kontakt Service Plus

231.

The Claimant8 case is that Kont akt Service PI

KZT 84.2 million/US$ 0.7 million by ArkeStroy. Mr Twigger submitted that

no account has been taken by the Claimants of the fact (accepted by Mr Crooks)
that they received directly from Konta&ervice Plus a greater net sum, US$
703,104. For reasons previously given, however, this is not an answer to the
claim. As MrTwiggerrightly reminded me, Kontakt Service Plus was disclosed
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233.

in the IPO prospectus as a related party. This was on thethaisB0% of its

shares were owned by Mr Yuri Bogday, who was one of the senior managers of

t he KK Group and -inNaw. Fdrthermotestide ptospectush e r
suggests that Kontakt Service Plus was a company with a real business involved
with the purclase of corrugated products in 2005 (as well as the provision of
production equipment to the KK Group). Mwigger submitted that, in the
circumstances, there was no reason to suppose that this company was owned or
controlled by Mr Arip.

In crossexaminaton, Mr Arip, indeed, maintained his denial that he ever owned

or had any interest in Kontakt Service Plus, making it clear that what he had to

say concerning the company being owned (strictly speaking, magovited)

by Yuri Bogday and trading with the K&roup was based not on what he knew

at the time bubnwhat he had learned from looking at the documents disclosed

in these proceedings. Ultimately, however, it seems to me that similar
considerations apply to Kontakt Service Plus as apply to Lotosrticuar, |

struggle to see why it would be that the daily balance records for the period from

January to October 2009 to which | have just referred in the context of Lotos

should include entries for Kontakt Service Plus also unless that company (like

Lotos and the others) were treated as part of the KK Group. It is right to
acknowledge that, when he was shown this document bidwre, Mr Arip

denied all knowledge of what the Finance Department might have been doing,

suggesting thati may b e Shynarsomeulbdket havwe recol |l ec
However, in the absence of an explanation as to why Kontakt Service Plus

appears alongside other KK Group companies in the daily balance records, it

woul d be wrong, in my view, to take Mr Ar
at face value, especially given that in other respects their evidence has been
demonstrated to be quite obviously dishonest. When, indeed, Ms Dikhanbayeva

was taken by MHoweto an email from Ms Lyazzat Zhambuzova to Mr Nazgul

Sayasatova sent on 26 MarchO20and headedi KK Gr oup | egal ent |
mo n i t pshd agajnchad no answer to the fact that amongst the companies

listed was Kontakt Service Plus. The best that she could come up with was the

rather desperate explanation tfiaMa y b e s o me scodefd fFomt l'i ne g«
earlier corresp.ondence. It happenso

| bear in mind in this context that, as | have previously explained, Ms
Dikhanbayeva was asked by Miowe about letters which Ms Kogutyuk sent

to Alliance Bank on 15 February 2006, in which requests were rtwanhstall

fian additional service (second signature) ggeinkClient systedd and t o

fireinstall the BankClient system to other computers f or a number 0
companies in the KK Group. Those letters included also a reference to Kontakt

Service Plus, makingi perfectly obvious that (despi
i nsi stence t o t he contrary asmgdly suggest.i
impossiblé) Kontakt Service Plus was, indeed,
of the KK Group. It should also not be overlookedttiizere is other

documentation which strongly supports the conclusion that Kontakt Service

Plus was part of the KK Group. An example is an email which was sent on 12

December 2008 from Ms Zhambuzova to Mr Dolmatov in response to an email

from Mr Dolmatov #aching draft employment agreements for various entities

including Lotos, Trading Company and Kontakt Service Plus. Ms
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Dikhanbayeva explained that she had nothing to do with this, but the fact
remains that this is evidence which is at odds with the egedetich she and

Mr Arip gave on the topic of Kontakt Service Plus and, as such, is not easily
disregarded.

TEW

234. The CIl ai mant s étray padd @EW tlse totahnat sumAfrKKTa389
million/US$ 3 million. Mr Thompson has confirmed that TEW did, iedie
receive a total net payment from Arsdroy of KZT 388,978,960, consisting
of four payments between February and May 2006. Each of the payments
related to a contract dated 10 October 2005: the first payment was a refund of a
prepayment whilst the othe were payments for construction materials. Mr
Twiggedb s submi ssion was that the use to whi
misappropriation whatsoever. Specifically, although for reasons which | have
previously explained, in my view, nothing turns on thiv&, Twigger drew
attention to the fact that insofar as recipients of the funds have been identified:
in February 2006, it paid Pe&akzhal KZT 201 million in respect of corrugated
cardboard and thus the monies were received by the KK Group; on 20 April
2006 it paid KZT 54 million and on 16 May 2006 it paid KZT 36 million to
TalkRock for construction materials; in early May 2006, it paid a modest KZT
156,000 to Kontakt Service Plus for materials; and also in early May 2006, it
paid KZT 10,125,273 to Ideal dtfor materials. The only material difference
with Mr Thompson i dent i Twiggedexplained,iMdr Cr ook s ¢
that, whereas Mr Thompson identified a payment to Ideal on 4 May 2006 of
KZT 10,125,273 and a separate payment on the same date to an unknown
recipient of KZT 88,694686 (amounting together to KZT 98,891,959), Mr
Crooks identified two exact atch payments from TEW to Bravo Trading
amounting to KZT 98 million. This does not matter, however, since Mr Crooks
has found that the KZT 98 million was paid from Bravo Trading to Peak Akzhal,
meaning that it is common ground that, out of the US$ 3 millibich was paid
to TEW, US$ 2.4 million was paid back to Peak Akzhal. In addition, it is
common ground also that the KK Group received US$ 4,311,938 more from
TEW than it paid out, with the principal beneficiary being Peak Akzhal in the
amount of US$ 4,06725.

235. Turning to the alleged connections between the Defendants and TEW, it is the
Cl ai mant s6 case that TEW was administere
administration department of the KK Group and that its owner and general
director was Mr Zhekebagov. In his written evidence coming into trial Mr Arip
stated that he had never owned or had any interest in TEW and added that he
did not know if TEWAwas connected to Mr Khekebatyr
administered by Tayissa Koguytuk and her administadepartment as
all eged by .tHeeventCon @isayathati®di d not recal |l t
company before t hand that het undemstood dram Mst ar t ed o
Dikhanbayeva that TEW was a customer of the KK Group and a supplier of
construction material® Arka-Stroy. He assumed, he stated, that the payments
to ArkaStroy were made for this reason. However, when he was-cross
examined, he was taken by Moweto certain board minutes relating to KK
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JSC dated 29 December 2006. Those minutes record thdesteas being Mr
Zhunus, Mr Arip and Mr Tulegenov. They go on to state as follows:

AMr Aryp Maksat Yeskeruly spoke son the ag
the Company is interested in) and proposed to the Board of Directors to approve

the following @als as deals concluded with affiliated persons and making of

which is of interest to the Company:

1. The Deed of Assignment of Receivables as of 29 Decembefd2(bé
amount of 951,953,326.30 e concluded bet
Kagazy Trading LLR”Rand TEW & LTD LLP.

é

The Chairman of the meeting, 061 ask you 't
0Y & and.

0 N aiyorde.

0 Ab s i reomen 0

Mr Arip Maksat Yeskeruly didot vote [?]on the agenda item.

Voting results.

The members of the Board of Directors votedavour of approval of the
following deals as deals concluded with affiliated persons and making of which
is of interest to the Company:

1. The Deed of Assignment of Receivables as of 29 December 2006 with the
amount of 951, 953, 32 6ga3kbstaeKagaaynl8d, uded be't
Kagazy Trading LLP and TEW & LTD LLP.

é 0.

Mr Howe put it to Mr Arip that these minutes demonstrate that TEW fivas
rel at ed ,someth;mgwhichoMr Arip accepted. Mr Arip did not accept,
however, that the reason why this was tasecwas that TEW was owned and
controlled by Mr Zhunus and him. He justified this denial by saying this:

Aé But it is clear 1t is related, not bec
position to approve it. Andol would not b

Mr Howe pointed out that Mr Arip is recorded in the minutes as not having

votedi on t he a.dMeArignaaintaihed msaenial that he had anything

to do with TEW. | consider nonetheless thathrwewas probably right in the

point which he madenteed, it is interesting that, despite in her sixth witness

statement, stating that she did not know who owned or managed TEW, by the

time that she came to give her evidence Ms Dikhanbayeva was in a position to

make a correction to what she had statedagxpg thatshehad r e me mber e d
that the CEO of TE Wsomabsdy whom thenextd@ag r ok hov o
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she told MrHowe was married to Ms Kogutyuk. Although Ms Dikhanbayeva

did not herself make the point, at least not expressly,Wiggersubmitted that

this would explain why it was that TEW was treated as an affiliated entity in the
29 December 2006 board minutes. Indeed, it may be thatdve understood

Ms Dikhanbayeva to be making the same point because he suggested to her that
shewadij ust magki mg ki 1y.8he dapied thaslsuggegtion

but it seems to me that this is exactly what Ms Dikhanbayeva was doing. Having
seen Mr Arip struggle somewhat to explain away the board minutes, particularly
the reference to him not voting, | am quiteacléhat Ms Dikhanbayeva decided

to take it upon herself to think up another explanation. This required her to
modify the evidence which she had set out in her witness statement, hence the
correction which she made during examinafimchief. This was botkevious

and cynical.

236. |do not, in the circumstances, take up further time dealing with other aspects of
the evidence which demonstrate that TEW was a company which was owned or
controlled by Mr Arip. It i s, however, wi
CEQ, in fact, Mr Zhekebayov, somebody whose various roles | have already
addressed, but additionally TEW was another of the companies in relation to
which Ms Yelgeldieva sought second signature rights on 15 February 2006 and
which featured in the daily ca$alances records to which Mowetook both
Mr Arip and Ms Dikhanbayeva in crogxamination. The notion, in the
circumstances, that TEW was not owned or controlled by the Defendants is not
one which can readily be accepted.

HW

237. It is convenient to dealaext with HW since the position is similar to that of
TEW.

238. The CIl ai mant s éStray pasdéiW ithe total heasum & KT 83.9
million/US$ 0.7 million. Mr Thompson has confirmed that HW was, indeed,
paid a total net sum of KZT 95,115,000 by AiR&oy, with a KZT 95 million
payment in January 2006 being followed by three small payments in March
2006, June and July 2007. Niwigger highlighted that HW used the KZT 95
million to pay Cariar LLP in respect of construction materials pursuant to an
agreenent dated 19 January 2006, suggesting that since there is nothing to
indicate that Cariar LLP is connected to the Defendants, there can be no
guestion of misappropriation. Again, this is a matter which is addressed by my
earlier conclusion as to the appriape approach to adopt in this case.
Accordingly, | say no more about this and instead focus on whether HW was,
indeed, a connected entity.

239. Al t hough Mr Aripdés evidence was that he h
of HW and that he had never owned it onéktted from monies paid to it by
Arka-Stroy, | reject that evidence for essentially the same reasons which led me
to conclude as | did in relation to TEW. In particular, the board minutes dated
29 December 2006 went on after referring to the Deed ofgAssnt of
Receivables in relation to TEW to refer to a further suchdebdor t he amount
of 183,646,033.54 e tenge 54 tiyns <concl
JSC, Kagazy Tradi ng L The deaisiod paH 9&he L TD L L P
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minutes then included a fugh paragraph reflecting approval of what was

proposed in relation to HW. Furthermore, like TEW, HW had as its CEO the

seemingly omnipresent Mr Zhekebaiv and was another of the companies in

relation to which Ms Yelgeldieva sought second signature rights on 15 February

2006.HW also featured in the daily cash balances records to whidHdve

took both Mr Arip and Ms Dikhanbayeva in cressamination. Asto Mr

Zhekebatyrovn particular and picking up on a point which | have previously

made concerning the email which Ms Dikhanbayeva sent to Ms Kogutyuk on 5

January 2007 in which she asked that cefiam| ai m assi gnment agr e
dat ed De c e mbeprepakd, besi@eb thedart that Ms Dikhanbayeva

apparently was able to give such instructions without there having been any
discussions with the (allegedly) né#iK Group companies which were to be

named in the various assignment agreements, it isrgjrithiat it was Ms

Di khanbayevads =evidence, both before tri
knowledge that Mr Zhekehgbv was involved with HW at all. She explained,

in particular, when shown by Midowea draft assignment agreement dated 29

December 2006 ddween HW and Holding Invest that she was unable to say

why Mr Zhekebatyrodé s name shoul d appear (as it di
as HRDisr e becanse Ghe wasn ot in charge of t he ac
depart ment and wh atGivenher pngstanding working annot t €

relationship with MrZhekebatyroythis was somewhat surprising evidence to
put things mildly.

Trading Company

240. As for Trading Company, -$tioepaidTraadingmant sb6 c &
Company the total net sum of KZT 579.8 million/US$ 4.5 million and there is
no issue that this did, indeed, happen since Mr Thompson has confirmed that
Trading Company received atal net sum from Ark&troy of KZT
579,823,721, with the large majority of payments being made between May
2006 and August 2007 and one payment of KZT 50.397 million made in
November 2008. Mfwiggere x pl ai ned, based on Mr Thomps
of theKZT 579,823,721 paid to it, Trading Company paid KZT 323,976,276 to
KK JSC, a further KZT 31.2 million to Kagazy Recycling in May 2007 and
KZT 205.850 million to Holding Invest in May 2006. The small residual
balance was spent on bank charges, tax andeifdaseous expenses. Mr
Twiggeradded that, using his Oexact mat cho
identified the payments to Holding Invest, KK JSC and Kagazy Recycling but
as to KK JSC has only identified a smaller amount (KZT 50.4 million) due to
the fact hat he only took into account onward transactions which precisely
match the amounts paid by Ad&iroy. According to Mr Thompson, the KZT
323,976,276 was paid to KK JSC from the sums paid to Trading Company by
Arka-Stroy because 12 of the payments fronding Company to KK JSC were
made on the same day as sums were received froraSAr&s (10 receipts) and
in similar amounts. MiTwigger submitted that the timing and amount of these
payments is highly relevant in any consideration of the question whether
Trading Company was used by Mr Arip and Ms Dikhanbayeva to
misappropriate monies from the KK Group. So, Mriggerwent on to submit,
Mr Aripbs and Ms Dikhanbayevads all eged
Company are ofonljf mar gi nal I mpnstanices where it canbec i r c u
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shown that the monies paid to Trading Company by /Stkay were not used

for D2/ 36s benefit, as alleged, but rat he
K K Gr .ocAggnphowever, for reasons which | have explained, | am not

persaded by this submission since it ignores what might be described as the
overall oObalance of account 6.

241. Mr Twiggersubmitted that Mr Ariphad givehv er y fr ankaboutal evi der
Trading Company. ThHerfad c lewdsalmviouslyy 0 Ar i po s
delibeiate since, whatever Mr Arip may have been when being-esaasined
in relation to Trading Company, he certainly was not frank (or, indeed, honest)
in the evidence which he gave in the witness statement which he made in
September 2016. In that witness staént, at paragraphs 244 to 247, Mr Arip
stated as foll ows (alongside a photograph
in Almaty):

A 2 4 frading Company LLP is a néor-profit organisation that runs a big
clinic in central Almaty that provides antenataldapostnatal care to
mothers. It charges a fee for people who can afford it, and subsidises
care for people who cannot.

245. Itis run by my mothein-law, Ms Asilbekova, and she is a director and
sharehol der of the company which opera

246. At the time of the payment from ArB&roy to Trading Company, we
were trying to help Trading Company to raise money to set up the clinic.
| telephoned all my friends and contacts to ask them to donate. For
example, | asked Mr Gerassimov [sic] to donatee money, and he did
so. In exactly the same way, | asked Asteoy to consider donating
money, which it did. | did not personally benefit from or receive any
money from the donation to Trading Company by /Skay.

247. | have no knowledge of the traxtsions between Trading Company and
members of the Kagazy Group referred to by the Claimants and | do not
know if it was administered by Tayissa Koguytuk and her administrative
depart ment as all eged by the Clai mant s

Mr Howe understandably asked Mr Aribaut what he had to say in these
passages during the course of cresamination. He only did so, however,

having first taken Mr Arip to a number of documents featuring Trading
Company. By way of example, Mr Arip was shown a document on Trading
Company napaper dated 3 July 2006 and signed byZkekebatyrovn his
capacityasi Di rect or of Tr afhisstageddCompany LLPO

Al hereby ordered to employ Olga Evgenev
assistant accountant from 3 July 2006, on probation of 3 éhmeonths, with
the salary as in the payroll plan. éo.

Mr Howe asked Mr Arip why Trading Company, described by him in his
witness statement as a ffot-profit organisation which was managing or
operating a perinatal clinic, would be employing an assistagdguntant in this
way. Mr Arip gave a somewhat rambling answer in which he insisted that he
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Adi dnot know about the previMohose si tuati o
asked him whether he was able to explain whyZkikekebatyrowvas named in

the document asrTadi ng Companyods director. Mr  Ar i
know, repeating that he had no knowledge of what Trading Company did before

it became one of his companiegsunder cont r-milaw,avheniny mot her

was appr opr i avhiaghdtamearsém ticeldocumernts) was on or

around 22 September 2008. Mhekebatyroé s r ol e as Mr Ari p6s n
relation, for example, to Holding Invest, made that evidence somewhat

implausible.

242. It soon became apparent that Mr Arip did, indeed, know rather morg abo
Trading Companyds previous activities tha
Howe was able to show him one of the debt assignment agreements which |
have previously mentioned dated 1 December 2006 and to ask why Trading
Company appeared in that agreemeéascribed a$i D e b tinoreladion to a
debt in the sum of KZT 340,461,627.50 seemingly owed to Trade House (Peak
Akzhal) which under the agreement was assigning that debt teSAnka. His
answer was t hat prdbablydvasnoge oCthencheath the i
Kazakhstan Kagazy, at | east wh at I have
produced in the course of this trial, that Trading Company was buying products
from Tr adviHoWequesiesl with Mr Arip how, in the circumstances,
he could have stated what he did in his witness statement concerning his lack of
knowl edge of Trading Companyods previous
apparently able to explain the debt assignment agreentecih he had been
shown and which was entered into in late 2006. Mr Arip was unable to provide
a satisfactory explanation, insisting that it was only as a result of these
proceedings that he learned what Trading Company had previously done. | did
not, howeer, find that evidence remotely convincing.

243. This impression was confirmed when Miowe later showed Mr Arip an
employment agreement dated 5 April 2008 between Trading Company and a
Mr Aleksandr Nazarov under which Mr Nazarov was appointed Trading
Compang s CEO. As Mr Ari p hiHoweaskéd himoi nt ed o1
why Mr Nazarov, a KK Group employee, was entering into such a contract with
Trading Company, this was prior to the transfer of the company to his mother
in-law and so at a time when Trading Camp yidSo | e MwasibMer o
Esimbekov, whose name appeared at the end of the agreement. Although Mr
Arip denied the suggestion, it is clear to me that the reason why Mr Nazarov
was being appointed to this position is because Trading Company was one of
his mompanies. Indeed, it is interesting that only about a month later, on 14 May
2008, Mr Nazarov entered into a similar contract under which he was appointed
CEO of Lotos also, again with Mr Esimbekov identified asitif@o | e Me mber 0
of that company in the sigture section. MHowe described Mr Nazarov as
beinghanot her handy empl oyee who can be put
of these t v Arip dem@ddhatithatsvas the case, but | am clear
that it was. It is, furthermore, worth mentioninghis context that, very shortly
before trial, Ms Dikhanbayeva had referred in her eighth witness statement to
her having recalled, apparently prompted by something which Mr Crooks had
to say in one of his expert reports, that she had had a conversatioNsvi
Kogutyuk i s o me t i me during wtich G dwas told that Mr Arip
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244,

The

245.

Aapproached her and said that she [sic]
busi nSheveent on:

AAround the same time [Ms Kogutuyk] heard
a company thate no longer planned to use and could sell. [Ms Kogutuyk] told

me that she would offer [ Mr Arip] to use
think that this company was Trading Company. Thus, Trading Company was

not always involved in the medical services hess. Before sometime in 2008,

when owned by Bek Yesimbekov, Trading Company had other operations, which
explains why it had the trading operation

This was evidence which, | am clear, was manufactured by Ms Dikhanbayeva
in an atempt to explain away the type of documents which she would have
appreciated MHowewould seek to deploy at trial.

| am fortified in the conclusion which | have reached in this regard by other

documents which MHoweshowed to Mr Arip, including a finarad assistance

agreement dated 25 November 2008 entered into betweenStnka and

Trading Company, under which Ar&troy agreed to give unlimited financial

assistance to Trading Company. Mowe asked Mr Arip why a supposedly

independent contractor sues ArkaStroy would have been providing such

assistance to Trading Company, a company which was concerned with the

setting up of a medical centre on a-fatprofit basis. Again, Mr Arip was

simply unable to answer Mifowed s questi on iion. Thenbgstcoher ent
that he could do was to query whether any financial assistance was, in the event,

given. That, however, was no answersinceHdwed s questi on under st a
had as its focus why such an agreement would have been entered into at all.

Similar considerations apply to various other agreements (in draft form) to

which Mr Arip was taken by MHowe, such as afi Agr ee men't on mut u:;
settl ement daell 30aMaccto 2000t between Kagazy Invest and

Trading Company. Mr Arip pointed out that the xelet transaction did not
happemibecause everything that orfmdnghappened
Company i s compl etely known to, you beca
suggesting alsothétc | ear 'y some | awyer h@ast been kee
aworkin g d o c.iHawevet, ibis the fact that such agreements were drafted

at all, whether they were executed or acted upon or not, which is important in

the present context. Trading Company was, quite clearly, at all times a company

whose activities were noinly known about by Mr Arip but were controlled by

him.

6Kazakh/ Construction LLPs©®O

Having deal'tt with the (all eged) 6Connect
received US$ 36.9 million of the US$ 109.1 million paid by the Claimants to

Arka-Stroy, Ineecnow t o consider the O6Kazakh/ Cons
again between them, received US$ 23 million of the US$ 109.1 million. The

companies concerned and the amounts which it is common ground were

received are: Ritek KZT 131,172,593/US$ 1.02 million; Moul KZT
1,043,057,706/US$ 8.08 million; Bizn&sivat- KZT 564,577,617/US$ 4.37

million; TESS- KZT 468,000,000/US$ 3.62 million; and Bedel@tr KZT

766,706,126/US$ 5.94 million. Again, Mwiggersought to highlight that the
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KK Group was a net benefary of direct payments made to it by each of the
0Kazakh/ Construction LLPs6é6 (with the exc
Crooks having found that the KK Group was a net beneficiary of US$ 598,575

from BiznesPrivat, US$ 217,228 from Mouli, US$ 1,067736om Ritek and

US$ 2,614,951 from Bedd@troy, adding up to US$ 4,498,111 in total. Mr

Twigger did so, again, in support of his contention that the Claimants are

obliged to give credit for these sums. As | have explained, however, in view of

the analysigarried out by Mr Crooks, | do not accept that they are under any

such obligation. Accordingly, the onlgsue, again, is whether tBefendants

owned or controlled these entities or whether, asdblwve put it in the course

of his opening submissions, theverefi s h e | | comgamik@®wdeso
being Mr Aripbs evidence in the witness
purposes of the trial that none of the companiesiwesewned by, contr ol | €

rel ated to and/ oand Ms ®ikhanbayeavb e d ewi dknmeodoi n h
witness statement that she did not own or manage the companies and she did

not know who did. These denials were maintained at trial and, specifically, in
crossexamination.

246. Mr Twiggerf urt her more rel i ed upotherdlevantT homps oné
payment narratives relating to the total of KZT 2,206,807,916 which was paid
by Arka-Stroy to Ritek, Mouli, Bizne®rivat and TESS are consistent with the
payments being made for construction work pursuant to agreements concluded
in 2007 ancearly 2008. In addition, Mfwiggerp oi nt ed out , Mr Jumac
evidence in his witness statement was that these four companies were all
involved in the construction/distribution business and had significant cash
turnover. As | have explained, however,idl chot regard Mr Jumadilov as a
satisfactory witness and so place little weight on what he had to say. Nor do |
feel able to place a great deal of weight on the fact that Ms Dikhanbayeva
referred in crosgxamination to having located the director of BeReivat, a
Mr Dorbabaev, who had confirmed that the company was involved in the
construction business but that he had declined to be a witness. Although it does,
indeed, appear that Ms Dikhanbayeva met Mr Dorbabaev and so apparently did
Cleary Gottlieb, e fact is that he did not come and give evidence and, in such
circumstances, | am sceptical about what Ms Dikhanbayeva had to say she was
told by him. The fact that Cleary Gottlieb have disclosed certain tax returns
concerning Bizne®rivat which Mr Dorblaev provided to them in February
2017 and that they show a turnover of over KZT 3.407 billion in 2007 does not
greatly assist me either. It may be that
case that the 6Kazakh/ Cdshtempatcioreno LLPs
under the control of Mr Arip and Ms Dikhanbayeva but it is hardly conclusive
of the position. It is a matter to weigh in the balance along with other evidence,
but no more than that. Moreover, as Mowe pointed out, subsequent tax

returnsobtain@ i n rel ation to a number of the (
(including BiznesPr i vat but al so Mouli, another of
LLPs®6) reveal i ncomes of either nothing a

improbable that, whatever the tprsition as regards Bizné€sivat may have

been in 2007, the company was, indeed, a substantial construction business
since a substantial construction business would hardly be likely so quickly to
end up apparently doing nothing at all.
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247. Turning to the otar evidence, MrTwigger submitted that there are no

documents | inking Mr Arip or Ms Dikhanbay
LLPsO. I do not agree wit hHowepamtecabout t hi
out, there are a number of draft agreements concernihg

6Kazakh/ Construction LLPsé which, if Mr A

believed, had nothing to do with the KK Group and so had no business being

on the KK Groupds computer systems which
been found. Examples includentplate agreements between Lotos (represented

by Mr Esimbekov) and BizneBrivat (represented by Mr Dorbabaev) dated 12

and 20 March 2006 respectively. When Mowe asked her about these

documents, Ms Dikhanbayeva claimed ignorance. In relation to the latter, Mr

Howeasked her why such a document would be found within the KK Group if

she was right and neither Lotos nor Bizfssat had any connection with the

KK Group. As | have noted above in relation to Lotogr lanswer was

unconvincing:

A do notremember. | do not know why or who compiled the contract. | can just
assume that maybe Yesimbekov contacted a lawyer from Kagazy to help him
draft the contract. Becauskotos belongs to Yesimbekov and he ran the
company, that is why. You could ask a lawyer to do it. But | cannot really
explain. o

This explanation made no sense at all since, if Mr Esimbekov wanted legal
assistance and was running a company which was indepenf the KK
Group, the obvious place to have gone in order to obtain such assistance was a
law firm. It is perfectly obvious that the reason why this was not done was that
legal assistance could be provided essentially internally within the KK Group
beause both companies were members of the KK Group.

248. There are other such contracts, including for example a draft agreement between
TESS and Trading Company (represented by Mr Esimbekov) dated 1 March
2007, which identifies a MKMracBampgdymakov a
balloon next to his name querying whether he was a director as at the agreement
date. This strongly suggests that a check needed to be made as to who, in effect,
had been installed in the CEO position at the relevant tim@wiggerdid not
agree. He made the point that the origins of the draft agreement are unknown.
He was, no doubt, right about that. This is not, however, a point which really
assistavir Arip and Ms Dikhanbayevgiven that there is no question but that it
was foundonthe KKGr oup6s systems. Nor , in the cir
that Mr Twiggerwas right to suggest, as he did, that putting such drafts to Ms
Dikhanbayeva involved what he described as an impermissible leap of logic.
Ms Dikhanbayeva could offer no sensible exgtion as to why such drafts
would be on the KK Groupbs systems and th
to be very telling. It is clear to me that Mr &ymakov must have been yet
another individual who was used by Mr Arip and Ms Dikhanbayeva in an
effectively nominal role. A further example is a draft contract relating to
i ear t hbetweek Badzhal and Bizné¥ivat dated 20 March 2008 in the
sum of KZT 196.5 million and so matching the payment from Bolzhal to
BiznesPrivat made on 1 April 2008 ascrer ded i n Mr Crooksd App
relating to the Land Plots Claim. This is a payment witthArip and Ms
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249.

250.

Dikhanbayevasay was connected to the financing of the land purchases and,

therefore, notté e a r t h at allr Skrslasly, there is another a drafintract

between Bolzhal and Ritek in the sum of KZT 1.117 billion which closely

matches the payment from Bolzhal to Ritek in the sum of KZT 1.037 billion

which again features in Appendix 14B, the description given in the contract

beingil nt er meidd @3 yf srervyear ch andTharequi si ti o]
is also a draft contract between Bolzhal and Mouli in the sum of KZT 205.375

million which is again described as beingfioe a r t h bubwhikhdikewise

closely matches the payment from Bolzhal to Moecorded in Appendix 14B.

These are all matters which provide signi
So, too, does the overlap with the Land Plots Claim since it can hardly be a
coincidence that the O0Kazakh/ri@uedst ructi on
into the transactions giving rise to the Land Plots Claim and the recipients of

such large sums of money from Afsroy, a company which | have concluded

was controlled and run by the Defendants. In addition, of course, TESS also

features in the stana 2 Claim. Nor can it easily be overlooked that on 11

January 2009 Ms Dikhanbayeva was sent an email by an employee of the KK

Group, Mr Marlen Elgeldiev, attaching several agreements between Kagazy

Gofratara and Bedeétroy, BiznesPrivat and Mouli. MrHowe asked Ms

Dikhanbayeva why it was that she was being sent draft contracts in relation to

companies which she claimed she did not know anything about. She suggested

that these drafts were sentto her becius¢e wer e i n the middle o
andwec oul dndét find the documents related t
trying to find the documents and-eest ab |l i sh t(Sheawentdnatda abas e 0
say thati we had an outstanding agreement, an

t hese documen b thatieervee nd ruaafltleyd owe managed t
ori gi nal .Asdemomstated s/ an email whicasgent in response

on 11 January 2009, she had evi ewed al | anid madba agr e e me
correction to a date in one of the agreements relating to Mouli. | antbiat

this was Ms Dikhanbayeva once again dealing with essentially internal KK

Group matters involving two KK Group members.

For al |l these reasons, I am quite sati s
(including, therefore, the 6Kazakh/ Const
material times owned or controlled by Mr Arip and Ms Dikhanbayeva.

The construction work which was carrgeout

251.

Mr Twigger submitted that this conclusion is not by itself sufficient to mean

that the PEAK Claim should succeed since, as he pattthe heart of [t

Cl ai mant sd] case Is that the construction
carried out as parof a scheme to defraud them, they cannot realistically argue

that the existence or otherwise of that construction is irrelevant to either

' iabil ity or t h.écompidenthat Mfiwiggefmusabeyightt o s s O

about that and, in truth, | did nohderstand MiHHowe to disagree given his

reference in his reply submissions to the Defendants hévenggt up potenti al
a Potemkin Village exercise which consists of a few warehouses, but under the

cover of which very large sums of money were paid awdgkenconstruction

pr oj .e&k Paeinkin village, after all, involves at least some actual

construction, the term apparently deriving from stories of a fake portable village
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built only to impress Empress Catherine Il during her journey to Crimea in
1787. Inthe circumstances, it is plainly relevant to consider what construction
work was carried out at both the Akzi{dAkzhal2 and the Aksenger sites in
order to arrive at a conclusion on liability as regards the PEAK Claim. It is also
relevantto considerths 1 ssue i n evalwuating the quant
assuming that liability is established, because it seems to me that it must be
appropriate, at a minimum, that credit is given in respect of the works done at
Akzhall and Akzhal2 in circumstancewhere construction of Akzhdl and
construction of aspects of Akzkaltook place concurrently during 2006 and
2007 and both Mr Tapper and Mr Jackson agree that Akzhald Azkhal2

should be treated as one site and in circumstances where there isNkaivedt

1 an operational logistics facility with4 class B+ warehouses (along with
supporting buildings and infrastructure) and there is, in addition, a functioning
railway which covers both Akzhal 1 and 2. | do not accept, in other words, that
Mr Howe can be right when he submitted that no credit is required to be given
at all since that would put the Claimants in a better position than they would
ever have been which can hardly be right as a matter of principle. | shall come
back later to consider whethany additional credit should be given in respect

of Aksenger.

252. Itis necessary, therefore, to address the quantity surveying evidence which was
given by Mr Tapper and Mr Jackson. Before coming on to deal with this,
however, it is convenient to outline teeidence on which MFwigger sought
to rely in support of his submissions that substantial work was carried out at
Akzhatl in particular. MrTwigger highlighted, in particular, how planning in
respect of Akzhall commenced in late 2005 soon after the first of the
agreements was entered into between Akay and KK JSC on 15 August
2005, with design work subsequently starting in about March 2006, Avtke-

Stroy instructed PTlpishcheprom, Intereng Almaty and AlmatyNPTszem and
also KazNIIPI Dortrans in relation to the provision of engineering support and
guality control. At about the same time, planning permission was sought and
this was then grantechd25 May 2006. Shortly after that, work began on the
Akzhal site, only for waterlogging to be encountered, necessitating a trench to
be dug to the Aksai river in order to drain a lake which had appeared on the
south side of the site and, as Mr Kosarev aixigld, earthworks which were not
limited to Akzhall but covered also the Akzhalsite. In the meantime, the
metal structures for the warehouses were purchased from Loging pursuant to a
contract dated 8 May 2006 and for a purchase price of approxim3&\6l8
million. These were then transported from Slovenia to Almaty where they were
assembled on the Akzhal 1 site such that by-2@d7 the 14 warehouses had
been erected and the park was substantially complete. In the meantime, work
had been carried out relation to the railway at Akzhal, a working committee
certificate dated 30 April 2007 recording that the work had been carried out by
Regul and RSU and that, although there had been deviations from the project
design, 70% of tracks-3 had been compled and 90% of track 4 up to the
Obending radiusdé had been compl eted. By
largely complete, although certain defects remained to be remedied. Thereafter,
at the KK Group budget committee meeting of 28 July 2007, it wadeteto

raise the standard of the warehouses to B+ (in order to make them more
desirable to potential lessees) by pouring dust free floors and constructing
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internal and external offices. There was then a delay in construction in or around
September 2007, ootemporaneously recorded by Mr Sharipov in a
memorandum which he prepared on 17 September 2007. A working
commission report dated 1 November 2007 confirms that by that date, the works
were complete save for some remedial works. The PEAK Logistics Ceadre w
subsequently, in December 2007, formally opened. The same month, on 7
December 2007, Act 255 was issued by the State Acceptance Committee (albeit
that somewhat oddly approval did not actually come until 28 December 2007).
In that document completion tfe works was stated to be July 2007.

253. | come on, then, to consider the quantity surveying expert evidence. Perhaps not
altogether surprisingly, given that there is not a great deal of scope for dispute
over the work which was carried out at Akziahkzhd-2, there was a large
amount of common ground between Mr Tapper and Mr Jackson in relation to
those sites. There was, however, rather more dispute in relation to Aksenger
precisely because Mr Tapper and Mr Jackson were unable to agree not only in
relationto costings but also, in several respects, in relation to whether particular
work was carried out at all. As Mr Jackson neatly put it towards the outset of
his crossexamination:

AAksenger is a different situatnoton. The p
valuation of the work but primarily whether work was actually carried out or
not . o

254. | propose in what follows to focus on the real areas of dispute and to explain as
briefly as possible the conclusions which | have reached and why | have done
so, rathe than to attempt to grapple with every detail of the very many points
which were addressed in Miowed s a fAwliggdbrs r especti ve very |
written submissions on the quantity surveying issues.

255. | start by saying something about the criticisms whidh Twigger made
concerning Mr Tapperds approach to the qLl
performed and the criticisms which Mowema de i n rel ation to Mr
approach. These criticisms essentially entailed it being suggested that Mr
Tapper set duo arrive at valuations which were too low and that Mr Jackson
set out to arrive at valuation figures which were too higimy view, however,
neither did anything of the sort. | am quite clear, as | have stated previously, that
both Mr Tapper and Mr gason in their evidence did their best to assist the
Court. The fact that they disagreed about certain matters is not a reason to
conclude the contrary. | ought, however, to address two particular matters, the
first concerning Mr Jackson and the seconcklation to Mr Tapper.

256. Mr Howe made two central criticisms concerning Mr Jackson: first, that Mr
Jackson placed too much reliance on certain Acts of Acceptance relating to
Akzal-2 and Aksenger which were prepared internally and signed off by
personnel whavere operating on both the KK Group side and the Atay
side; and secondly, that Mr Jackson asked himself the wrong question when
undertaking the exercise which he performed in this case. It is convenient to
address the first of these criticisms in ot rather than at this stage. As to the
second, MiHowe drew attention to the fact that Mr Jackson had explained in
his supplemental report that he had focused @nh a t  tsihoeldhave co,
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notwhat t he wo r.NrHowesubnitted thattis was quibe wrong

since what the Court needed to know was, indeed, the value of the work which

was actually carried out. Accordingly, Miowes uggest ed, Mr Jacks
evidence was of little (if any) assistance. | cannot agree with this submission,

however since it seems to me that, in truth, all that Micksonwas here

meaning to do was to explain why, in his view, an appropriate valuation

met hodol ogy is to adopt what might be de:
to valuation which entails looking not huildings which have actually been

built (such as the warehouses in the case of Akzhhlt at preconstruction

drawings for those buildings. Whilst it is, of course, open toHdwe to

criticise that as a methodology, in my view, the point does néartjoer than

that. It does not, in particular, | am cl
to be disregarded because of any failure to engage with the issue which the

Court must resolve. It is instructive in this regard to consider the exchanges

betwveen MrHowe and Mr Jackson on this topic immediately after Nowe

had read to Mr Jackson the passage in his supplemental report which | have

guoted:

A Q. So that is what you have done, is it
have cost?

A. Tdirect. And | can expand on that answer by saying | did look at the

possibility of establishing what the actual cost was. | believe that that was
because of the nature of the records it was beyond my expertise. | thought it was
much more for a forensaccountant to be able to do that. So the production of

a value of what the work should cost is, in my view, a good starting point for
the court, to assist the court, as to what is the starting point should be in its
investigations.

Q. Yes. If the court werto conclude, however, that what really matters is to try
to find out, so far a# reasonablycan, what the work actually cost, then your
reports are not much use, are they?

A. | think there is a great deal of value in my report because, as | said pefore

this Iis a good starting point. | dondt be
a starting point from which either additions or deductions can be made due to
known actualcosf t hen it is of some value. 0

He went on, after explaining that he had @ed out the instructions of my

i nstruct i,togacksowlédgecthe tpant that was being put to him by

Mr Howe namely that if there arB c 0 s t records ¢é then th
v a | ,ubatcexplained thai y ou woul d havaditFoorbet hadr t
approach to be reliable, you would have to be certain that you have got all of

t he c os tindeed, witen I®slored the matter with Noweduring the

course of his closing submissions, he acknowledged that it may be that all that

Mr Jackson was seeking to do in the passage in his supplemental report
highlighted by MrHowewas to explain that, in his view, given the information
whichwasavdiabl e, a &6éprospectived approach to
my view, as | have explained, that is precisely what Mr Jackson was seeking to

do. I n those circumstances, I reject the
ought to be regarded as lackimgreliability on this particular basis.

ey
ai |
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257.

Secondly, as to Mr Tapper, Mwiggerdrew attention to the fact in relation to

Akzhatl t hat, rather than carrying out his o
treated Act 255 as the maximum value attributable ® work and the

maximum amount of cost involved. He criticised this approach for three

reasons. First, MiTwigger made the point that the valuation methodology

underlying Act 255 is completely unknown, highlighting how Mr Tapper had

accepted in crossxamiration that he had no experience of being involved with

a committee of the kind which produced Act 255 and how Mr Tapper had gone

on later to say that he did not know héw t wor ks i n terms of th
€ owhen it was put to him by MFwiggerthat, if Act 255 had been concerned

with the railway, there would in all probability haveelm somebody on the
committeefrooit he r ai |l way depart nSBecondlydMr somet hi
Twiggersubmitted that it is very likely that Act 255 did not include any @alu

for the construction of the railway, which both experts agree is a valuable item

(in fact, as | shall explain shortly, Mr
Mr Jackson) and, if that is the position, then, Act 255 cannot represent a

maximum in thevay suggested by Mr Tapper. Niwiggerpointed out in this

context that, if Act 255 had anything to do with the railway, then, it makes no

sense that no detailed description of the railway was given in it in the same way

as details were given concerningethvarehouse specifications and other

buildings. The most that there is in relation to the railway, TWigger

explained, were merely generalised references such as those contained in
Supplement 2 to Act 255. Thirdly, Miwigger highlighted how, in seekintp

explain why Act 255 represented an appropriate maximum, Mr Tapper

explained thatth@ wor k scope for Akzhal i's not ent
e X a c ant goatinued by stating thitwe have done the best
establish t he waoexaktly hoWw deep the Boundatomsdate, wie n o

dondt know exact !l y holmwthesewiccamstancds,IMrng t hey
Twiggersuggested that Act 255 cannot sensibly be treated as a maximum. That

is probably right. However, nothing really turns on thiscsi the real

battl eground as between Mr Jackson and Mr
6highé valwuation figures but as to his 0l
railway is added to the Act 255 estimated figure (Mr Tapper confirmed that Act

255 did,indeed, only give an estimate), which appears to have been based on

an acceptance on 5 July 2007 when not only the railway but other work also

would not have been completed, Mr Jackson has calculated that the Act 255

figures would increase to KZT 4.601llmn which is not much less than Mr
Jacksonbés preferred KZT 4. 749 billion ove

Akzhal1/Akzhal2

258.

Coming on, then, to deal specifically with AkzHlabnd Akzhal2, during his

crossexamination of Mr Tapper, MTwigger produced a very helpfuable

which set out the different valuations arrived at by Mr Tapper and Mr Jackson

respectively in relation to Akzhdl and Akzhal2. As that table demonstrated,

Mr Jacksonds overall AandAkzhal was KATn r espect
4,749,048,869% wher eas Mr Tapper6s wequival ent
described as his o0l owdé valuation and not
Act 255) was KZT 2,590,279,786.00. The difference between Mr Jackson and

Mr Tapper was, accordingly, approximately KZTIL@ billion.
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259. Mr Twiggeb s t abl e showed that there are sma
categories described in Miwigged s t aibSleer vda < e qwhéfe Mrl i t i es 0
Jacksonodés valuation adds up to KZT 98, 42¢

is actually KZT10,651,819.14 higher at KZT 109,081,552.00) and &0 a d s
et ¢where Mr Jacksonb6és valwuation adds up
Tapperdés is again higher at KZT 244, 053,

Twigger in crossexamination thafi v e r y  bhe and i Jaakson were

agreed in relation to these items and so | need not, in the circumstances, say

anything more about these matters. There is also a difference apparent from the

table concerningi Ra i | iw eekation to which, despite Mr Tapper having

mace no allowance in respect of AkzHalbecause he assumed that this was

covered by Act 255, his valuation is higher at KZT 504,069,261.00 than Mr
Jacksono6s valuation of KzZzT 414, 709, 393.0
arises about these matters. It seemsne that it is appropriate to approach

matters on the basis of Mr Tapperos higl
valuations.

260. The overall difference of KZT 2.16 billion is attributabletdE a r t h\Wwo r k s 0
the case of both Akzhdl and Akzha2),i Wa r e le dnithe case of Akzhal
1 only) andiit Ot her B @agdindim thg sase of Akzhal only).
Specifically, and dealing with these in reverse order since this enables the initial
focus to be on Rzhaltl: astoi War e hdMrs elsac ksonés valuati on
1, 969, 062591. 44 whereas Mr Tapperods valua
difference of KZT 783,771,471.44); and adit@®t h e r B (the $ecuiityy g s 0
building, administration building, electricity substation/reservoir, security
guard hut and shelter), whars Mr Jacksondés valwuation i s |
Mr Tapper 6s val uati on i s KZT 35,718, 91
238,783,771.66). Astd E a r t h andl fodusing first on Akzh&l only, Mr
Jackson6s valuation is KZT 47®ni2l19, 247. 1¢
KZT 172,067,399.00 in respect of noamlway related works and KZT
225,044,890.00 in respect of railways adding up to approximately KZT 397.11
million, although in addition Mr Jackson valued landscaping (including
fencing) at KZT 262.66 million antir Tapper valued site preparation and
fencing together as KZT 178.01 million. Asto fiidE a r t h atdkzhkak2,0
Mr Jackson grouped these into three categories: KZT 773.15 million for land
clearance and earthworks (including those for the railway); K& 5L million
for site dewatering; and KZT 68.12 million for works to the Aksai river. Mr

Tapper, on the other hand, attributed oI
what he described as 0site preparation/
included within his6 bul k excavationd figure; and K
earthworks. This is as part-2whichMrn overall

Tapper puts at KZT 150.293 million. The difference overalioBar t hwor ks 0
across both Akzhdl and Akzhal2, therefore, wa KZT 1,249,575,631.61.

Warehouses: Akzhdl

261. Dealing with each of these matters in turn and so startingfiviba r e hpous e s 0
two points arise. The first concerns foundations in relation to which Mr Tapper
gave a valuation in respect of the work which added up to KZT 366.4 million
(specifically KZT 324,301,089, KZT 27,800,729 and KZT 14,242,834) as
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262.

263.

compared with TM02.7Jndllionk She diffesencel therefore,
amounts to some KZT 135 million. Mr Tapper faidgceptedhat he was not
anexperii n taking any sort of detai.l ed
Nor, of course, was Mr Jackson. In the circumstances, niséa me that the
appropriate course is to treat the appropriate figure in relation to foundations as
being in the middle of these two amounts.

The second aspect is more significant in monetary terms. It concerns the
warehouse superstructures. Mr Tapper in this respect based his valuation on the
amount paid to Loging (US$ 6.8 million) less US$ 1.79 million which he
explained that he was instructieddeduct on the basis that this was the amount
which Loging had paid the Defendants by wayiaf o0 mmi SAscordingly,

Mr Tapper 6s superstructure val uat i
approximately KZT 646. 72 mil Itiusing. Mr

rather than the sums paid to Loging, amounted to KZT 771.75 million, although
Mr Jackson considered that to this needs to be added sums in respect of internal
finishes,services, ventilation, testing and commission and so forth, giving an
overall valuation of KZT 1.461 billion. On the face of it, therefore, the
difference between Mr Tapper and Mr Jacksorthis issue is considerable.
However, as MiTwiggerpointed out,fithe US$ 1.79 million which Mr Tapper

was instructed to deduct from the US$ 6.8 million which was paid to Loging is
added back in, the equivalent amount in tenge (KZT 231.14 million) increases
Mr Tapperos superstructur e chvneansithat i on
the difference between Mr Tapper and Mr Jackson reduces to approximately
KZT 583.14 million.

Clearly, therefore, it is important to consider whether the US$ 1.79 million
deduction is legitimately made. | am clear that it was not since ¢ agtk Mr
Twigger that it is wholly unsatisfactory that the first mention of the

i ¢ o mmi svkidh s rsadd to have been paid came not in any statement of
case but in Mr Tapperds report which
a month before the i started. The referenceffoc o mmi $s ®upleemistic
since clearly what the Claimants have in mind, indeed this is precisely how the
point was put to Mr Arip by MHowein crossexamination, is that a bribe was
received. This is a serious allegationiefhought to have been properly pleaded
as a matter of fairness, as recently explained by Carr J iglé¢in@ Baturina

case at [126] and [127]:

i 1 2 Baccept the general submission on behalf of Ms Baturina that there is
an extent to which it is permisg#bto pursue unpleaded general
challenges to credibility. But where it is intended to advance specific
matters of dishonesty based on a particular set of facts, such matters
should, as a matter of fairness, be pleaded. A striking example relates to
the Jamary 2008 valuations from Mr Benmakhlouf referred to above. It
was suggested for the first time in Ms Baturina's written opening that
t hese wer e onl vy Opurportedo v al
overstate[d] b6 the true valhdi#s of
Baturina then gave evidence for the first time in cr@samination that
at a meeting on 30th January 2008 Mr Chistyakov told her that a
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264.

valuation had been received in Morocco commissioned by Mr Krupnov
showing a mar ket pr iemetreclhisapdearadt 0120 p
nowhere in her pleaded case or her witness statements. It was then put

to Mr Chistyakov in crosexamination that he had seen these valuations

at the time and that they were false valuations commissioned by the

consortium to justifyhe price allegedly being advanced to Ms Baturina.

He denied seeing the valuations at the time, denied telling Ms Baturina

of any such valuation and said that he did not believe the valuations to

be false.

127. These are matters which should have beeaqed if they were to be
advanced. Mr Chistyakov had no proper opportunity to consider in
advance the allegations and to explore how he might wish to defend
hi mself against them é .0

The position is no different in the present case. The bribery alledsidng

not been properly pleaded, Mr Arip had no proper opportunity to prepare his

response. Nor has any disclosure been given in relation to the issue. In the
circumstances, I am satisfied that t he
approach to valuatiois, therefore, the full US$ 6.8 million which was paid to

Loging and so KZT 877.86 million.

The question which, then, arises is whether that level is still too low given that,
although it is more than Mr Jacksonds K2Z-
taking account of what-omsght bt desaninkeeé
approxi mately KZT 583. 14 mincdusivedaT | ower t h
1.461 billion valuation. This depends on whether Mr Tapper was justified in

using the sums paid to Loging the basis for his assessment of the value of the

warehouses and that, in turn, depends on whether the US$ 6.8 million which

was paid to Loging covered everything which Loging supplied. If it did not

include everything, then, it must be right, as Mrigger submitted, that the

US$ 6.8 million is a valuation which is too low. If, on the other hand, the US$

6.8 million 4domslbydedenhe i 6adnhkes | ittle
Jackson has done and base the valuation on drawings relating to the s@sehou

in order to arrive at a theoretical value. As to this, Mr Jackson accepted, when

asked byMHowe, t hat, whil st he kfmew otfende dog
it didndét influence my .Heiwaswefeoriigherdhe se cost
to t hos 6 awhdi ch he had | isted in his first

follows: A i nt er n a,lKZTf 12568F402¢1 s @ r v, KETe4 498,307,

Avent i, KARILAM,642fiel ect r i c al KZT 203,868003; at i ons o
Af Hrneghti ngKZB 3BB8A7@&nd c o mmuni cat i, &ATs syst ems
6,814,806 bui | der s wo,rKKT 8i166,4780oanch e e s i ng and

c o mmi s KZ4T 4&382,946. MiTwigger nonetheless rightly accepted that

the Loging contract and specifications included some internal finishes,

instalations and services (electricity, heating and cooling). That plainly was the

case. So, for example, picking up on the referenéedoe r v, MriHevwewas

able to show Mr Jackson hadwvAppendi x _Spectothe logimgi on No.
contract dated 8 May 20@®ntained the following wording:

il unit
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g) Sanitary insulated container in size of 6,055m x 2,435m, the internal height
of 2,500m, the necessary elimination and sockets, a wall radiator;liteb0

boiler, 5 toilet cabins with closet basins and drainagstems, 2 urinals and
drainage systems, 2 lavabos, separate men and women entrances, windows are
in the container walls. The wall isolation of stone fibre is 60mm, the floor and
ceiling isolation is 100mm. The walls are-facced, the ceiling is of whiteosd
chipboard (WCB). o

Mr Jackson accepted, at least by implication, that this description matched the
internal structure shown in one of the photographs which he had included in his
report (albeit described as amo f f i c)el seennotréason, in the

crcumstances, to approach t-boesmawéee pobat tl
included in the Loging contract. The best that Mvigger could say in the
course of his closing submissions was fhatt i s not <cl ear preci s

s u p p | Noaattetmpt wasnade, however, to trawl through the contractual

documentation and demonstrate why Mr Tapper was wrong to have assumed

(as he did) that the FLkoongsibn.g Ic ocnotnrsaicde rc otvhe
was a fair assumption and that, in the circumstanassgéally incumbent upon

Mr Arip and Ms Dikhanbayevao explain with some precision why it was

wrong to have made it. That, however, has not been done. It follows that | do

not consider it appropriate to include additional sums for valuation purposes to

cover the items identified by Mr Jackson in his report.

That is not, however, the end of the matter because Mr Tapper accepted that he

included the cost of installation within his KZT 646.72 million, apparently

under the impression that those costs wertuded in the Loging contract.

Whether that is right or wrong is, in a sense, not important because, as a matter

of fact, the installation was not done by Loging but, it seems, by a company

called Parity Ltd LLP and Mr Tapper accepted that, if the insiatatork had

not been carried out by Loging, a sum would have to be added in that regard.

Although no particular amount was put to Mr Tapper, it appears from Mr
Jacksonbés report that he all owedséan amoun
(perhaps ini blud er sé& wor korimnfint ecsotninregct @an)d commi s s
because -otnlsed dadchken toget her with the an
foundations and superstructure) add up to the KZT 1,969,062,591.44 which he

attributes tai Wa r e h oWithoritkriowing morgrecisely what amount he

allowed, however, it is not possible to reach a settled conclusion on the
appropriate additional sum which shoul d
US$ 6.8 million valuation. Similarly, since Mr Tapper explained that he had

included in his US$ 6.8 million figure the cost of transport because he had

assumed that it was included in the Loging contract, an additional amount

should be added for this. That must, again, be included somewhere in Mr
Jacksomwmdms 60daddad t Hleavergigen. Howevenihseem$to me

that, since the actual costs incurred with TKA Intertrans GmbH in respect of

that transportation are known because they are set out in Mr Thadnpson

Appendix 3 at Table 1, the actual cosi$10,689.75) should be whiatadded

to deal with this additional item. It follows that, in respeciioiVa r e h plus e s 0
consider that the appropriate valuation is one which attributes to foundations an
amount which i s midway between Mr Tapper
valuations,and which as to superstructure starts with a baseline valuation of
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US$ 6.8 million which has added to it an amount in relation to the costs of
installation (which can hopefully be agreed) and an additioffd,689.75 to
cover transportation costs.

Other Ruildings: Akzhall

266. As to i Ot her B (the | sdcuritygbsiildling, administration building,
electricity substation/reservoir, security guard hut and shelter), Mr Tapper
arrived at his figure of KZT 30.5 million by establishing the total cost per square
mete of the warehouses (KZT 28,945) and applying that rate to the area of the
other buildings. He nonetheless accepted, when asked Dyidger, that these
buildings were of a different type to the warehouses. He explained that, ideally,
he would not havedmpted apro rata approach butthath@edi dndét have
details other than these photographs,
br oadbr us h Inarglatian doaoneh @f the administration buildings,
however, as far as | can tell the building to whithJackson attributes a KZT
63,678,720.00 valuation, it would appear that this is a building which was
covered by the Loging contract since another of the specifications to that
contract includes a drawing showing a building made up essentially of 22
contaners (described by Mr Tapperdsa seri es of Pojtakabi
which Mr Jackson stated that he seemed to recognise. On that basis, the relevant

any
S G

ns

val uation ought to be deducted from Mr

however, approximately KZT B/million between Mr Tapper and Mr Jackson.

As to that, | bear in mind Mr Tapperds
Apretty simple buil, dndsgthat MTaveggertwase war e
probably not right to s ugugregspro rateh at Mr
figure based on (as Miwiggerputit)it t h e pr i ehend préfabrecated o n d
wa r e h owaswhallpinappropriate. Nonetheless, it does seem to me likely

t hat Mr Tapper 0 o0lawalhthoge circanmstances, adoptimgp | vy
a recessarily broadbrush approach, and reflectingHldwed s poi nt t h
Jacksonos met hodol ogy =entailed hi s
buildings as actually constructed, in my view, an appropriate valuation would
be KZT 160 million rather than theproximately KZT 211 million left after

the KZT 63,678, 720.00 is deducted from

Earthworks: Akzhall and AkzhaP

267. Thisbringsmetd E a r t h wshallklealpin the first instance, with Akzhal
1. There are two point&hich arise here. The first concerns the appropriate
rates. The second concerns the distance which soil removed from the site needed
to be transported. As to that second matter, it is a short point. Mr Jackson has
priced all of the earthworks (not just 8eat Akzhal) on the basis that surplus
material would be transported 20 km away from the site rather tharSthenl
estimated by Mr Tapper. Mr Jackson explainedfthetn t he absence of

ev
hou
T a

Mr

a

destination, | revert back to my standard methodologylwhia s 20 ki | omet r e

The fact, however, is that in none of the relevant invoices is there any suggestion

that removal entailed soil travelling anything like that kind of distance. Indeed,

as MrHowewas able to demonstrate, such reference as there e (farim of

an invoice relating to work on the bed of the Aksai River) suggests that the
distance which soil had to be transported was just one kilometre. Accordingly,

an adjustment would need to be made to
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268. The firstissie is rather more significant. This is because, although the quantities
assessed by Mr Tapper and Mr Jackson are similar (for bulk excavation, Mr
Tapper allowed 304,000 cubic metres whereas Mr Jackson allowed 295,000
cubic metres; in relation to topsoilmeval, Mr Tapper allowed between
approximately 65,000 and 120,000 cubic metres whereas Mr Jackson allowed
178,000; and as for filling and backfilling, Mr Tapper assessed approximately
182,000 cubic metres and Mr Jackson assessed 181,000), the difference
be¢ ween the amounts assessed by Mr Tapper
Jackson fofi E a r t h 8 werylkcansiderable (KZT 172.07 million and KZT
473.22 million respectively) almost entirely (subject, no doubt, also to the
distance point which | have jusi@essed) because of the different rates which
Mr Tapper and Mr Jackson have applied for labour (skilled/unskilled) and plant
in relation to the carrying out of the relevant works. The difficulty which arises
in this respect is that, as | shall now expldoth MrHowe and MrTwigger

wer e abl e t o mak e l egi ti mat e criticisms
consequence, | am left in the position which™viggercontemplated | might
find myself in, which is that, in my view, the right ratesiies o me wher e i n

betwveen t he Jac ks o.ishawahtoita gogperefiti rsa tad smo s t

i mpossible to try and jiggle é around wi
progr amme, t he Excel spreadsheet or wh a
Accordingly, all that | can uselly do at this stage is to indicate my conclusions

on the rates as rates, leaving it to the parties to run whatever calculations then

need to be run in order to arrive at an appropriate overall valuation. | shall come

on, therefore, to set out my conclussoin this regard, after first outlimg the

criticisms which were, as | say legitimately, made in relation to the approaches

to rates adopted by Mr Tapper and Mr Jackson respectively.

269. | start with Mr Tapper. MHowesubmitted that Mr Tapper had done hesbto
obtain objective independent data on what rates might be applied, and then fully
explained in his reports how he had adjusted that data in order to arrive at the
rates which he considered most appropriate. | do not doubt that Mr Tapper did
his bestand that Mr Jackson did also. However, unlike Mr Jackson who has
experience of working on a construction project in Kazakhstan, Mr Tapper had
no such direct personal experience and so no direct personal experience of
labour rates in that country. Nor, Miwiggersubmitted, in my view with some
justification, did Mr Tapper appear to have a complete grasp of the nature,
makeup and accuracy of the sources which he used to compile his rates. So, for
example and as Mrwigger highlighted in his closing submisss, whilst Mr
Tapper was apparently under the impression that he had used three sets of rates,
actually he had only used two since the rates which he quoted from the Ministry
of Economy and Ranking.kz both came from the State Statistics Committee.
This alls into question his decision to exclude from consittaracertain
benchmark rates prepared by his own companyl, I'€ernationalon the basis
that those rates were in an outlier category when compared with what he
mistakenly thought were three sourcgken there were, in fact, only two
sources. | agree with Miwiggerthat, in the circumstances, it would have been
better if, rather than taking no account of the T&T rates altogether, Mr Tapper
had sought to adjust the T&T rates to take account of thelfat they were in
respect of oil and gas projects which may not have been equivalent to the Akzhal
project. Furthermore, again as Wwigger pointed out, it was unclear whether
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270.

271.

the Ministry of Economy rates covered all types of labour and all types of
construction. Mr Tapper could not say whether this was the position. It was also
unclear what areas of Kazakhstan the rates covered, despifacththat
Ranking.kz showed that the rates paid to workers in Almaty were higher than
those in Kazakhstan as a whole. Indeed and in fairness to Mr Tapper, he agreed
that, in relation to the Ranking.kz rates, it would have been more appropriate
for him tohave applied the Almaty rates rather than the general Kazakh rates.

As to the hourly skilled worker rates which Mr Tapper identified by reference
to the Ministry of Economy/Statistics Committee and Ranking.kz sources were
US$ 4.64 and USA4.75 respectivethese were considerably lower than the
Compass International hourly skilled worker rate of USBHS$ 13 (with
unskilled labour at US$-8S$ 8). Furthermore, Compass International noted
that these rates were lower end rates, with rates in major citresdemuch as
20%40% higher. Somewhat oddly, given that the relevant passages were set
out in his report, Mr Tapper stated during cregamination that he had not
noticed that fact or, indeed, the fact that rates for unskilled workers in major
cities coud be up to 50% higher. Mr Tapper went on to agree witiMgger

that, had he used an uplift of between 2B0%6 in respect of his rates, the T&T
figures would not have looked so out of kilter.

Then, as to productivity, although Compass International $&id that

productivity rates in Kazakhstan wefie2 .-3.00l6w&r than in the US, Mr

Tapper took a different (and lower) figure having, in fact, referred in paragraph

983 of his report to Compass statingd hat pr od u-200% lewetiry i s 100 %
Kazakhstan han f or wor ks .itappeark that tbeSeasoaford UK O

the difference is that the Compass International pricing document appended to

his report was a different edition to the one to which he was here referring

because, in brackets after sayimigat he did there is a reference to page 270,

whilst the relevant page in the document in the appendix is page 262. Be that as

it may, Mr Tapper then went on in paragraph 983 to say this:

AThis is primarily based upuwdihereforé and gas
seem reasonable that the labour productivity should be adjusted by 2 (100%

uplift) for these works (i.e. if it takes one hour to do work in UK then it would

take two hourgor similar work in Kazakhstan . o

Mr Tapper then explained &sllows in paragraph 984:

AHowever, the work in Al ma-ugltybilandhot a t ec
gas project; it is a warehouse construction on a reasonably level side, with a

single track railway siding. Therefore in my opinion a productivityfupfi2 is

not appropriate. Having viewed the photographs provided by the Defendants,

the quality of the machinery used appears to be older and therefore less reliable

than that generally used for such work in the UK. In my opinion, | therefore

consider tlat an uplift of 20% of the labour and plant hours these works is
appropriate. o

That reduction, | agree with MFfwigger, was not appropriate given that Mr
Tapper has no personal experience of productivity levels in Kazakhstan, unlike
Mr Jackson who (with dect personal experience of Kazakh productivity levels)
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274.

was clear that the difference between the UK and Kazakhstan is very often
between 100% and 200%. This applies, therefore, both to labour and plant rates
since Mr Tapper ultimately accepted that, iftaiok a digger operator in
Kazakhstan two hours to do the same thing as an operator in the UK would do
in 1 hour, the digger would be required for twice as long. | consider, in the
circumstances, that a 20% uplift was quite obviously too low, as indedd wou
have beera 100% uplift as originally canvassed by Mr Tapper in paragraph
983, and that a more appropriate uplift would have been 150%.

For all these reasons, therefore, | am clear that the average labour rates which
Mr Tapper used to arrive at his umétes, namely KZT 1,114 in respect of
unskilled/general labourer and KZT 1,289 in respect of a skilled labourer, are
appropriately to be regarded as being too low. As | have explained, | am in no
position, however, to work out what the correct rates wbaldnce the various
aspects which | have described above are taken into account. It is a calculation
which Mr Tapper will, accordingly, need to do in order that Mr Jackson can
consider it and hopefully the rates (including the unit rates) can then leelagre

| should mention that Mfwigger made an additional criticism as regards Mr
Tapperdés approach to | abour rates. This v
made in relation to Mr Tapper using more recent labour rates and adjusting those

rates to reflecthe fact that they are 71.42% higher than construction monthly

salaries were in 2007, he did not make a comparison with whdwv\gger

somewhat vaguely describedfa® f f i ci al ¢ oMrvyappesagreed t abl es o
thath Pr obabl y iithwouldéhdve been p good idea to have done a

comparison. However, as he pointed out, he arrived at his 71.42% by looking at

statistics concerning construction monthly wages between 2005 and 2015 which

he had obtained from the National EconcenMinistry of Republic of

Kazakhstan. In those circumstances, | do not consider that this further criticism

was altogether warranted. No further adjustment is, therefore, needed to take

account of this point.

Turning to plant rates, Miwiggerp oi nt ed out t hrateswbte Tapper o
predicated on the assumption that plant had been imported from the US,

meaning that they had to be paid for in US dollars. Mr Tapper, accordingly,

revised the 2015 rates which he was using for plant to take account of the
devaluations in the tge which had occurred during 2007. | agree with Mr

Twigger, however, t hat the Dbasis of Mr Tapr
needing to be imported from the US was somewhat unclear, if only because it

seemed geographically and culturally rather more likie#t any plant would

come from Russia rather than from the
adjustments for devaluation took no account of the subsequent devaluations of

the tenge which took place in 2009 and instead applied whatwigger
charactestraight d nea® adpust ment of 278% to D
rates across the entire period. | agree with Mwigger that, in the

circumstances, primarily because there was only really a very slender

justification for assuming that plant would be sourced frome US, Mr Tapper ¢
adjustment in this regard was not appropriate. It follows that the rates set out in
paragraph 987 of Mr Tapperbés first report
saying in the next paragraph (paragraph 988) were 2015/6 rates whiakelmad b
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adjustedi o n 2 0 0 3s thisavaseseniething which Mwigger clarified
with Mr Tapper during crosexamination. If that is, indeed, the position, then,
the rates set out in paragraph 987 are the rates which should be taken as

applying.

275. ltwilbeaparent that | have so far been consi
As | have explained, in my view, his is an approach which was not entirely
appropriate, hence the need for further calculations to be carried out in the way
which | have indicated. Mfwigge® s pr i mary submissi on, how
the Court could be confident in the calculations performed by Mr Jackson and
that his unit rates ought to be applied. Specifically]Miggerhighlighted how
Mr Jackson had obtained actual quotations from supiedsalso submitted
that the rates were based on actual comparable projects including a hotel and
business centre in Astamariflame near Moscow and a further project called
Gas Device which was a warehouse and factory unif\Mggeremphasised,
in paricular, that Mr Jackson had explained to Nowe during the course of
crossexamination that it makes no difference whether these other buildings
were or were not warehouses. For example, dealing with the building concerned
with the Gas Device project, thexchange took place between Nowe and
Mr Jackson:

A Q. ¢é thefes hot comparable, is it? It is completely different constructing
an engineering factory for the manufacture of hpyhcision engineering gas
components to simply constructing warehesufor storage?

A. The concrete is the same, the excavation is the same, the steel portal frame
are the same, the cladding is the same. There may be some differences
internally, but for the most part it is a comparable project.

Q. Presumably amngineering factory needs to have extremely high levels of
anti-vibration measures and also, for example, cleanliness and climate control?

A. Those are not areas that were influential in the prices that are used. As | say,
concrete, excavation, steel, dteeinforcement; they are all the same
components. o0

Mr Howe then asked about the hotel and the Oriflame building, making the
point in the case of the latter that thevould inevitably be different rates
applicable to a construction project which was tgkptace in Moscow and
Anearly 2, 000 nMrDaekson maintamedAbwewet, thab the
comparables were appropriate since:

AThey are not completely different types
definitely diff er enwlcanrsdyanythiaglelseyother | donot
than keep repeating that particular point

The difficulty nonetheless remains that the information which Mr Jackson

provided in relation to the comparables was, leading into trial, very sketchy

indeed. In his first reportye referred to his having usédc ost data fr om
vari ety of dandthes identifigd just twa suchesauies, namely

the hotel in Astana and Oriflame. He did not mention Gas Device at that stage.
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277.

278.

The first time that he referred to this was wiMmHowe asked him what other

sources he had had regard to. This is despite the fact that in his discussions with

Mr Tapper in the leadp to trial, MrJacksoh under t ook t or, provi de
as he immediately clarifiedit o t ry and prdetaiis fftomthe o me of t
ot her pMrdaclksantexlained in cresgamination, however, that he
thenichecked with my firm and the answer fr
court hearing, this was commercially sensitive information that belonged to

clientsand t woul d be di f fi cullagreetwithMl#lowsec | ose t o
that this was wholly unsatisfactory. | do not, in the circumstances, consider that

I can place any great reliance on Mr Jac
largely incapable of beingsted, certainly in any particularly meaningful way.
I consider, i nstead, that it is preferabl

with the modifications which | have described as being, in my view, necessary.

| turn, then, to AkzhaR and the three tagories to which | have referred. Before

dealing with these in a little detail, it is worth having in mind what difference

the three areas of di spute have on th 1
insignificant. Speci f itonafor Akghat2 MngesTapper 6 s
from KzZT 150.293 million (his 6l owbd valu
6highé valuation), whereas M{f2colnescksonds
to KZT 1.63 billion (net of VAT at 14% and a 5.7% allowance which | shall

come @ to describe) or KZT 1.96 billion (inclusive of VAT and the 5.7%

allowance) less KZT 45.82 million (which he accepts has been doabteed)

and so KZT 191.14 billion.

e
0

Starting with the KZT 773.15 million which Mr Jackson had attributed to land
clearanceand earthworks (including those for the railway), there are two issues
here. The first is the issue regarding appropriate rates which | have already
addressed in the context of AkzHal Mr Tapper will need, in his revised
calculations, therefore, to makdjustments reflecting the matters which | have
identified. The second issue involves a disagreement between Mr Tapper and
Mr Jackson as to the height of the embankments at AlZzhahlike Mr Tapper

who was reliant on what Warner Surveys had to sayisnrégard, Mr Jackson

had personally observed and found physical evidence that, although the height
of the embankment varied, it was in some places 2 metres (as shown in certain
photographs although in his report Mr Jackson refers to 1.5 metres) andrin oth
places as high as 7 metres. Mrigger submitted that this evidence should be
preferred to what was, at best, sectiatid evidence from Mr Tapper based on
Warner Surveys having ascertained that tmaximum height of the
embankments was 2.5 metres. lesgwith MrTwiggerabout this since Warner
Surveys had to make a number of significant revisions to their earthworks
guantities, including, for instance, a correction to an assumption which they had
made that the average depth of excavations acrossekensis 1 metre which
involved this changing to 4.5 metres. Mr Tapper agreed witi\Wggerthat
this constituted a substantial revision.
circumstances, to take account f Mr Jack
of the embankments.

As for Mr Jacksonb6s KZT 184.5 million for
arises and a revised calculation will need, accordingly, to be undertaken by Mr
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279.

Tapper (and hopefully agreed by Mr Jackson). In addition, howewg tas

an issue between Mr Tapper and Mr Jackson over whether dewatering took

place at the southern end of the AkzRal s i t e . Mr Jacksonds evioc
he had identified such dewatering and that, in his view, the lagoon would have

required extensiveemoval of sludge and vegetable soil before being filled. Mr
Tapperés view, however, waliss otnhea td,r aa |ntahgoeu g
on sitfieppears to have been installed som
commencing (i.e. when it was still agrica u r a |. AsiIMaTwidger@ointed

out, this is an opinion which is not altogether easy to square with Warner
Surveyds identification Wwhdrhe ddewat eroinrcg
has obviously occurred biwadfarthergore, and as a
both Mr Kosarevds and Mr Sanni kovds evi de
work in respect of waterlogging took place. Mr Sannikov, in particular, stated

as follows when giving evidence:

ASo there were some wor ksdtlthoisterritofyor dewat e
of 60 hectares, as a total, 50 plus 10. That territory had massive construction

works performed, but the lake was dewatering through two pipes. It was

dewatered and then, as | said, there was an error in project design and |
rememberhat | saw huge amounts ofisehey clawed a huge pile,huge heap

of soil and the tractor was moving back, and that was hard soil to replace the

local softer soil with that hardesoil containingrockand st ones. 0

The photographs which were in euwide were not particularly enlightening
because they appear to have been taken during the summer and so in dry
conditions, but Mr Jackson was in no doubt about the matter, explaining that

Awhat is clear i1s that that closswhalt y subst a
was ot her wi s eandthat He telbthdi it mgmo® nmust be s ome
€ done in order . Altmughlirseeino pattidulartreasarnrte a 0

doubt what Mr Jackson was here saying, this is not, however, the end of the

matter since imis first report, specifically in Appendix B1, where he set out his
costings summar vy, Mr Jacksonés justific
184,493,829.82, was stated to be as follows:

AThe works are done. As the mosta of worKks
basis of calculation. It was checked that the rates and quantities in the Acts are
reasonable. Total figure from the Acts wa

Mr Jackson was, in making these comments, referring to the Act of Acceptance
relating to worksapparently carried out in January 2007 invohMing dr ai nage
s y s t. ldemlarified in crose€xamination that:

~

Al have relied on the acts as they have b
point for establishing whether some work has been done. Ivbefeme

drainage works would have had to have been done. But | do not know the exact
nature of that work.o

Mr Howe put to Mr Jackson that, in fact, the Act of Acceptance on which he
had relied had nothing to do with any drainage work carried out at ARzhal
He did so by taking Mr Jackson to an AiB&oy invoice relating to drainage
work done at Aksenger. That invoice was in strikingly similar terms to the Act
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of Acceptance, save in respect of one of the items in the invoice which did not

appear in the Aabf Acceptance. It is quite clear, looking at this material, that

the Act of Acceptance is not a document on which reliance could legitimately

be placed. Indeed, when this point was put to Mr Jackson bidvre it is
interesting that sddfolonvmacksonds answer wa

A | can explain how I have deal't with th
recognised at the time when | put these values into my report that they may not

be totally safe. That was certainly a consideration of mine. So here is how | have

treated them: | have put them in, but within my overall valuation at Akzhal |

have moderated the total value associated with all of the earthworks to the value

of a roundabout 600 million tenge, i.e. a deduction.

And the mechanism | have used for that is-the we have discussed the item
earlier, that despite what the theoretical measurement of earthworks would be,
in other words you would excavate, remove everything, | took the view to
mitigate the total cost, because | thought that there is a danger thatd
imported either some high values or some unreliable values, particularly in
regard to the acts.

So, by way of mitigation, | have removed about 600 million tenge from my
overall valuation. So that is why | have got them in, but | do recognise tisat the
acts are a little unsafe. o

Mr Jackson later, when discussing with Mowe the works relating to the
Aksai River, explained in more detail what he meant by moderation. It was clear
that he had in mind the type of thing which is done at acpnstruction stage

in order to avoid either overvaluation or undervaluation. AdHdwe pointed

out, however, nowhere in his reports did Mr Jackson mention having engaged
in a moderation process resulting in an overall reduction in the case of Akzhal
amounting to KZT 600 million and, as he earlier explained, in the case of
Aksenger amountingppinear | y KZ T. MAJacBsominsiktédithat ined
had explained what he had done by way of moderation to Mr Tapper in the
expertsbé meeting. However, Il was | eft wit
engaged in what might be described as damagéation in the face of the
difficulties which MrHowe had explored with him concerning his reliance on
the Act of Acceptance.

280. The Court is, therefore, left in a difficult position. It seems to me that, in all
probability, based on what Mr Jackson says hiegtimself saw when he visited
the site and based on what Warner Surveys reported, taken in conjunction with
the evidence given by Mr Kosarev and Mr Sannikov, it would be wrong to
conclude that no dewatering work took place. Attributing a value to th&t wor
is, however, not something which, in the circumstances, is easily done. | am
troubled, in particular, about any reliance being placed on the Act of Acceptance
on which Mr Jackson has, at least in the first instance, based his valuation.
Similarly, Mr Jak s on 6 s somewhat broadbrush apprc
earthworks in respect of AkzhalAkzhal2 by KZT 600 million seems to me
to be somewhat unsatisfactory since it r
starting point is the Act of Acceptance which, as he bifresccepted, is not
reliable. In such circumstances, since there is no other evidence to indicate a
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likely cost involved in dewatering, the Court has two options: either to attribute
no value to dewatering work which nonetheless the Court considerskbas ta
place, or to do itbest to arrive at an appropriate figure. In my view, it is
appropriate to try to do the latter and, doing the best that | can, | attribute to the
dewatering work a value of KZT 60 million. This represents my broadbrush
attempt at &iving at an appropriate figure. It is roughly a third of the amount
which Mr Jackson attributed to dewatering and so represents a substantial
reduction. | might add that since | have arrived at the figure in such a broadbrush
way, it is not affected byrgy recalculation as to rates.

281. The third and final issue which arises as regards Akzhabncerns Mr
Jacksono6s KzZT 68.12 million for wor ks t ¢
position, as described ims second report, was that, although there appears to
have been some works in the relevant afiea,t cannot be confir mec
was for cl eani ng and. Aecordingly, iMn §apper f Ak s ai
explained that he wa8 not abl e to rely on Mr Jacksor
w o r kThisis another aspect wieelr Jackson placed reliance on an Act of
Acceptance, making the same comment in his cost summary at Appendix B1 to
his first report as he had done in relation to the dewatering item. It was put to
Mr Jackson that he had not independently verified whetigework described
in the relevant Act of Acceptance had been carried out, to which Mr Jackson
replied as follows:

AWel |l to the ext ermtthesateliteimdgencthatiswhatby t he v
has led me to it. So that was my verification work andrtainly accept, as |

have said before, it is not the most reliable piece of information. But | have used

it. o

Since Mr Jackson was clear that some work had been done, he explained that
he relied upon the Act of Acceptance and then moderated the valuevdoig

to mitigate the risk of the document being unreliable. The difficulty, however,
is that, as MMHHowe pointed out to Mr Jackson, the reduction had not been
specifically identified in his report. Indeed, there was no specific reduction in
respect of tls item of work since his evidence was that the moderation led to
his overall KZT 600 million reduction. Again, therefore, the Court is left in the
position where it either attributes no value to this work or does its best to arrive
at an appropriate valwéthout any real evidence before it to enable such a value
to be achieved. Doing the best that | can, and so again adopting a very
broadbrush approach, it seems to me that an appropriate value would be KZT
30 million, an amount which will again not beedted by any recalculation.

282. Lastly, before coming on to deal with Aksenger, it should be noted that, in
addition to 6% being added to cover design costs, the experts are agreed that
between 15% 7% should be added for preliminaries, overheads and profit. Mr
Jackson put this at 15% tit seems to me that it is appropriate, in the
circumstances, to apply Mr Tapperds slig
Jackson took the view that it is appropriate to add a 5.7% contingency for the
risk that the work will not have been executed in thestedficient manner as
envisaged by the applicable rates. Mr Jackson was under the impression when
he was being crossxamined by MiHowethat Mr Tapper had allowed a 10%
contingency equivalent. In fact, he has not done so but has, instead, as he put it
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in the joint memorandunfji ncl uded an all owance for th
pricing and established sc bagmeatisfiédd wor ks of
that Mr Jacksondés 5.7% approach 1 s approp
based it on an apparenthell regarded article by Chester and Hendrickson and

given also that, in his experience, as he explained when he waamened,

AAl most every project has some form of a
and major projects in particular, the additionebst usually way exceeds that

sort of valueo

Aksenger

283. As to Aksenger, as | have previously mentioned, there are issues not only in
relation to costings but also, in significant respects, in relation to whether
particular work was carried out at all im@imstances where the type of work
which Mr Arip and Ms Dikhanbayevasay was carried out was largely
preparatory in nature and so, with the passage of time, it is not easy to identify
and value that work. MFwiggersubmitted that this is not to say, howeuhat
the work was not carried out, observing that the burden of proof rests on the
Claimants to prove that, on the balance of probabilities and in the context of
allegations of serious fraud, the work was not done. AccordinglylWigger
submitted, idoes not assishe Claimants#f, as was suggested to him at various
points in his evidence, Mr Jackson had not been able to prove that particular
work had been done. That, Miwigger suggested, is to reverse the burden of
proof sinceMr Arip and Ms Dikhabayevaare under no obligation to prove that
the works had been performed. The more so, TMigger submitted, in
circumstances where Mr Tapper had taken a deliberate decision not to undertake
investigations in relation to certain aspects which would lesabled it to be
determined whether the work had been done.

284. As to this, in my view, the appropriate approach, and the approach which |
propose to adopt, is to consider, in the usual way and without particular regard
to where the burden of proof lies, whethihe Court is satisfied, on the balance
of probabilities, that particular work was carried out or not. This will entail me
considering the evidence which both sides have put before me and seeing where
that evidence takes me. In these circumstancesutider of proof is unlikely
to be determinative. It is against this background that | come on to consider the
four aspects where there is a dispute between Mr Tapper and Mr Jackson. The
first of these (again) concerfisE a r t h which MisT@apper in his send
report valued at just over KZT 16 million (covering railwajated earthworks)
and KZT 3.25 million, and which Mr Jackson valued at KZT 1.25 billion;

A R o a,dvisialn Mr Tapper valued at between zero and KZT 23.81 million and

Mr Jackson valued at KZT B073 million;i L a nd d rwhich MaTgpmper

valued at between KZT 1.74 and KZT 3.25 million and Mr Jackson valued at is

KZT 367.49 million; andi Cent r al i sed whichcMriTapper sy st e mo
valued at zero and Mr Jackson valued at KZT 2.01 billion.

Earthwaks

285. Central to thei Ea r t h ussue Is sedtain satellite imagery which, in Mr
Jacksonbds vi ew, supports the proposition
areas which were marked in the relevant images. These consisted primarily of
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286.

287.

what MrHowedescribedas two red and pink b u n n y an@varioss dmaller

other redii s p | o.dMly &askéon confirmed, in particular, that he had not

himself been to visit the refil b u n n yarea. énrhi8 second report, he gave

details of the size of the land areas conceraéding up to 79,860.8Gwhich

was just under half of the land area which he had originally identified in his first

report (164,2704). Mr Howe pointed out to Mr Jackson that, in such
circumstances, his cost calculations ought obviously to be reviseddksah

agreed with this whilst acknowledging that it had not been done. It follows that,

on any view, the KZT 706,769,365.89 figure attributablé e a r t h motr k s 0

including railwayr el at ed eart hwor ks) which appear :
breakdown would @ed to be reduced proportionately even assuming that Mr
Jacksondés rates were treated as being app
the KZT 706 million figure falls to be reduced by 48% to KZT 338 million. The

more fundamental issue, however, is thiee the Court can be satisfied on the

material before it whether there were, indeed, the earthworks which Mr Jackson

considers there were based on the satellite imagery since obviously, if the Court

is not satisfied that there were, there is nothing toeva

In this regard, MiTwiggerdrew attention to certain evidence which Mr Tapper

gave both in his second report and under eexssnination. Specifically, he

highlighted how Mr Tapper had explained thats at el | i t e i mages a
substitute for a detailesl u r vaedythat for that reasonhehiad el i ed wher ever
possible on the physical survey of the si
which includedi phy si c al me a s tekee mithih ¢ ¢ p loins tsiictaetoe d
measur ement suehcps grqumndepenetted radar for establishing

underground works. As Mirwiggerpointed out, Mr Tapper confirmed in cress

examination that he had not himself visited the site (with the exception of a

different area in the bottom part). As Mr Tapper put itfihe e nt War ner s up

there and they came back sayingAsit is alll
Mr Tapper put it a little later, Warner Surveyjsd i dn6t know what t he
l ooking for, so they drovémotherwods,d and di

Warner Surveys vissid Aksenger and decided that nothing obvious had been

done and so left without carrying out any investigation. As Mr Tapper explained

in his second report, Warner Surveys did not survey the land (save for one area

at the southern tip) anl wi t h o u bnsite investit|gon (i.e. boreholes,

trial hol es and GmmRhe aréab whicle MrtlJacksdn harlf wor ks
identified (the red and pink b u n ny and the oshéii s p | o)digeand ot

be ascertainedo

Mr Twiggerdescribed this as entailing an apmoavhich was remarkable, all
the more so, he suggested, given that in his second report Mr Tapper had had
this to say at paragraph 209:

Al n summar y, eathscarring in théd areae identifed by Mr

Jackson, the purpose for this work cannot beestained from an analysis of

satellite images. Given the points discussed above, it appears unlikely that any

of this work was for the benefit of the Aksenger industrial park. Even if this work

had related to the planned industrial park, it is impossiblestablish (from the
information currently avail able) exactly
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288.

Mr Twigger submitted that this made it essential that Mr Tapper should carry
out ground penetrating radar investigations. In this contexi\WWggerrelied
on ths exchange with Mr Tappe

A Q. | t hi n kedthabitis possilkle thaawork wag done

A. It is possible, yes, and perhaps | should have gone out there again to have a
| ook. But | havenot .

Q. There is quite a large amount of value attachedhése areas and it would
have been worth doing, wouldndét it, Mr

A. Maybe, yes. o0

Mr Twigger submitted that this was an approach on the part of the Claimants
(and Mr Tapper) which was not sufficient in circumstances where, as he put it,
the Claimantshave to show that earthworks have not been carried out. The
difficulty with this submission, however, is that it seems to me that it would
equally have been opentr Arip and Ms Dikhanbayevéand Mr Jackson) to
have carried out the necessary further stigations. Mr Jackson, indeed, as the
following exchanges in his crogxaminaiton make clear, apparently suggested
to Mr Tapper that such investigations should be carried out.

A Q. The eality is if you go to the site, as you have done, what you see is
fields, stretching away into the middlI

A. What you see is definitely fields, and one of the things | discussed with Mr
Tapper- in order to actually settle this matter, we did discuss the possibility of
Warners doing a GPR survey ol the pink and red areas and | did say to Mr
Tapper | would accept those results, I

Mr Howethen, in my view quite understandably, put it to Mr Jackson that he
could have arranged for such survey work to be carried out:

A QWell, with respect, Mr Jackson, you are the one who is suggesting that the
wor k was carried out; donodot you think i
that it was?

A. Well, what we discussed was Mr Tapper could possibly have produced

evidence thatitews n 6 t done.

Q. Well, | see. So the position is that you propose that work is done somewhere
on this 7 kilometrdong site in the middle of the field and your situation is, you
having proposed it, it is up to Mr Tapper to disprove it; is that right?

A. No,we said a practical solution to settle the matter was for Warners to do a
survey. It was just a practical soluti
anything. o

| agree with MrHowe that, in the circumstances, it is not really good enough
forMr Twiggert o t ake the position which he di
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in this regard is to consider the evidence which is before it and arrive at a
conclusion on the balance of probabilities.

289. | have considered the evidence in the form of the satetiggery with some
considerable care. Having done so, | feel unable to conclude that that evidence
justifies the conclusion which Miwiggerurged upon me. The satellite imagery
is, in truth, wholly inconclusive since such changes to the ground which can be
detected are at least as consistent with ordinary agricultural activity as with
earthworks having been carried out. Mr Jackson was shown, for example, a
closeup photograph which MHowe put to him showed plough marks. Mr
Jackson agreed that that appedoelde the case. Mowethen postulated that,
if there had been earthworks and excavation carried out together with refilling
with materials to prepare the site for construction, it would not have been
possible to plough in the way illustrated in the plgoaph. Mr Jackson agreed
with that, adding that he doubtédi f you woul d wahknt to pl ou
Jackson was clearly right about that. Nowethen showed Mr Jackson another
photograph which he suggested shofited h at coul d easily be tra
fiel d b o u nMrdackisom agoeed thatthatwas p o s sgoifigiohtdo t y O
agree thatthevi dence i snbt substantial, nobo

290. Mr Jacksonds evidence in relation to the
particularly helpful taMr Arip and Ms Dikhanbayevan this issue. Indeed, it is
somewhat telling that MTfwigger had to resort to certain answers which Mr
Jackson gave MiHowein relation to the pinki b u n n yande ia padicular,
Mr Jacksondés referencdéttypicrae e tskkarirmag
e a r and ashowingfié a whole series of trenches, certainly on the teifihd
portion of that area, which could indicate some kind of activity to help drain or
remedi at e t h a.fThigisasléndecbadisamr whiahrtosfaurid a case
that the earthworks were, in fact, carried out. In my view, the simple fact is that
they were not. It follows that no value should be attributed to this aspect of the
AEart hwor ks o

291. Coming on, then, to the earthworks attributable to the railway at Aksenger, the
issue is not whether works were carried out but what those works entailed and
what rates should be used in arriving at an appropriate valuation. | have
previously dealt with the second of these matters in the context of Akzhal and
confirm that, in my view,the right approach to be adopted for valuation
purposes is Mr Tapperos approach al beit t
On any Vi ew, t herefore, Mr Jacksonés fi
attributable to the railway, KZT 547,581,134.78, cannot beed. Nor, given
the ned for Mr Tapper to recalculate using revised rates, can his valuation
which he put in his second report at just over KZT 16 million.

292. Asto the first issue, concerning the nature of the works which were performed,
two subissues dse: as regards the width of the swdse used by Mr Tapper in
his second report, and as regards the height of the embankment. | can deal with
both these points in short order. Miwigge® s submi ssion is that
was unjustified in reducing the widih his second report from the width used
for the purposes of his first report. Specifically, whereas in his first report Mr
Tapper based his calculations on a railway with a length of 1,119.60 m and an
overall area of 8,750 fin his second report MFapper changed the length to
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293.

Roads

294.

295.

1,288 m yet performed a valuation based on an overall area of 4408rm

Tapperdés explanation was that the reason
that the data obtained from the GPR work carried out by Warner Surveys had

Abeen anal ysedandhadi gobven desaimodoe accurate
di st ur b e.dAlthgughoMrriTdpper went on to express himself more

confident in his recalculation, | tend to share Mviggeb s scepti ci sm abo
this change and am not persuaded ithaas justified. Indeed, it is not a matter

which was even addressedinMowed s ¢l osi ng submissions.

As to the height of the embankment, Mr J
embankment having a 2 m height. Mowe made two points concerning this.

First, he highlighted how Mr Jackson in his first report referred in paragraph

112 to the railway line beinfconstructed either at grade
e mb a n k pseggdstsm@that this is inconsistent with an embankment as high

as two metres. SecondMr Howe suggested that the photographs relied upon

by Mr Jackson do not show any embankment. Mr Tapper, who visited the site,
furthermore, stated that as far as he could see there was no substantial
embankment. Mr Tapper explained that a particular phapdgwhich he was

shown was of no relevance because it showed the main line rather than the

railway line built as part of the project. Mr Jackson disagreed. He was adamant

that the photograph show@édt h e n e w . Athough it i$ notnakogether

easy toreach a particularly considered view on this issue, it does seem to me

that there is considerable force in Moweb s poi nt concer ning Mr

reference in his first reportfos hal | ow e nbtagylk tosee hosy a
2 m high embankment can pesty be described ad s h a |. Inahese
circumstances, I am not persuaded that M

embankment of that height would be appropriate. | can see, however, that there
should be some allowance for a raised embankment and, iremythierefore,

it would be appropriate to value based on an embankment measuring 1 m in
height.

As tofi R o a,dheré was agreement between Mr Tapper and Mr Jackson in
relation to a road running along the western boundary and also as to a road
runningalong the bottom of the site parallel to the mainline railway. However,

Mr Tapper did not agree that a 1.846 km road running north/south along the
eastern boundary is a new road (as opposed to a road which existed before the
construction works began). Miapper also did not agree that some of the small
tracks going across the site were constructed as part of the Aksenger works,
although this probably does not matter since Mr Jackson explained, when asked
by Mr Howe, that he did not think that he had inchadthese tracks in his

i R o a chkuation.

As to the road on the eastern boundary,Hdive took Mr Jackson to various

2006 photographs which Mr Jackson had produced, suggesting to Mr Jackson
that these showed that the road-exested the works which Mdackson
considered had taken place. Mr Jackson agreed that there did, indeed, appear to
be an existing junction with a track in the area where he had identified a new
road. Mr Jackson explained as follows:
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~

fie | t hi nk -Imgan,pustsoisave dtle bit of time here, was that

road was established for the purpose of those infill works. So if we agree that

those infild]l wor ks werent6t <carried out,
have been built for the purpose of Akseng

This clarificaton came after MiHowe had explored with Mr Jackson his

understanding of where the eastern boundary lay, specifically in the context of

certain satellite images which Mr Jackson had considered indicated a certain

amount of landfill (see undeii Dr a i nbalayg &r Jackson ultimately

acknowledged during the course of those exchanges that he had been mistaken

since he had not appreciated that the boundary as shown on the satellite images

had moved. He accepted that, since it appeared that that was the erases th

Ai nterpretation. wotul fdo Ibleo wsn ctoratecMro Jacks
relation to that road did not ultimately suppadr Ari pobs and Ms
Dikhanbayevés case in this respect. In these circumstances, the fact that Mr

Tapper had in his evidentke previous day acknowledged that, whilst there

was always a track along the eastern boundary, the road in the satellite image

wasi di f f meaengtthathi s o met hi ng L doss nbtaneallye ne d o

assist that case either. It is not appropriate, in reyyvio arrive at a conclusion

that the road was constructed as part of the Aksenger works on so slight a basis.

| need not, therefore, take up further time addressing a fuqtizerturrelated

issue.

Drainage

296.

297.

Thefi Dr a i tssug @mcerns the landfill wdhi, as | have just explained, Mr

Jackson ultimately accepted he had been mistaken about in view of his

confusion over where the eastern boundary lay. It follows that this is not an

aspect in which any valuation is appropriate. The fact that Mr Tappentadcep

in relation to thisalsothdt s o me t hi ng hsisthebciecenmstarctces,n e 0

again no proper basis on which to reach a conclusion that draiglatgged work

was actwually carried out. 't i s, I n any ¢
MrTwigge6s questions assumed that the bounda
only when MrHowe came to crosexamine Mr Jackson that it became clear

that it had done so, |l eading to Mr Jackso
was drainage work was not that at all.

Although Mr Twiggerapproached théd Dr a i nsaug asdeing confined to

theworls descri bed above, it i's right to ac
second report those particular works were described under the umbrella of

AWor ks of u,withifiedDa ra i sheiaymskd in his first report to

cover drainage work carried outinth@ki b u n ndy iemmart he north of t
rather than any infilling work performed on the eastern boundary. It is right, in

the circumstances, lest there be any confusion going forwards, that | should

briefly address this matter also, even though it wais atllressed in Mr

Twiggeb s wr i tten cl osiibg a$ wpegfie eostexbass i n t he
opposed to when referring to what Mr Jackson had to say-examination
concerning a satellite image of the pifikb u n n y shaavimgidt y pi c a l of

scarring of thee a r antdiodicatingia whol e series of trenche
indicate some Kkind of actrepeatthaythigio hel p dr
an insufficient basis on which to conclude anything very much. I am quite clear,
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in the circumstances, thatdoes not justify a conclusion that drainage work
took place in that area. | am strengthened in that view by the fact that Mr Jackson
relied for these purposes the Arg&roy invoice relating to drainage work to
which | have previously refegd when discssing thefi De wa t éssue im g O
the context of AkzhaP. That invoice is not a document which, in the
circumstances, can be regarded as reliable. The more so, since the invoice
describes no less than 25.547 km of 200mm diameter perforated drainage pipe
andMr Jacksonsaidthat it would not be possible to fit as much as that in an
area the size of the pinkb u n n ymeasaringd he accepted, about 200 m by
200 m. Although Mr Jackson pointed out that in his second report he had
identifiedi s 0 me mo,rareferencertokh® eastern boundary infilling work
addressed above and so not work which ultimately Mr Jackson accepted could
have taken place, Mr Jackson made it clear thdi kee r t acceptedyMy
Howed 8over all poi nt t hatlnihdse dramstamcesunr el i ab
since there is no other evidence to indicate that drainage work took place in the
pink i b u n n y theeirevitable conclusion is that no such work was carried
out.

Centralised locking system

298. As to the centralised locking system,vimy considered the photographic
evidence in particular, there is, in truth, no evidence to support the proposition
that such a system was put in place at Aksenger. Mr Jackson, indeed, himself
accepted in crossxamination that much of what he had thouglats the
centralised locking system for the Aksenger railway was a system on the
mainline railway. He agreed with Nttowethat the sidings would have to have
rail control systems and so photographs which he had relied upon showing
control boxes in the sidys did not evidence any control work on the Aksenger
spur line. Similarly, he accepted that, for example, a photograph showing a
station building with control systems in it did not in and of itself indicate that
any centralised locking system had been taoted in respect of the Aksenger
spur line since the system shown in the photograph could have been one which
related to the mainline railway alone. The same applies to another of his
photographs which showadiEvi dence of trenchitng f or C i
towards the location of where rail construction has taken @atsince Mr
Jackson agreed that, as the sidings were positioned next to the spur, the cabling
could have been concerned only with the sidings.

299. Mr Twigger referred to certain other photograpAtached to a document
describedad Mi nut es-siof et bf datadslp &ly 20140 This is
an Almaty Police Department document prepared by Major A.S. Kaisarov and
related to a site inspection carried out by him in the company of variougpeopl
including Mr Esimbekov. Twof the photographs, indeed, show Mr Esimbekov
pointing at boxes said to be thec o mmuni cati on sajwway em of Ak
b r a n Euntieermore, the minutes state as follows:

A é Then t he parti ci pant sreturned, att B.e i nvest
Yesi mbekovds suggestion, to the abandonec
main railway to the plot. Here, he explained that the railway branch leading to

the plot was built as part of the project, complete with the communication

systems, r&d that it was an integral part of the project to build the railway
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branch, as no design, noconstruction of a railway branch without
communication means supporting the switchingigrialisationdevices, would

have been impossible in principle, becausy aailway branch, naturally,
becomes part over overall railway system. During the seven years that the
branch was in an abandoned state some of the communication devices were
stolen, but some of them are still in place.

B. Yesimbekov pointed to locked ahdétoxes standing along the southern part

of the railway branch and explained that they belong to the railway
communication system and prove that there is an underground cable running
along the railway line.

The said metal boxes, their dimesions [sic] ge#dx40x10, were located close

to the existing traclswitch,in direct proximity to the rails. There is a cable

going into each box from under the ground covered on the outside by a metal 6

cm protective tube. The examined section of the railway featuredsuich

boxes. Similar boxes were installed along the main railway line, 50 m to the

south of the said branch, as well as at the locations of satichedacilitating

the switching of tracks in different dire

Mr Twiggersuggested that this provides significant supporMor Ar i p6s and
Ms Dikhanbayevé case. | do not, however, myself agree. It is quite clear that

what was written in the minutes was heavily influenced by what Mr Esimbekov

told Major Kaisarov. The fact g8t Major Kasarov distinguished between the

metal boxes along the railway branch and those (and the track switches)
installed along the main railway line is, in such circumstances, not particularly
persuasive. Nor do the photographs accompanying the datueadly assist.

Indeed, when Mr Tapper was asked about the Minutes, he stated as follows:

AWel | |, the difficulty I have got here i ¢
weighbridge was there before the work started. My own view is that these boxes
relatetot hat part of the railway, not the new

see any evidence of any system, and all I
of boxes. So Fwhdtomhdidve. knmeantheylrare aleatly boxes

and they are next ta railway line, but other than that there is not an awful lot

to go on. o

| agree. It is impossible to conclude, on the evidence, that the communication
system was put in place.

Other railway work

300. There is another railwaselated matter which | should brigfilso address. This
concerns a valuation in the sum of KZT 122,223,391 whichJadtkson has
attributed to certain works at Burunday, Aksenger and AkZhaailway
stations. Mr Tapper confirmed in cresgsamination that neither he nor Warner
Surveys had igited the station, observing that it v er vy har d to fi
underground cables from 10 years earlier, so you are back to looking for a
needl e i n ana solagreeiang wattc Mrwiggerthat it was impossible
to say one way or another whether the waoasld bbeen done. MFwiggerwas
able, however, to refer to a police report prepared in August 2014 in which it is
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stated that a Mr Yagmurov, the chief specialist at KazZhelDorProekt (which
designed the Aksenger railway), had been interrogated and had cahfirate

work had been undertaken as part of the reconstruction of Aksenger station in
accordance with the technical specifications for the project. In those
circumstances, it seems to me that there is evidence which would justify Mr
Jacksono6s Twmigheusaggastedralso tdrthe same report supported
the case that the centralised locking system was also put in place. However, the
report is not explicit on that point and, therefore, | see no reason to change my
conclusion on that aspect.

Relevance ofAksenger work

301.

302.

Before dealing with one further matter which relates to AkdWakzhalt2 as

well as Aksenger, there is a final matter which remains outstanding as regards
Aksenger. This concerns the question of whether credit should be given in
respect ofthe (admittedly limited, in view of my conclusions) works which were
carried out at Aksenger, my having earlier explained that, in the case of Akzhal
1/Akzhal2, | consider it appropriate that credit is given.

| recognise that the position might be regat@s being different in the case of
Aksenger. As MrHowe submitted, whatever the cost of the works done at
Aksenger, itmight legitimately be thougldifficult to see that the works can, in
truth, be regarded as having any value at all as far as the aDlginare
concerned. As he put it, it is not immediately apparent how incomplete and
redundant sections of railway at Aksenger serve any useful purpose. The
position is not the same as regards Akzhavhere there is an operational
logistics park in place-urthermore, | have explained as regards Ak2htilat

| consider it appropriate for these purposes not to differentiate between Akzhal
1 and Akzhak given their geographical proximity. The question is whether,
given that Aksenger is somewhere else alfoge it is appropriate to require
that credit be given. In my view, it would be appropriate to do so since the fact
remains that works were carried out, albeit not to the extent suggeskéd by
Arip and Ms Dikhanbayevd hat said, in view of the conclusi® which | have
reached in relation to the works carried out at Aksenger and in relation to
appropriate rates, any credit will inevitably be somewhat modest.

Work paid for by the Claimants direct

303.

There is a further matter which needs to be addressedi This Mr Tapper 6s

analysis of contracts entered into between the Claimants and various sub
contractors and MHowed s submi ssi on, based on
valuation of the works carried out at AkziiglAkzhat2 and Aksenger should
take account of payemts which the Claimants made directly to contractors
other than Ark&Stroy in respect of any parts of the work being valued. It will

t hi

be recalled that MHoweb s posi ti on was that somethi

done, viewed by value, is properly attribdaato contractors other than Arka
Stroy, and that Mr Jacksonbds valuat.
million accordingly, even if it otherwise were to remain unaltered. The difficulty
with this is that, when Mr Tapper was cressmined about th@nalysis which

he had performed in this regard, specifically when he was asked why in his first
report he had merely stated that the sums concéiread ul d f al-| Wi
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Stroy6s s c, Mplaiggersuggestimgkoditn that that did fots o u n d
veryposi,tiMreoTapper s response was to say t

ANo, I d-dondtonlbmownow enoughtheselworkst t hese
| have had a look at the contract and | have had a look at the payment

applications and | have listed out the information | hagen, there is not a lot

to go on. It is the same with the ArB&roy contracts. There is not a lot of scope
included in the contracts. It is very har

This makes it impossible to place any reliance on the exerciggh was
undertaken by Mr Tapper. It follows that it would not be appropriate to make
further reductions on this basis.

Overall conclusions in relation to the PEAK Claim

304. In conclusion, therefore, | am satisfied that the PEAK Claim has been made out
and thaKK JSC, PEAK and Peak Akzhate entitled to damages as sought but
with credit being given in relation to the works carried out at Akiihakzhat
2 and Aksengecalculted in the manner which | have described. Specifically
and for the avoidance of doubt, for the reasons which | have given in
considerable detail in this section of the judgment, | have concluded: (i) that Mr
Arip is liable to KK JSC under Articles 62 aB8 of the JSC Law, given that
he was a director of KK JSC at all material times; (ii) that Ms Dikhanbayeva is
also liable to KK JSC under those provisions in respect of the time when she
was a director of KK JSC, namely between April 2008 and July 20@B, an
otherwise under Articles 917 and 932 of the KCC; and (iii) that Mr Arip and Ms
Dikhanbayeva are blotiable to PEAK and Peak Akzhal under Articles 917 and
932 of the KCC. In the circumstances, there is no need for me to make any
determination concerning K J SC6s, PEAKOSs (akemativePeak Akzh
unjust enrichment claims brought under Articles 953, 955 and 956 of the KCC.

The Astana 2 Claim

305. The Astana 2 Claim arises out of a project to construct a logistics centre with
Class A warehouses outside Asdalt was MrHowed s submi ssi on t hat
claim has features which strongly resemble the PEAK Claim. He highlighted,
in particular, that, despite large sums of money being spent, the logistics centre
was either never built at all or, if there was any amtsion, it amounted to no
more thawreéewisnaagw.

306. The claim relates to monies which were disbursed in relation to the Astana
project between August 2008 and June 2009. More specifically, in April 2008,
the KK Group (via Peak Aksenger) purchasedfmgroximately US$ 42 million
the O6Astana Contract GrContrgectéandwitthreeh compr i
subsidiaries, Astan@ontract LLP, Paragon and PD Logistics LLP. The Astana
Contract Group was the largest logistics and warehouse operator in Caidral A
and, as at April 2008, was the KK Group®os
acquisition, Astan#&ontract was owned by MergeyKushenov, MVladimir
Loskot, Mr Timur Bashev and MiErik Khasanov. In acquiring the Astana
Contract Group, the KK Groupcquired the logistics park in Almaty to which
| have referred (comprising a full service container terminal near Alnain
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station and 48,000 fiof Class A warehouse space) as well as, importantly, 60
hectares of land outside Astana on which it plantee develop a transport
|l ogistics centre (the 6Astana Projecto).

307. During the early part of 2008 and prior to the acquisition, the KK Group
provided funding of US$ 22 million to Astai@@ontract because it urgently
needed to refinance certain bank loans. ddsh was used to repay Halyk Bank
(US$ 14 million), ATF Bank (US$ 4 million), DBK (US$ 2 million) and other
accounts payable (US$ 2 million). Furthermore, by the time of the acquisition,
AstanaContract and Paragon had taken out (in January 2008 and-as co
borrowers) a loan from DBK in the amount of US$ 57.77 million for the purpose
of constructing the Astana Project. It is this loan which is at the heart of the
Astana 2 Claim since the Cl aimants®d case
Aksenger to acquirdstanaContract and Paragon in order to misappropriate
the DBK loan monies by repeating their allegaddus operandileployed at
Akzhal and Aksenger, specifically by causing GS, TESS, Regul and NSA,
all egedly 6Connect ed Eoonstructioreconbractsino ent er
order to draw down loan monies for onward payment to the Defendants and
without those entities carrying out the construction work, design work or
supplies for which they charged the Claimants. Put shortly, the Claimants say
that hie general contractor appointed to the Astana Project, GSiwas e - Ar k a
Stroy of t he TAmsd aGlaaifmaamnutdsod6 case i s that
Defendants controlled Astar@@ontract and Paragon lfyi n s t adlativesn g 0
and associates as direg®f those entities, including Yuri Bogday (a relative
of Mr Zhunus) and Mr Tulegenov, and that the Defendants caused Astana
Contract and Paragon to enter into various contracts which | shall now describe.

308. The first aspect of the Astana 2 Claim concecesgtain contracts for the
manufacture of steel structures and construction work which were concluded
between Astan&ontract and GS. The first of these contracts was entered into
on 1 December 2008 in the amowi KZT 3,600,001,269/US$ 27.8 million
and ago which there were seven addenda, the final one being dated 1 October
2009 (the O6First GS Contracté). Having co
a subcontract for the supply and installation of equipment with Regul on 26
December 2008 with a conttavalue of KZT 2,382,397,415/US8B.4 million
(the O6ReguComBtupapdtyd)Sudbnd under that KZT 1
GS as a prpayment (albeit thavir Arip and Ms Dikhanbayevallege that by
a letter to GS dated 11 September 2009 As@Gmatract ancelled part of the
construction work which GS was to carry out under the First GS Contract
because the work was to be carried out by a different contractor and requested
a pro rata reduction in the contract price). The second contract was entered into
on15 April 2009, with supplementary contracts dated 25 May and 22 September
2009 with a valwue of KzT 3,493,725, 916/ U
Contractado), the Claimants6é case being th
pursuant to this second contract, meg that between the two contracts a total
of KZT 2,409, 975,663 was paidnofThiend&l ai ma
more than a front and a vehicle for extracting money from [As@Gmatract]
for the benefit of [ t he.TheeClaenantsaelyt s | and
upon various matters. First, they point to the fact that the logistics centre has
never been constructed with only, the Claimants say, minimal (and preparatory)
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work carried out on a section of the-B&ctare plot. Secondly, they point to
what they say is the absence of any tender process prior to the awarding of the
contracts to GS. Thirdly, they highlight how, pursuant to the First GS Contract,
GS was paid KZT 1.8 billion/US$ 13.9 million drawn down from the DBK loan
between 1 December @8 and March 2009 against what the Claimants maintain
are false Acts of Acceptance and invoices raised by GS for work that had not
been done. Similarly and fourthly, they say that, pursuant to the Second GS
Contract, on 3 June 2009 KZT 589,975,664/US$ mBlkon was drawn down

from DBK and paid to GS against Acts of Acceptance which were also false
with invoices again being raised for work which had not been done. Fifthly, the
Claimants say that GS concluded the Regul Supply-Gufiract in
circumstancessher e Regul 6s CEO was Mr Ger asi
Arip, and Regul and GS shared a common director, Mr Meribek Kuanyshev.
Lastly, the Claimants point to GS having made advance payments to Regul
amounting to KZT 1,725,650,395 pursuant to the R&yudply SubContract
notwithstanding that the completion certificates submitted by Regul only came
to a total value of KZT 216,171,699. On the basis that KZT 1,542,000,000 was

moyv,

repaidto Astanont ract, the Claimantsoé eposition

compensated by reference to the difference between these two sums, namely
KZT 867,975,664/US$6,721,928.

The second aspect of the Astana 2 Claim concerns a contract in respect of certain
design work for the transport and logistics centre concluded bethstana
Contract and TESS on 11 August 2008 for a price of KZT 574,266,000/US$

4. 45 million (the O6TESS Contractd). The

design work having been swabntracted by TESS to Regul on 11 December

(

2008 for a price of KZT 68049, 6 05 (t he -©OdRRretgrud c tDé)s i @md S

Regul having sulsubcontracted the work to Montazhprojekt for KZT
62,000,000, Astan&ontract is entitled to receive as compensation the
difference between the sum which Ast@antract paid to TESS (KZT
574266,000/US$ 4.45 million) and the price which Regul paid to
Montazhprojekt (KZT 62,000,000), namely KZT 512,266,000/US$ 3,967,179,
on the basis thatthiswasi | | i c i t frgm AstanaQordract. e d 0

The third aspect of the Astana 2 Claim concerns gacrdated 2 October 2009
for the supply of construction materials between Astaoatract, GS and NSA

for a price of KzZT 1,723,449, 467/ USS$ 13.
Ast ¢

Cl ai mant so case i s -Contfact tpaid NSAtHKZO u g h
1,422,305,02/US$ 11.01 million between October 2009 and April 2010, NSA
supplied no goods or services of any substantial value in return. In those
circumstances, the Clai mantsd case s
what had been paid essentially for nothimgeturn. They recognise, however,

that that compensation needs to take account of various sums which were
returned to the KK Group. Specifically, NSA paid KZT 1,255,625,600/US$

9. 72 mi |l |l i on t o Ada Trade LLP (6Ada
927,900,0004S$ 7.18 million to Kazvtorsyrye LLP which in turn paid it to KK

JSC and Kagazy Recycling, KZT 32,100,000/US$ 248,594 to KK JSC, and

KZT 280,000,000/US$ 2.17 million to Holding Invest. The amount sought in
respect of this contract is, accordingly, not thié KZT 1,422,305,092 which
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AstanaContract paid to NSA but that amount less what was repaid by Ada
Trade, namely KZT 365,295,092/US$ 2.83 million.

311. The total claimed, therefore, is KZT 1,745,536,755/US$5 million, made
up as follows: KZT 867,975,663S$ 6.72 million in respect of the First and
Second GS Contracts; KZT 512,266,000/US$ 3.97 million in respect of the
TESS Contract; and KZT 365,295,092/US$2.83 million in respect of the NSA
Contract. This is a relatively modest amount and, in such citemeess, |
propose to deal with the issues which arise in relatively short order.

312. IltwasMrTwiggeb s s ubmi ssi on that the CIlai mants
necessary elements of their case. He suggested, indeed, that the Astana 2 Claim
wasaddressegidpr el y as a nAltaotigh that may loeypgting things
a little too highly, it is nonetheless right to say that the Astana 2 Claim did not
receive the same degree of attention as the PEAK and Land Plots Claims.
Specifically, MrTwigger submitted tht the Claimants had failed to establish
that Mr Arip and Ms Dikhanbayeva controlled AstaDantract and Paragon to
such an extent that they caused those entities to enter into each of the contracts
which | have described, nor that they had done so with ititent to
misappropriate sums for their own benefit. Similarly, Mriggersuggested, it
had not been shown that Mr Arip and Ms Dikhanbayeva controlled each of GS,
TESS, Regul and NSA such that they could procure the participation of those
entities in tle alleged fraud. Nor, MFwiggerwent on to submit, had it been
demonstrated that those entities had not carried out the work or provided the
services or goods they had purported to carry out or provide, in particular that
the Acts of Acceptance against which payment was made were QGaisthe
contrary, MrTwigger submitted, Mr Arip and Ms Dikhanbayeva were not
directors of Astan&ontract or Paragon and so there is no reason to suppose
that those companies entered into the contracts which they did because Mr Arip
and Ms Dikhanbayeva csed them to do so. Likewise, so it was suggested,
neither Mr Arip nor Ms Dikhanbayeva controlled GS, TESS, Regul or NSA,
and there is no evidence to indicate that they had any involvement in the sub
contracting arrangements which those companies entdedith Regul and
Montazhprojekt. Furthermore, Miwigger highlighted the fact that a number
of the contracts, work completion certificates and payments were concluded or
made after Mr Arip and Ms Dikhanbayeva had left the KK Group in July 2009
and after M Arip had sold his shares in September 2009. Furthermore, Mr
Twigger submitted that there was clear evidence that substantial work was, in
fact, done at Astana.

313. As I shall now explain, | am not persuaded by these various points.

314. The backdrop to the Astar2 Claim is highly suspicious. Specifically, Mr Howe
submitted, correctly in my view, that the various money transfers which lie
behind the three contracts which | have described and which were portrayed in
an el aborate 06spi dein@ablestdetailihg the tmongyet her wi
transfers on a daily basis) prepared by Mr Crooks, reveal a carefully
orchestrated scheme involving very large sums of money ammfdamated
actions amongst at least nine companies. Specifically, as the tables in particular
show, between 21 December 2008 and 10 March 2009 KZT 1,320,000,000 of
the funds drawn down by Astana Contract from DBK, purportedly for the
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Astana 2 project, was funnelled through GS and Regul to KK JSC. This is most
odd since it is difficult to see why G&d Regul would, as Mr Werner put it in

his first affidavit, be paying KK JSCwhétmu st effectively have |
mo n e % and Regul were, after all, supposed to be acting as Astana
Contract 60s c-@antrtacta spectivelya The odditddnot stop
there, however, since thereafter, KK JSC having made some small payments
back to Regul between 10 March 2009 and 8 September 2009, what then
happened is that the balance held by KK JSC as at 8 September 2009, KZT
1,240,000,000, weaved its wagtween 30 September 2009 and 19 October
2009 from KK JSC to Regul (through payments of KZT 300 million on 30
September 2009, KZT 100 million on 7 October 2009, KZT 180 million on 7
October 2009, KZT 317 million on 8 October 2009 and KZT 343 million on 12
October 2009), from Regul to GS (through payments of KZT 300 million on 1
October 2009, KZT 280 million on 7 October 2009, KZT 317 million on 8
October 2009 and KZT 343 million on 12 October 2009), from GS to Astana
Contract (through payments of KZT 300lionh on 1 October 2009, KZT 280
million on 7 October 2009, KZT 317 million on 8 October 2009 and KZT 343
million on 13 October 2009), from Astai@ontract to NSA (through payments

of KZT 300 millioni or, more accurately, KZT 300,010,000 with the extr&KZ
10,000 being repaid by NSA on 20 October 2008 5 October 2009, KZT 280
million on 7 October 2009, KZT 317 million on 8 October 2009 and KZT 343
million on 13 October 2009), from NSA to Adaade (through payments of
KZT 280 million on 7 October 2008ZT 280 million on 8 October 2009, KZT

220 million on 9 October 2009, KZT 97 million on 12 October 2009, KZT 343
million on 14 October 2009 and KZT 20 million on 16 October 2009), from
Ada Trade to Kazvtorsyrye (through payments of KZT 247.9 million on 8
October 2009, KZT 220 million on 9 October 2009, KZT 97 million on 12
October 2009, KZT 343 million on 14 October 2009 and KZT 20 million on 19
October 2009), from Ada Trade tdolding Invest (through a payment of KZT

280 million on 7 October 200¥rom Ada Trade to KK JSC (through a payment

of KZT 32.1 million on 8 October 2009), from Kazvortsyrye to KK JSC
(through a payment of KZT 247.9 million on 8 October 2009), from
Kazvortsyrye to Kagazy Recycling (through payments of KZT 220 million on

9 October2009, KZT 97 million on 12 October 2009, KZT 343 million on 14
October 2009 and KZT 20 million on 19 October 2009) and from Holding Invest
to KK JSC (through a payment of KZT 280 million on 7 October 2009). The
end result of these transfers was that Kadgegycling held KZT 680 million

and KK JSC held KZT 560 million.

315. Those transfers simply must have had some guiding mind behind them with the
ability to control the actions of all of the entities concerned. They cannot have
come about by accident, as funthiéustrated by Mr Crooks pointing out in his
second report that, amongst these various transfers, iehatlent i f i ed a ser
of seeminghlyelated transactions in which KZT280,000,000 (US $2,168,425),
was paid six times on the same day (07/10/2009) ketvseven different
entities, namely: GS Construction to Asta@antract to NSA Contract to Ada
Trade to Holding | nvestMrtCookKilluistrdt&lC t o Re g
what he described d@sc y cwiithetlis diagram:
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These KZT 280 million transfers cafi be detected in the tables produced by

Mr Crooks and so in the transfers which | have set out above, specifically the
references to the transfers which were made on 7 October 2009. It simply cannot
be the case, in the circumstances, that these tranafmre made without
somebody cardinating them. That somebody must have been able to direct
what each of the companies in the chain should do. It is fanciful to suppose
otherwise.

316. Itis not, in truth, difficult to work out who that guiding mind (or mihdsust
have been. | have already explained that one of those entities, Holding Invest,
is a company which it is common ground was jointly owned by Mr Zhunus and
Mr Arip. | have also previously rejected certain evidence given by Mr Arip in
particular in thecontext of the PEAK Claim. | have also explained why | am
unable to accept the evidence which was given by Mr Gerasimov in relation to
Regul and Ada Trade, specifically his insistence that neither Regul nor Ada
Trade were entities over which Mr Arip andsMikhanbayeva had any control.
It will be recalled that Mr Gerasimov gave evidence concerning the large sum
of money which Regul had received from (
account and his decision, as a result, to transfer the money to KK JSC as
temporary financial assistance, to be repaid in two or three months. Ms
Dikhanbayeva essentially stated the same thing. The explanation was plainly,
however, false since there was no time when a large sum of money was sitting
idl e in Regul Gh cobtany, lkapar foom anuimtial paynesent of
KZT 411,950,395, the monies passed straight through Regul to KK JSC, as Mr
Howeputit,i wi t hout t o uiotwo tragches, K£T 480 imdlienomm
6 February 2009 and KZT 840 million on 10 March 2009.
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