Challenges of Mediation — the need to address the English approach to agreements to mediate
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In the CJC Report on Mediation there is a brief mention of agreements to mediate: 9.15. The other
principal form of ADR at source is a contractual requirement for mediation as one of the steps in
an escalation clause. These clauses are upheld and enforced by the courts (provided they are

sufficiently certain). We do not recommend any change of approach.

This submission pleads for the working group to reconsider this statement in light of the extensive
research | have conducted as part of my PhD project on the various approaches to the enforcement

of agreements to mediate.

Indeed, the promotion of mediation as the preferred alternative to litigation and arbitration has
resulted in dispute resolution providers and commercial parties to increasingly draft agreements
containing escalation clauses! that call for mediation prior to other binding procedures.? However,

there is significant uncertainty regarding the binding nature thereof.® Such agreements have
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resulted in disputes about whether a party may ignore the agreement to mediate and proceed
directly to binding mechanism such as arbitration, the content of the parties’ obligations (whether
the parties must be physical present, attempt to settle, act in good faith, etc.), as well as the forum
that may address the enforceability question.* Furthermore, the effect of agreements to mediate on
limitation periods, the validity the arbitral awards, and subsequent proceedings is unclear.® The
increasing litigation regarding mediation emphasizes the need to clarify the enforceability of

agreement to mediate, as the current uncertainty compromises the benefits of mediation.

Amongst the common law jurisdictions | have analysed, there is a tendency to apply differing
certainty thresholds. It appears that at this stage, the Australian and Singaporean courts take a more
liberal approach than English courts.® English courts have been criticized for their strict approach
to sufficient certainty.” For instance, in 2012, in Sulamerica,® Moore-Bick LJ found the clause
unenforceable while acknowledging that the parties clearly intended to be bound.® Likewise,
Hildyard J in Wah,° found the clause unenforceable despite it establishing a detailed procedure, as
the process was not clear regarding who was to be involved, whether the neutral was to reach a
conclusion or take a particular step, and as the clause contained vague terms such as ‘attempt to

resolve the dispute’.!

The approach in Sulamerica and Wah seems to act against the 2002 celebrated judgement in Cable
& Wireless'? where Colman J of the Commercial Court found a clause enforceable despite the

parties’ lack of choosing a particular method of dispute resolution.'® This strict approach remains
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despite the Emirate,* where an escalation clause requiring “friendly discussions” was found to be
enforceable, as Teare J purposefully distinguished Sulamerica and Wah on the basis that these cases
required mediation/conciliation while the latter required the resolution of the dispute through
friendly discussion in good faith. However, it is possible that the reasoning of Teare J will indirectly
affect the courts’ policy towards enforcing agreements to mediate.® This is because English courts’
main argument for their aversion to enforcement of agreements to mediate has been their likeness
to agreements to agree, which had prior to Emirates were found to be unenforceable.!® Thus, it can
be said that the position of English courts towards the enforceability of such agreements is
“evolving”, 1’ while the approach to agreements to mediate in Australia and Singapore can be

summarized as enforcement friendly.

Although the approach of Australian and Singapore correlates, with the passing of the 2017
Mediate Act, Singapore appears to be a step ahead of Australia in its approach to agreements to
mediate. Article 8 of the Mediate Act grants Singaporean courts the statutory power to order a stay
of proceedings pending a mediation as long as the parties have expressed their intention to be bound
in writing. Accordingly, the Mediation Act does not appear to require the agreement to address
further details about the procedure of mediation or the provider. The pro-enforcement policy of
Singapore is also evident in case law. In International Research Corp,'® Sundaresh Menon CJ on
appeal agreed with the High Court that the precondition to arbitration was enforceable although
the title of the clause called for mediation, but described the process of negotiations.'® Chan Seng
Onn J of the High Court in relying on the mandatory character of the dispute resolution clause
relied on the reasoning of Colman J in Cable & Wireless and did not make a reference to

Sulamerica nor Wah.%°
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Likewise, the Australian courts’ approach to dispute resolution clauses is to hold the parties to the
terms of their agreement.?* These courts interpret such clauses in a liberal way and thus in the same
manner as other clauses in a commercial contracts.?? According to Vickery J in the Australian case
of WTE: %

[A]s a minimum, what is necessary for a valid and enforceable dispute

resolution clause, is to set out the process or model to be employed, and

in a manner which does not leave this to further argument.?*
Yet, the requirement of certainty does not imply the dispute resolution clause must be overly

structured.?®

In addition, the countries under analysis have differing approaches to whether a reference to a good
faith obligation in an agreement to mediate warrants its unenforceability.?® It seems that here the
lack of consensus bypasses the common and civil law divide. English courts have been traditionally
hostile to the doctrine of good faith.?” The reluctance to the recognition of the duty of good faith
follows a main principle of contract formation in the common law.?® In Wah, Hildyard J ruled that

the term good faith was “too open-ended” and therefore does not point to a sufficiently certain
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procedure that is to be followed by the parties during their negotiations.?® Nevertheless, there

appears to be trend towards recognizing the good faith obligation in dispute resolution clauses.°

Again, the English approach is worthy of criticism, as good faith is an accepted obligation in other
common law jurisdictions. In the US, the duty of good faith is recognized as a general principle of
contract law that is implied in all commercial contracts.3! According to §205 of the American
Restatement (Second) of Contracts, “every contract imposes upon each party a duty of good faith
and fair dealing in its performance and its enforcement.”®? Moreover, in the Australian case of
Aiton, Einstein J reflected on a commercial contract requiring the parties to negotiate in good faith
and found that:

It is clear that a tension may exist between negotiation from a position

of self-interest and the maintenance of good faith in attempting to settle

disputes. However, maintenance of good faith in a negotiating process

is not inconsistent with having regard to self-interest.
Furthermore, Raja JA of the SCA clarified in the HSBC v Toshin3 case that it will enforce good
faith negotiation clauses in cases where it is clear to the court that parties have not fulfilled or
performed this obligation.® Lastly, courts in pro-good faith civil law jurisdictions, such as
Germany,® imply the good faith obligation into contractual arrangements.®” Evidently, “self-

interest and good faith can co-exist.”®

Today, in absence of a uniform framework regulating the conditions for validity and enforceability
of agreements to mediate, it is important that the parties carefully draft their agreement in order to
ensure its effectiveness. For an agreement to mediate to be binding regardless of the jurisdictions
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seized, it must indicated the parties’ intention to be bound to the mediation by using mandatory
language.®® In common law jurisdictions, the parties must also clarify that the binding nature of the
agreement as a condition precedent to other binding mechanisms.*° Furthermore, it should address
the following points:

i.How to initiate procedure

1i.The scope of the agreement (disputes covered)
iii.Applicable procedural and substantive law
iv.Applicable institutional rules (attention must be made to the version agreed to)

v.Description of the procedure

vi.Procedure to select neutral(s)

Vii.Parties’ obligations

a. Attendance obligations

b. Behavioural obligations (cooperate, meaningful discussions, etc.)

c. Temporal obligations (minimum number of sessions or hours)
d. Etc.

viii.How costs are to be divided/determined

ix.Consequence for failure to comply (stay, dismissal, damages, sanctions, etc.)

x.Place of mediation or method for selection thereof

xi.Language of mediation or method for selection thereof

xii.Procedure to terminate mechanism*

*agreements to mediate that refer to the rules and procedures
established by ADR institutions often meet the underlined
requirements.*! Nevertheless, parties should always make sure that
the version of the mediation rules they are referring to are in fact

covering aspects they have not included in their agreement.
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In reality, however, it runs contrary to practice to expect that dispute resolution clauses contain the
above elements. Practitioners and scholars frequently refer to dispute resolution clauses as
“midnight clauses” since they are often concluded so late in the day. In 2017 questionnaire
regarding the perception of dispute resolution professional and experts to ADR agreements, 65%
indicated that such agreements are often copy and pasted.*? This is problematic, as it raises the
chance of the agreement being poorly drafted. Therefore, there is a probability that an agreement
to mediate concluded hastily might not fulfil the enforceability criteria.*® This is especially evident
in cases where the party requesting the enforcement of an agreement to mediate is refused on the

basis of an incomplete or uncertain clause. Unmistakably, there is a need for a new approach to

these agreements that empowers the courts to fill the gaps in the parties’ agreements in order

to interpret in favour of enforcement. This suggestion is in line with the modern approach to

interpreting commercial contracts, which is to give meaning to the terms in order to preserve
validity, as long as the parties’ agreement is formulate in mandatory terms.** This is not to say the

courts are to rewrite the contract for the parties.*®
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