
  



  



  



  



  



 
 

 

 
 
 

 
   

 

 
    

         
 

   
    

  
        

      

   

   

 
  

    

 

 
 

 

 

 

  

 
 

THE HON MR JUSTICE SPENCER 
Approved Judgment 

result of his injuries.  

29. In support of these propositions there was set out at paragraph 25 of the statement of 
grounds a list of facts and matters derived from the evidence. I shall return to this presently in 
detail. 

30. The allegations of contempt are pleaded at paragraphs 32 to 35 of the statement of grounds. 
They are reproduced as an Appendix to this judgment. In short it is alleged first that the 
defendant is guilty of contempt by interference with the administration of justice in making 
false statements to the various medical and other experts, particularly in relation to his ability to 
work as a courier, his alleged loss of confidence and ability to perform as a DJ, and his alleged 
inability to drive or to work. Second, it is separately alleged that the defendant is guilty of 
contempt by making false statements of truth in support of his witness statement and in support 
of his schedule of loss and damage. These allegations focus upon his alleged inability to drive 
or carry on with his work as a courier, his consequent lack of income, his inability to assist with 
household tasks, and the lack of employment prospects, and the need for continuing care and 
assistance from his family.  

The legal framework 

31. In this application for committal the Trust therefore alleges two forms of contempt, 
each of which is technically distinct in law, although in this case they overlap. First they 
allege interference, or attempted interference, with the due administration of justice by the 
defendant’s making false statements about his continuing disability to doctors and other 
experts who examined and interviewed him. That form of contempt requires, in  this case,  
the Trust to prove that: 

(i) the defendant deliberately set out to deceive the doctor or 
expert in question by falsely representing the extent of his 
continuing symptoms, either in the physical manner of his 
presentation or by lies told by the doctor or expert, or both; 

(ii) the defendant must have intended thereby to interfere with 
the administration of justice; 

(iii) the conduct complained of must have had a tendency to 
interfere with the administration of justice. 

 For examples of contempts of this nature, see Airbus Operations Ltd v Roberts [2012] 
EWHC 3631 (Admin), and Homes for Haringey v Fari [2013] EWHC 3477 (QB). 

32. The second form of contempt alleged in this case derives from CPR 32.14(1) which 
provides: 

“(1) Proceedings for contempt of court may be brought 
against a person if he makes, or causes to be made, a false 
statement in a document verified by a statement of truth 
without an honest belief in its truth.” 
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application were pursued in the absence of the defendant;  

(ix) take account of the overriding objective, including the obligation of the 
court to deal with the case justly, doing so expeditiously and fairly, and taking 
any step or making any order for the purposes of furthering the overriding 
objective. 

39. Mr. Todd, on behalf of the Trust, invites me to proceed in the defendant's absence and 
he addressed each of the points in the checklist in turn. I have considered carefully all those 
points and the relevant matters which fall to be considered before deciding whether the case 
can proceed in the absence of a defendant in circumstances such as these.   

40. Applying all the relevant principles, I am satisfied that the defendant has been duly 
served, in accordance with Master Cook’s order, with the relevant documents, including 
notice of the hearing on 12th April 2018. I shall deal with this evidence in detail shortly.  He 
has had sufficient time to prepare for the hearing. No reason has been advanced for his 
non-appearance. It is reasonable to conclude that the defendant knows of and is indifferent 
to the consequences of today's hearing proceeding in his absence. An adjournment will not 
be likely to secure his attendance or facilitate his representation. He is not seriously 
disadvantaged in not being able to give an account of events, bearing in mind the conclusive 
nature of the surveillance evidence. The insurers would be prejudiced by any further 
adjournment because more costs would be incurred with little or no prospect of recovering 
them.  I am  quite satisfied that  in the interests of  justice, and in accordance with the 
overriding objective, it is appropriate to proceed with this application in the defendant's 
absence. 

Service of the committal application 

41. The alternative method of service permitted by Master Cook’s order was service at the 
defendant’s usual or last known residence, which was his parents’ home in Huddersfield. 
That was his correspondence address for the entirety of the clinical negligence proceedings. 
On 7th November 2016 a process server, Eoin Hirst, had attempted to serve the defendant at 
that address with the application for permission to bring these committal proceedings. The 
door was answered by the defendant’s mother. She said that the defendant was now residing 
in Birmingham but she could not give an address. She said his wife had left him and 
returned to her parents in Birmingham. She agreed to take the process server’s details and 
pass them on to the defendant. She also said she would be willing to accept documents on 
his behalf and to pass them on to him in a timely manner. 

42. The following day, 8th November 2016, the process server received a phone call from a 
man who identified himself as the defendant. He appeared to have a good knowledge of the 
case and the inference must be that the caller was indeed the defendant himself. He told the 
process server that he was now living in London, but he had no fixed address and was 
bedding down at the home of any friend who would have him. He provided a mobile phone 
number. He said he had no intention of returning to his parents’ home in Huddersfield in the 
near future, but he would be happy for the documents to be left there for him. He could then 
collect them. At that stage this was not possible, because the application for alternative 
service had not been made. The defendant declined to meet the process server or any other 
agent in London. This was the one and only direct communication there has been from the 
defendant in response to any correspondence or attempt to serve him with these 
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for so protean a proposition, but I would venture to mention 
the observations of Lord Esher MR in North Australian v 
Goldborough [1893] 2 Ch 381 at p386.” 

78. It is right to observe first that, if medical notes form part of an agreed bundle for a 
hearing, the documents are admissible at that hearing as evidence of their contents: see 
Practice Direction 32 (Evidence), paragraphs 27.1 and 27.2. The practical difficulty in 
Denton itself would, therefore, probably not now arise. More generally, however, Buxton LJ 
was not saying (I suggest) that if such statements by the patient to the doctor, contained 
within the medical records, are admissible under section 1 of the Civil Evidence Act 1995, 
they are not properly to be regarded as evidence of the truth of the statements, rather than 
evidence merely of the fact that they were made. As it is put in Cross and Tapper on 
Evidence (12th Edition) at page 587: 

“It is clear from the definition in s.1(2)(a), and from the terms 
of s.6, that the new rule of admissibility applies both to third 
party hearsay, and to previous statements of a witness. In the 
latter case, as much as in the former, such admissibility 
operates to prove the truth of the matter stated. Section 1(2)(b) 
makes it quite explicit that admissibility extends to hearsay of 
any degree.” 

79. In a footnote to the penultimate sentence in that quotation the following qualification is 
given: 

“Although only if proved under s.1, as authorized by s.6(5): 
see Denton Hall Legal Services v Fifield [2016] EWCA Civ 
169,[2006] LlR Med 251, Buxton LJ, [77]; but see Stockdale 
(2006) 156 NLJ 751.” 

80. In that article in the New Law Journal it suggested that, contrary to the dicta in Denton 
Hall, where the making of a previous inconsistent statement is admitted by its maker during 
cross-examination, or the statement is proved under section 4 of Lord Denman’s Act, the 
statement is admissible in civil proceedings as evidence of the matters stated. That is not, of 
course, the situation in the present case. The maker of the statement (the defendant) has not 
been called to give evidence, so there has been no cross-examination on the inconsistency of 
any previous statement in the medical notes. Section 6 of the Civil Evidence Act 1995 deals 
with previous statements of witnesses and the application of the provisions of ss. 3-5 of the 
Criminal Procedure Act 1865. However, s.6(5) in any event provides: 

“Nothing in this section shall be construed as preventing a statement of any 
description referred to above from being admissible by virtue of section 1 as 
evidence of the matters stated.” 

 See also the arguments of counsel in Charnock v Rowan [2012] EWCA Civ 2, at [20] -
[21]in relation to the effect of Buxton LJ’s observations in Denton Hall. 

81. The basic position under section 1(1) of the 1995 Act is that, in civil proceedings 
“evidence shall not be excluded on the ground that is hearsay”. There are procedural rules 
requiring notice, in so far as is reasonable and practicable in the circumstances, for the 
purpose of enabling the other party or parties to deal with any matters arising from its being 
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or carry items and this affected him on a daily basis (34.1) 

(16) the assertion in the schedule of loss and damage that he was unable to 
assist at home (34.4). 

106. It is to be noted that all three of these statements were made on 20th November 2014, 
six years after the negligent treatment and only a matter of 10 to 11 months before the 
surveillance evidence which unequivocally demonstrates that the defendant had no difficulty 
lifting or carrying items. I am satisfied to the criminal standard that all three statements 
were plainly false. If persisted in they would be likely to interfere with the course of justice 
by increasing the seriousness of the defendant’s continuing disability and thereby potentially 
increasing his damages. I am satisfied to as to sure that when he verified his witness 
statement and schedule he had no honest belief in the truth of those statements and knew 
they were likely to interfere with the course of justice in that way.  

107. I need not make a finding of contempt in respect of both statements relating to assisting 
at home. A finding in relation to one of them, No. 14 above, will suffice. Accordingly I am 
satisfied to the criminal standard that the allegations of contempt at paragraphs 33.1 
and 34.1 have been proved (Nos. 14 and 15 above). 

(4) The requirement for care 

108. There are three allegations which fall under this heading: 

(17) the assertion in the schedule of loss and damage that from December 
2008 to November 2014 he required and received an average of 3.75 hours of 
care and assistance from his family per day (34.5) 

(18) the assertion in the schedule that he continued to require 3.75 hours of 
care and assistance a day (34.6) 

(19) The assertion in the schedule that in due course he would need to pay for 
agency care when his family became unable to care for him (35.4). 

109. These allegations of contempt differ from many of the others in that it is not suggested 
that the defendant himself calculated the figure of 3.75 hours per day and provided it to the 
nursing expert, Ms Kearns. She recommended the provision of 3.75 hours of gratuitous care 
each day, on the basis of 15 minutes assistance with toilet, showering and dressing; 30 
minutes for general fetching and carrying; one hour per day psychological and emotional 
support; and two hours per day preparation of meals and drinks. The claim for past care in 
the six year period was pleaded at £68,009. In the schedule it was asserted that he had 
required assistance with toileting, showering, dressing, general fetching and carrying, 
psychological and emotional support and the preparation of meals and drinks. This was on 
the basis that the defendant had in fact required and received such assistance.  

110. The claim for future care was also based on the assumption that he would continue to 
require 3.75 hours of care per day to assist him with all daily grooming tasks, household and 
domestic tasks, preparing meals and with feeding. The claim for future care was pleaded in 
three phases. Phase One would be for 12 months, on the assumption that the family would 
continue to provide care at 3.75 hours per day as before. Phase Two assumed that various 
aids and equipment would have  been provided, making the defendant more independent 
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