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Capacity to Litigate in Proceedings involving Children 

Foreword by the President, Sir James 
Munby 
It is essential for the proper administration of 
family justice that those who lack capacity to 
litigate in the Family Court are quickly identified, 
assessed, and supported. This Guidance has been 
drafted, and its appendices compiled, in order 
to assist Judges in the Family Court to resolve 
capacity issues concerning parties to family 
law proceedings. It is designed to be practical 
and accessible, recognising that in private law 
proceedings in particular the party whose capacity 
is in question may be unrepresented. Lawyers 
instructed in family proceedings will also find 
this Guidance valuable, and they are strongly 
encouraged to use it. 

The Guidance is not intended to be a definitive 
guide to the law in the area of mental capacity, 
but will point the Judge, and lawyers where 
involved, to the key rules and statutory provisions. 
A number of appendices are attached to the 
Guidance; they represent useful aids to assist in implementing the court’s investigation into 
questions of capacity and, where appropriate, identifying a litigation friend: 

Checklist for the appointment of a litigation friend (including the Official Solicitor)  
(Appendix 1);  

Draft certificate of capacity (a standard form of report for recording the assessment  
of the mental capacity of an adult to conduct their own proceedings) and notes for  
assessors (Appendix 2);  

Draft letter to independent expert and/or treating clinician in public law (Part IV  
Children Act 1989) proceedings, together with the Official Solicitor’s certificate of  
capacity (Appendix 3);  

Draft letter to a friend or family member of an unrepresented person whose capacity is 
in question to seek information (Appendix 4); 

List of suggested information relevant to the finances of the protected party to support 
an application for legal aid (Appendix 5); 
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Capacity to Litigate in Proceedings involving Children 

Draft Order directed at other parties to the proceedings when inviting the Official  
Solicitor to act as litigation friend (Appendix 6);  

Draft Order (High Court) giving directions for disclosure against third parties  
(Appendix 7).  

I am particularly grateful to Her Honour Judge Alison Raeside, to Malek Wan Daud (junior 
barrister member of the Family Justice Council), and to Helen Clift (Official Solicitor’s 
Office) for their work on this Guidance. The section on public law children cases draws 
heavily from the guidance originally published in 2010 by the Family Justice Council; the 
Guidance in private law proceedings had been instigated by the Private Law Working 
Group, chaired by Mr Justice Cobb. The draft letter to family/friends (Appendix 4) was 
helpfully reviewed by AdviceNow to ensure its clearness of expression for those to whom it 
is likely to be directed; I am grateful to Clare Shirtcliff for providing advice in this regard. 

I wish to commend highly the use of this Guidance; I believe that it will be an invaluable 
resource for the work of the Family Court. 

Sir James Munby 
President of the Family Division 
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………………………………………………………………………………………………………………………………..  

FPR r15.3(3) “Any step taken before a protected party has a litigation friend has no effect unless the court orders 
otherwise”. 
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………………………………………………………………………………………………………………………………..  

2 FPR 2.3 
3 FPR 15.2 and PD15A 
4 FPR r2.3 
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………………………………………………………………………………………………………………………………..  

5 See also Dunhill v Burgin [2014] UKSC 18 where Lady Hale said “… people are assumed to have capacity to make 
their own decisions and should only be deprived of the right to do so in clear cases...” (paragraph 2) 

6 See, for example, Baker Tilly v Makar [2013] EWHC 759 (QB) where Sir Raymond Jack said “…the incident … 
involved a serious loss of control but a brief loss of control... That incident has to be considered against the 
background of Miss Makar's appearances before other judges in the same period where no question as to 
capacity had arisen. The absence of medical evidence cannot be a bar to a finding of lack of capacity but where 
most unusually circumstances arise in which medical evidence cannot be obtained, the court should be most 
cautious before concluding that the probability is that there is a disturbance of the mind.” 

7 See Durkan v Madden [2013] EWHC 4409 Ch where Norris J found that from “the terms in which the evidence 
is couched that there may be confusion between Ms Madden’s capacity and her ability, personally, to conduct 
litigation. It seems to be that it may well be the case that she is legally capable of making the relevant decisions 
but apprehensive about appearing in court, an experience that she would find stressful” (paragraph 
20). Reviewing the evidence of her treating practitioner and her GP (who had signed her off work and 
indicated that she would find attendance at court and participation in legal proceeding stressful), Norris J 
considered that he could not be confident that either had addressed the requirements of ss.2-3 MCA 2005 
rather than “simply assessing what impact attendance at court and participation in court proceedings might 
have on Ms Madden’s health.” He therefore held that the material adduced in evidence did not raise such an 
issue of capacity as to cause the adjournment of the proceedings before him. It is interesting to note that at 
the same time there were complicated bankruptcy proceedings in which the Official Solicitor had been 
appointed to act as litigation friend for Ms Madden. 
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………………………………………………………………………………………………………………………………..  

8 Protected Parties 
9 Adults who May be Protected Parties and Children Who May become Protected Parties in Family Proceedings 
10 Attached as Appendix 1 
11 Appendix 2  
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………………………………………………………………………………………………………………………………..  

12 On 2 July 2015 
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………………………………………………………………………………………………………………………………..  

13 https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/306282/Statutory_guidance_ 
on_court_orders_and_pre-proceedings.pdf 
14 Issued jointly by DfES (DfE) and Department for Health in 2007; 

http://webarchive.nationalarchives.gov.uk/20080910224541/dh.gov.uk/en/Publicationsandstatistics/Publications 
/PublicationsPolicyAndGuidance/DH_075119 

15 http://www.bristol.ac.uk/media-
library/sites/sps/documents/wtpn/2016%20WTPN%20UPDATE%20OF%20THE%20GPG%20-
%20finalised%20with%20cover.pdf 
16 http://wales.gov.uk/topics/health/publications/socialcare/guidance1/orders/?lang=en 
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………………………………………………………………………………………………………………………………..  

17 See Coventry City Council v (1) C (2) B (3) CA (4) CH [2012] EWHC 2190 (Fam) in which the court gave guidance to 
social workers about parental consent to section 20 accommodation.

18 Section 3 Care Act 2014 provides that a local authority must exercise its functions under Part 1 of the Act with a 
view to ensuring the integration of care and support provision with health provision and health-related provision 
in certain circumstances including where it considers that this would promote the well-being of adults in its area 
with needs for care and support and the well-being of carers in its area. 

19 http://www.scie.org.uk/care-act-2014/assessment-and-eligibility/ 
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………………………………………………………………………………………………………………………………..  

20 The WTPN September 2016 update of the 2007 ‘Good Practice in Working with Parents with a Learning Disability,’ 
provides helpful guidance about legislative changes in this area since 2007. 

21 The Court and your Child When Social Workers Get Involved 
https://www.judiciary.gov.uk/related-offices-and-bodies/advisory-bodies/fjc/reports-publications/fjc-
publications/the-court-and-your-child/ 
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………………………………………………………………………………………………………………………………..  

22 Helping parents with learning difficulties to speak up: 
http://www.bristol.ac.uk/Depts/NorahFry/PlainFacts/NewPlainFacts/pdfs/pf49.pdf 
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………………………………………………………………………………………………………………………………..  

23 President’s Guidance on Allocation & Gatekeeping for Care etc Orders 22.04.14: 
http://www.justice.gov.uk/downloads/family-justice-reform/allocation-and-gatekeeping-guidance.pdf 
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………………………………………………………………………………………………………………………………..  

24 Available to download at: https://www.gov.uk/government/publications/appointing-a-litigation-friend-checklist 
25 https://www.gov.uk/government/publications/official-solicitor-referral-form-for-children-act-public-law-

proceedings 
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………………………………………………………………………………………………………………………………..  

26 See also the Law Society’s practice note: Meeting the Needs of Vulnerable Clients - available at: 
http://www.lawsociety.org.uk/support-services/advice/practice-notes/meeting-the-needs-of-vulnerable-clients-
july-2015/ 

27 Paragraph 75 of Lord Justice Chadwick’s judgment in Masterman-Lister v Brutton & Co [2003] 3 All ER 162 
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………………………………………………………………………………………………………………………………..  

28 Also available to download at: https://www.gov.uk/government/publications/certificate-as-to-capacity-to-conduct-
proceedings 
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………………………………………………………………………………………………………………………………..  

29 See Durkan v Madden [2013] EWHC 4409 and Baker Tilly v Makar [2013] EWHC 759 (QB) 
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………………………………………………………………………………………………………………………………..  

30 In Re E (Mental Health Patient) [1984] 1 All ER at pages 312-3 Sir Robert Megarry VC said: “The main function of a 
[litigation] friend appears to be to carry on the litigation on behalf of the plaintiff and in his best interests. For this 
purpose, the [litigation] friend must make all the decisions that the plaintiff would have made, had he been able. 
The [litigation] friend may, on behalf of the plaintiff, do anything which the Rules of the Supreme Court require or 
authorise the plaintiff to do… It is the [litigation] friend who is responsible to the court for the propriety and the 
progress of the proceedings. The [litigation] friend does not, however, become a litigant himself”. 

31 See new FPR Part 3A and PD3AA and paragraph 64 (below) 
32 In Re S (A Child) [2014] EWCC B44 (Fam) Sir James Munby, P, identified three different forensic contexts in which 

an extension of time may be ‘necessary’, the first being where the case can be identified from the outset, or at 
least very early on, as one which it may not be possible to resolve justly within 26 weeks, one example being, 
cases where the parent’s disabilities require recourse to special assessments or measures. 

19 



………………………………………………………………………………………………………………………………..  

33 See also the Final Report of the Vulnerable Witnesses and Children Working Group dated February 2015 and 
available at:  https://www.judiciary.gov.uk/publications/final-report-of-the-vulnerable-witnesses-and-children-
working-group/ 

34 In force 27th November 2017 
35 which must be recorded on the Order: 3A.9 
36 As defined in 3A.1 
37 As set out in 3A.8 
38 Rule 3A7 
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………………………………………………………………………………………………………………………………..  
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………………………………………………………………………………………………………………………………..  

39 The friend/supporter may produce a completed form FP9 as evidence in anticipation of this issue being raised. An 
FP9 is completed when someone offers to act as a litigation friend, and provides for suitable evidence in support 
of lack of capacity to be attached. 

40 But care needed: see Baker Tilly v Makar [2013] EWHC 759 where bizarre behaviour at court was not enough to 
justify a finding of lack of litigation capacity, and see Rimer LJ in Carmarthenshire CC v Lewis [2010] EWCA Civ 
1567. 

41 Masterman-Lister v Brutton & Co [2002] EWCA Civ 1889 at para 30; P v Notts CC & OS [2008] EWCA Civ 462 at 
para 99. 

42 MCA 2005 Section 1(2) 
43 As to the evidence needed, see below paragraph 10 and following. The court needs evidence to find both that 

there is impairment or disturbance in functioning of mind or brain as required by section 2 MCA 2005 and that 
such impairment or disturbance causes inability to make required decisions (as defined by section 3 MCA 2005). 
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………………………………………………………………………………………………………………………………..  

44 An example, in the Court of Protection in A NHS Foundation Trust v Ms X [2014] EWCOP35 where Cobb J found 
that Ms X lacked capacity in relation to decision making about treatment for anorexia but retained capacity for 
issues around her alcohol dependence disorder. Therefore, Cobb J’s decision making could only cover treatment 
in respect of the anorexia. See also the discussion by Munby J (as he then was) about capacity to litigate and the 
need to focus on the particular piece of litigation in relation to which the issue arises at paragraph 33 onwards of 
his judgment in Sheffield City Council v E & S [2004] EWHC 2808 (Fam) 

45 Masterman-Lister [2003]1WLR 1511 per Kennedy LJ at paragraph 17 
46 FPR r15.2 
47 FPR r15.3(3) but see below 
48 Sometimes in cases involving children it is in one party’s interests that the proceedings are delayed and a judge 

must be alert to this fact. 
49 FPR r15.3.1 & 2 (note Lady Hale’s consideration of this power in civil proceedings in Dunhill v Burgin (No 2) [2014] 

UKSC 18). 
50 FPR r15.3.3 

23 



………………………………………………………………………………………………………………………………..  

51 Whilst recognising that capacity can fluctuate. See PD15B paragraph 4.1 
52 See paragraph 86 below. 
53 Attached as Appendix 2 
54 See also PD15B paragraph 1.2 which states that in cases where a party is in a coma or persistent vegetative state 

that a letter from the treating doctor confirming the party’s condition is likely to be adequate evidence. 
55 See Baker Tilly v Makar [2013] EWHC 759 
56 See Stevens R v Plymouth City Council [2002] EWCA Civ 388 where Hale LJ, as she then was, discusses the 

confidentiality of the medical records of someone who lacks capacity in the context of Guardianship under the 
Mental Health Act 1983; but the basic principles apply. 
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………………………………………………………………………………………………………………………………..  

57 But note that the view of the expert is not determinative. It is a matter for the court which may form a different 
view to the expert. See Baker J in CC v KK [2012] EWHC 2136 – a Court of Protection case about the person’s 
capacity to make personal decisions about their residence and care, and Re TZ (no 2) [2014] EWCOP 973, another 
Court of Protection case. 

58 Lord Justice Kennedy, Masterman-Lister v Brutton & Co [2002] EWCA Civ 1889 paragraph 27: What, however, 
does seem to me to be of some importance is the issue-specific nature of the test; that is to say the requirement to 
consider the question of capacity in relation to the particular transaction (its nature and complexity) in respect of 
which the decisions as to capacity fall to be made 

59 See the MCA 2005 Code of Practice paragraphs 4.55 and 4.56 which suggest that medical professionals should 
share information on capacity with those who are trying to assess it. 

60 Baker Tilly v Makar [2013] EWHC 759 QB 
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………………………………………………………………………………………………………………………………..  

61 The confidentiality issues are difficult. There has to be a balance struck between the confidentiality of the PPP and 
the Article 6 and 8 issues. A short judgment recording the court’s consideration of these factors is advisable, 
together with a preamble if appropriate. The PPP will have to be aware of the evidence filed as a result of this 
exercise. 

62 See PD15B at paragraphs 1.4-1.5 which suggests that a treating clinician may be able to comment on whether a 
PP would be able to give evidence and how, and the impact on the PP of doing so; the same would apply in 
respect of a PPP. Part 3A of the FPR relating to Vulnerable Persons (and PD3AA) now places a duty on the court to 
ensure that vulnerable people (including those who lack capacity) are assisted to participate and give evidence. 

63 Carmarthenshire CC v Lewis [2010] EWCA Civ 1567 
64 See the President’s Allocation & Gatekeeping Guidance and Schedule for Private Law cases 22/4/14; 

http://www.justice.gov.uk/downloads/family-justice-reform/allocation-and-gatekeeping-guidance.pdf 
65 FPR r15.4(2) 
66 FPR r15.5(2) 
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………………………………………………………………………………………………………………………………..  

67 FPR r15.4(3) 
68 It must be noted that conducting the proceedings fairly and competently does not mean that the litigation friend 

is legally representing the PP which they are not able to do. See Charles J in Re U F [2013] EWHC 4289, a Court of 
Protection case where he said “A family member albeit rarely could demonstrate that he or she can act as 
litigation friend for P but would need to demonstrate that he or she can as P’s litigation friend take a balanced 
and even handed approach to the relevant issues. That is a difficult task for a member of the family who is 
emotionally involved in the issues that are disputed within the family.” See also RP v Nottingham CC and Another 
[2008] EWCA Civ 462 at paragraph 130. For a more recent case where a family member was appointed a litigation 
friend in a Court of Protection case about the welfare of the incapacitated person who was the subject of the 
application see WCC v AB & SB [2013] CPOLR 157. 

69 Practice Note of January 2017 (The Official Solicitor to the Senior Courts Appointment in Family Proceedings and 
Proceedings under the Inherent Jurisdiction in Relation to Adults; 
https://www.gov.uk/government/uploads/system/uploads/attachment_data/file/355822/ospt-practice-note.pdf 

70 See Appendix 6 for draft Order, and see Paragraphs [31 et seq and appendix 5 and 7] below for information and 
Orders that may be needed to assist in obtaining funding. 
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………………………………………………………………………………………………………………………………..  

71 Civil contempt proceedings are criminal for the purposes of legal aid and so criminal legal aid is available, see: 
https://www.gov.uk/guidance/apply-for-legal-aid-for-civil-contempt-cases 

72 There is often considerable difficulty in obtaining the necessary information and supporting documents for the 
means assessment. If such difficulty arises consideration should be given to transferring the proceedings to a 
judge who is nominated under the Court of Protection and therefore able (assuming the PP lacks financial 
capacity) to make Orders to facilitate the necessary disclosure for the purpose of a legal aid application or, if 
financially ineligible for legal aid, to make the necessary orders to secure payment of the costs by the PP’s estate. 

73 The Solicitor should make it clear that the applicant for legal aid has been found to lack capacity to conduct the 
proceedings and therefore cannot as a matter of law act as a litigant in person. 

74 Even if a case is urgent, there is no mechanism to make an urgent ECFS application (i.e. it is entirely down to the 
LAA when they consider it, their standard response is that they will consider it within 20 working days). This 
means it is all the more important that the information and documents are provided without delay. 

75 The orders for third party disclosure should be separately drawn so as to preserve the confidentiality of the 
parties and children in relation to the issues in dispute. 

76 For example, an order to the DWP to disclose bank accounts which receive benefits will then allow the Official 
Solicitor to ask for a third party disclosure order against the bank to obtain the necessary statements. 

77 With particular thanks to the office of the Official Solicitor for the information contained in these paragraphs 
relating to funding. 
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………………………………………………………………………………………………………………………………..  

78 In force from 27/11/17 
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………………………………………………………………………………………………………………………………..  
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………………………………………………………………………………………………………………………………..  
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………………………………………………………………………………………………………………………………..  

32 



………………………………………………………………………………………………………………………………..  

This form has been completed by: 

Name: 

Position: 

Address/phone/e-mail: 
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………………………………………………………………………………………………………………………………..  
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………………………………………………………………………………………………………………………………..  
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………………………………………………………………………………………………………………………………..  

48 



………………………………………………………………………………………………………………………………..  

49 



………………………………………………………………………………………………………………………………..  

79 This may not be necessary if the assessment is only of litigation capacity and a full summary of the facts of the 
case is provided 
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