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For identifying imposters at all stages of the passport 
application and usage – for example, a person may have 
fraudulently tampered with a genuine British passport by 
substituting the photograph. 

For transgendered persons to use their passport as evidence of 
their acquired gender. 

So that physical checks at borders are able to be carried out by 
a person of the appropriate gender without questions being 
raised about the applicant’s gender. 

As proof of identity to access gender-specific services. 

Uses of gender in the life of a passport 

1.7 Gender is a relevant factor at all stages in the life of a 
passport. From application, through consideration and then to 
every time the passport is used by the customer, gender is used 
as a biographical identifier to help verify the identity of the 
applicant. 

Areas of potential negative impact 

1.8 The two groups who may be negatively impacted by our 
current policy are persons: 

transitioning from one recognised gender to another who may 
not physically present as the gender recorded on their passport 
to who use one identity for official purposes (for instance at 
work) and another to travel in. 

who are gender diverse, not identifying in one or either gender 
who object to having either Male or Female shown on their 
passport.” 

14. The review went on to note that, 

“2.3 We have sought to speak to key stakeholder groups and to 
relevant parts of Government (section 7). The fact that we are 
carrying out the work is welcome but there is little in the way of 
support to make changes that as a matter of routine result in 
highlighting the status of that person. 

2.4…. 

2.5 We remain open to suggestions for change but such a change 
would be on the basis that it was either required by law or that 
it provided additional benefits to the applicant. Choice is an 
important factor but we have received feedback that would 
suggest that enabling that choice may be more detrimental than 
beneficial. 
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necessary data is collected to tackle sex discrimination and 
inequality, and for identity purposes.  

… 

The passport is a unique and important document.  HM Passport 
Office (HMPO) is required to obtain only that information from 
applicants and third parties which is relevant and necessary to 
consider a passport application. Gender is gathered at the point 
of application to assist in the determination of identity.  The 
showing of a gender marking on the passport accords with 
standards set by the International Civil Aviation Organisation. 
Gender is one of a number of identifiers that enables HMPO to 
be satisfied with the identity of a person before a passport is 
issued. It also assists border and law enforcement agencies and 
helps the passport holder when accessing or seeking access to 
services or being at the end of receiving interventions that may 
be gender specific. 

Significant changes have been made in the technology used to 
identify the holder of travel documents.  For example, e-travel 
documents use facial recognition technology and other 
biometric identification methods.  This provides an opportunity 
to look beyond the biodata displayed on travel documents, 
including gender, to confirm an identity. 

At present, a person is required to produce a doctor’s letter 
before they can change the gender shown in their passport. As 
Karen Bradley indicated when appearing before the Committee, 
HMPO will extend the range of supporting documentation that 
can be used by an applicant to demonstrate use of their gender 
of choice in their daily life.  This will mirror the approach 
adopted for passport applicants who wish to change their name. 

… 

Currently, UK law only recognises male and female genders, 
and to introduce a third category denoted by an ‘X’ in the 
passport would require a change in primary legislation.  Before 
such legislation could be introduced, we would need to consider 
the impact that such a change would have on the personal safety 
and wellbeing of the individual, as well as wider issues including 
public protection, and combating identity theft and fraud.  We 
would not see the passport as being used in the UK to recognise 
a third gender marking in isolation from other areas of 
government. 

The removal of any gender marking on the face of the passport 
is not currently an option under standards issued by the 
International Civil Aviation Organisation (ICAO).  However, we 
have agreed with the ICAO Technical Advisory Group that the 
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inherent in an effective respect for private life, albeit subject to 
the State's margin of appreciation. In the present case it is the 
existence and scope of such 'positive' obligations which have to 
be determined. The mere refusal to alter the register of births or 
to issue birth certificates whose contents and nature differ from 
those of the birth register cannot be considered as interferences. 

36. The Commission and the applicant submitted that the 
applicant has been socially accepted as a man and that, 
consistently with this, the change in his sexual identity should be 
given full legal recognition by the United Kingdom. It was only 
with regard to the choice of the necessary measures that there 
could be any room for a margin of appreciation, or for any 
balancing with countervailing public interests. The Government, 
on the other hand, maintained that the whole matter depended 
on the balance that had to be struck between the competing 
interests of the individual and of society as a whole.  

37. As the Court pointed out in its above mentioned 
ABDULAZIZ, CABALES AND BALKANDALI judgment the 
notion of 'respect' is not clear-cut, especially as far as those 
positive obligations are concerned: having regard to the 
diversity of the practices followed and the situations obtaining 
in the Contracting States, the notion's requirements will vary 
considerably from case to case. These observations are 
particularly relevant here. Several States have, through 
legislation or by means of legal interpretation or by 
administrative practice, given transsexuals the option of 
changing their personal status to fit their newly-gained identity. 
They have, however, made this option subject to conditions of 
varying strictness and retained a number of express reservations 
(for example, as to previously incurred obligations). In other 
States, such an option does not – or does not yet – exist. It would 
therefore be true to say that there is at present little common 
ground between the Contracting States in this area and that, 
generally speaking, the law appears to be in a transitional stage. 
Accordingly, this is an area in which the Contracting Parties 
enjoy a wide margin of appreciation. In determining whether or 
not a positive obligation exists, regard must be had to the fair 
balance that has to be struck between the general interest of the 
community and the interests of the individual, the search for 
which balance is inherent in the whole of the Convention. In 
striking this balance the aims mentioned in the second 
paragraph of Article 8 may be of a certain relevance, although 
this provision refers in terms only to 'interferences' with the right 
protected by the first paragraph-in other words is concerned 
with the negative obligations flowing therefrom.” 

The court found that having regard to the wide margin of appreciation to which the 
UK was entitled, the positive obligations which it owed to transsexuals did not extend 
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the assessment of the content of those positive obligations on 
States. Some of them relate to the applicant. They concern the 
importance of the interest at stake and whether “fundamental 
values” or “essential aspects” of private life are in issue (see X 
and Y v. the Netherlands, cited above, § 27; and Gaskin v. the 
United Kingdom, cited above, § 49) or the impact on an 
applicant of a discordance between the social reality and the 
law, the coherence of the administrative and legal practices 
within the domestic system being regarded as an important 
factor in the assessment carried out under Article 8 (see B. v. 
France, 25 March 1992, § 63, Series A no. 232-C; and Christine 
Goodwin v. the United Kingdom [GC], cited above, §§ 77-78). 
Other factors relate to the impact of the alleged positive 
obligation at stake on the State concerned. The question here is 
whether the alleged obligation is narrow and precise or broad 
and indeterminate (see Botta v. Italy, 24 February 1998, § 35, 
Reports 1998-I) or about the extent of any burden the obligation 
would impose on the State (see Rees v. the United Kingdom, 17 
October 1986, §§ 43-44, Series A no. 106; and Christine 
Goodwin v. the United Kingdom [GC], cited above, §§ 86-88). 

3. In implementing their positive obligation under Article 8 the 
States enjoy a certain margin of appreciation. A number of 
factors must be taken into account when determining the breadth 
of that margin. Where a particularly important facet of an 
individual’s existence or identity is at stake, the margin allowed 
to the State will be restricted (see, for example, X and Y v. the 
Netherlands, cited above, §§ 24 and 27; Christine Goodwin v. 
the United Kingdom [GC], cited above, § 90; see also Pretty v. 
the United Kingdom, no. 2346/02, § 71, ECHR 2002-III). Where, 
however, there is no consensus within the member States of the 
Council of Europe, either as to the relative importance of the 
interest at stake or as to the best means of protecting it, 
particularly where the case raises sensitive moral or ethical 
issues, the margin will be wider (see X, Y and Z v. the United 
Kingdom, 22 April 1997, § 44, Reports 1997-II; Fretté v. 
France, no. 36515/97, § 41, ECHR 2002-I; and Christine 
Goodwin v. the United Kingdom [GC], cited above, § 85). There 
will also usually be a wide margin if the State is required to strike 
a balance between competing private and public interests or 
Convention rights (see Fretté v. France, cited above, § 42; 
Odièvre v. France [GC], cited above, §§ 44-49; Evans v. the 
United Kingdom [GC], no. 6339/05, § 77, ECHR 2007-I; 
Dickson v. the United Kingdom [GC], no. 44362/04, § 78, ECHR 
2007-V; and S.H. and Others v. Austria [GC], no. 57813/00, § 
94, ECHR 2011). 
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whether and to what extent the identification of those who consider themselves to be 
non-gendered is legally recognised, the strength of the focused challenge in the present 
case may be required to be reassessed, in order to determine whether the current policy 
of the HMPO in relation to the issuing of “X” marked passports continues to be 
justified. 


