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both solicitors and barristers acting for public authorities to assist the court  in  
ensuring that these high duties on public authorities are fulfilled.  

(3) The duty of candour and co-operation is to assist the court with full and accurate 
explanations of all the facts relevant to the issues which the court must decide.  As 
I said in Hoareau at para. 20: 

“… It is the function of the public authority itself to draw the 
Court’s attention to relevant matters; as Mr Beal [leading 
counsel for the Secretary of State in that case] put it at the 
hearing before us, to identify ‘the good, the bad and the ugly’.  
This is because the underlying principle is that public 
authorities are not engaged in ordinary litigation, trying to 
defend their own private interests. Rather, they are engaged in 
a common enterprise with the court to fulfil the public interest 
in upholding the rule of law.” 

(4) The witness statements filed on behalf of public authorities in a case such as this 
must not either deliberately or unintentionally obscure areas of central relevance; 
and those drafting them should look carefully at the wording used to ensure that it 
does not contain any ambiguity or is economical with the truth.  There can be no 
place in this context for “spin”. 

(5) The duty of candour is a duty to disclose all material facts known  to a party in  
judicial review proceedings. The duty not to mislead the court can occur by 
omission, for example by the non-disclosure of a material document or fact or by 
failing to identify the significance of a document or fact. 

The evidence filed on behalf of the Secretary of State in the High Court 

107. In the proceedings in the High Court the following evidence was filed on behalf of the 
Secretary of State. The first witness statement was by Gary Cook, of the Asylum and 
Family Policy Unit in the Border, Immigration and Citizenship Policy and Strategy 
Group at the Home Office, dated 5 April 2017. I will refer here only to the passages 
which are relevant for present purposes. 

108. At paras. 32-35 Mr Cook described the Joint Ministerial Declaration of 20 August 
2015, which set out a long term strategy to manage the flow of illegal migration and 
the repercussions of the humanitarian crisis.  At paras.  38-50  Mr Cook set out the 
timeline of events, in particular in October 2016. At paras. 51-57 he described the 
expedited process. 

109. At para. 51 Mr Cook said: 

“… In agreement with the French authorities, from 14 October 
2016, the UK set up an expedited process for considering 
claims based on the family reunion criteria of the Dublin III 
Regulation, but without undertaking the procedural aspects of 
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eligible under Dublin are then told to apply for asylum in 
France and that they will be referred to the UK Dublin process. 
The French would then explain to the remaining minors that 
they are unlikely to be accepted under Dublin and should 
therefore claim asylum in France as that will be the best 
alternative. There is still a high risk that minors may abscond 
but that exists either way. 

The benefits of agreeing to Florian’s proposal would be to: 

- help our ongoing relationship with France to show that 
we are being flexible where possible (as some of you 
will be aware the French Foreign Sec lobbied Hermione 
on the issue of minors this morn and flagged that it was 
likely to move back up the political agenda). 

- Potentially reduce the number of Dublin cases referred to 
us that are unlikely to be eligible because they have 
already been filtered. 

From other discussions, I know there was a concern about 
creating a new process, but I don’t think this process is 
particularly different. If we agree to Florian’s suggestion we 
can reiterate our view that we did a good job of interviewing 
the children and that if we agree to this process, we do not want 
to see all the children we previously identified as ineligible 
under Dublin being referred to us again. Whilst this will be 
essentially delaying the issue, the French believe this delay will 
give them a better chance of convincing minors to claim 
asylum in France” 

161. Ms Kilroy particularly stressed the point made in that email that: 

“… We do not want to see all the children we previously 
identified as ineligible being referred to us again.” 

As Ms Kilroy submits, that is a good example of how the outcome of the earlier 
expedited process continued to have an impact on what happened later. 

162. On the same date, at 14.53 Mr Bryson replied, copying in Ms Farman: 

“No we won’t be involved in the initial filtering process. I 
think the only thing to add is that once DGEF have done their 
filter they would pass to us for an initial view of the likelihood 
of success based on the information provided (which is the crux 
of Florian’s proposal as this is where we deviate from the 
established Dublin process), and, if that is likely, they would 
then tell the minor to apply for asylum and go through the 
normal Dublin process (if they refuse then that will be the end 
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of it for them). If the application is unlikely to be successful 
they will try to persuade the minor to apply for asylum in 
France. That way we don’t have to do a formal rejection.” 

163. On 6 January 2017, at 18.08, Mr Bryson wrote to M. Valat in the following terms: 

“As we discussed and confirmed before Christmas, our original 
decision on Dublin cases stands. If a minor previously resident 
in Calais and assessed under Dublin now has new information, 
they will need to be ‘re-presented’ under the standard Dublin 
process – ie. the minor must claim asylum in France and you 
should identify which Member State is responsible for 
processing the asylum claim. If the UK is identified, you must 
formally submit a transfer request and the required 
documentation through DubliNet. 

We understand that this process will continue to be adhered to 
but that you have proposed to implement a filtering process to 
identify minors that could be accepted for transfer to the UK 
under the Dublin Regulation (Article 8.1 and 8.2). The first 
stage will be undertaken by prefectures, and the second stage 
undertaken by DGEF. You would then like the UK to 
undertake an initial review too. We acknowledge that this 
process may help to persuade minors to remain in the CAOMIs 
and to claim asylum in France. We understand the challenges 
you face in this regard and obviously want to assist you as 
much as we can; therefore we are happy to agree to this 
filtering process under the following conditions: 

1) For minors in the CAOMIs that we have already assessed 
under Dublin, we will consider only new information in relation 
to their family links in the UK until 17 February 2017. After 
this date, we do not expect to continue to provide an ‘initial 
filter’ of Dublin cases. 

2) The full Dublin process still needs to be adhered to. 

3) The UK reserves the right to reject a request even where the 
initial filter suggests the child may qualify. 

We may revisit our agreement to the process if we do not think 
it is effective. 

Outside of this filtering process for the Calais cohort, we will, 
of course, adhere to our Dublin obligations and consider any 
transfer requests in line with the Regulation. 

I hope this is satisfactory and covers the points we discussed at 
our meeting. We can perhaps discuss the practicalities on 



  

  

  

  

  

  

  

  



  

  

  

 

  

  



  

  

  

  

  

  



  

  

  

  

  

  



  

  

  


