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“41. There is a number of rules of English law which may result 
in an English court being unable to decide a disputed issue on its 
merits. Some of them, such as state immunity, confer immunity 
from jurisdiction. Some, such as the act of state doctrine, confer 
immunity from liability on certain persons in respect of certain 
acts. Some, such as the rule against the enforcement of foreign 
penal, revenue or public laws, or the much-criticised rule against 
the determination by an English court of title to foreign land 
(now circumscribed by statute and by the Brussels Regulation 
and the Lugano Convention) are probably best regarded as 
depending on the territorial limits of the competence of the 
English courts or of the competence which they will recognise 
in foreign states. Properly speaking, the term non-justiciability 
refers to something different. It refers to a case where an issue is 
said to be inherently unsuitable for judicial determination by 
reason only of its subject matter. Such cases generally fall into 
one of two categories. 

42.  The first category  comprises  cases where the issue  in  
question is beyond the constitutional competence assigned to the 
courts under our conception of the separation of powers. Cases 
in this category are rare, and rightly so, for they may result in a 
denial of justice which could only exceptionally be justified 
either at common law or under article 6 of the Convention for 
the Protection of Human Rights and Fundamental Freedoms. 
The paradigm cases are the non-justiciability of certain 
transactions of foreign states and of proceedings in Parliament. 
The first is based in part on the constitutional limits of the court's 
competence as against that of the executive in matters directly 
affecting the United Kingdom's relations with foreign states. So 
far as it was based on the separation of powers, Buttes Gas and 
Oil Co v Hammer (No. 3) [1982] AC 888, 935–937 is the leading 
case in this category, although the boundaries of the category of 
“transactions” of states which will engage the doctrine now are 
a good deal less clear today than they seemed to be 40 years ago. 
The second is based on the constitutional limits of the court's 
competence as against that of Parliament: Prebble v Television 
New Zealand Ltd [1995] 1 AC 321. The distinctive feature of all 
these cases is that once the forbidden area is identified, the court 
may not adjudicate on the matters within it, even if it is necessary 
to do so in order to decide some other issue which is itself 
unquestionably justiciable. Where the non-justiciable issue 
inhibits the defence of a claim, this may make it necessary to 
strike out an otherwise justiciable claim on the ground that it 
cannot fairly be tried: Hamilton v Al Fayed [2001] 1 AC 395. 

43. The basis of the second category of non-justiciable cases is 
quite different. It comprises claims or defences which are based 
neither on private legal rights or obligations, nor on reviewable 
matters of public law. Examples include domestic disputes; 
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of accepting an invitation to determine an issue which is, on 
analysis, not appropriate for judicial assessment.  

145. I believe that this is reflected in observations of Lord 
Pearson in Nissan v Attorney General [1970] AC 179. 
Immediately after the passage quoted in para 123 above, he said, 
at p 237: 

“Apart from these obvious examples, an act of state must be 
something exceptional. Any ordinary governmental act is 
cognisable by an ordinary court of law (municipal not 
international): if a subject alleges that the governmental act 
was wrongful and claims damages or other relief in respect of 
it, his claim will be entertained and heard and determined by 
the court.” 

A little later, he explained that where the Doctrine applied: 

“the court does not come to any decision as to the … rightness 
or wrongness, of the act complained of: the decision is that 
because it was an act of state the court has no jurisdiction to 
entertain a claim in respect of it.” 

And added that: “This is a very unusual situation and strong 
evidence is required to prove that it exists in a particular case.” 

146. In Yukos v Rosneft [2014] QB 458, para 66 Rix LJ suggested 
that “Lord Wilberforce's principle of ‘non-justiciability’ … has 
to a large extent subsumed [the act of state Doctrine] as the 
paradigm restatement of that principle”. If the foreign act of state 
principle is treated as including what I have called the first and 
second rules, then I do not agree. The third rule is based on 
judicial self-restraint and is, at least in part, concerned with 
arrangements between states and is not limited to acts within the 
territory of the state in question, whereas the first and second 
rules are of a more hard-edged nature and are almost always 
concerned with acts of a single state, normally within its own 
territory. 

147. Having said that, I accept that it will not always be easy to 
decide whether a particular claim is potentially subject to the 
second or third rule. The third rule may be engaged by unilateral 
sovereign acts (e g annexation of another state) but, in practice, 
it almost always only will apply to actions involving more than 
one state (as indeed does annexation). However, the fact that 
more than one sovereign state is involved in an action does not 
by any means justify the view that the third rule, rather than the 
second, is potentially engaged. The fact that the executives of 
two different states are involved in a particular action does not, 
in my view at any rate, automatically mean that the third rule is 
engaged. In my view, the third rule will normally involve some 
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sort of comparatively formal, relatively high level arrangement, 
but, bearing in mind the nature of the third rule, it would be 
unwise to be too prescriptive about its ambit.  

… 

151. The third rule is based on judicial self-restraint, in that it 
applies to issues which judges decide that they should abstain 
from resolving, as discussed by Lord Mance JSC in paras 40–45 
and by Lord Sumption JSC in paras 234–239 and 244. It is purely 
based on common law, and therefore has no international law 
basis, although, as discussed below, its application 
(unsurprisingly) can be heavily influenced by international law. 

… 

Limits and exceptions to the Doctrine: public policy 

153. It is well established that the first rule, namely that the 
effect of a foreign state's legislation within the territory of that 
state will not be questioned, is subject to an exception that such 
legislation will not be recognised if it is inconsistent with what 
are currently regarded as fundamental principles of public 
policy—see Oppenheimer v Cattermole [1976] AC 249, 277– 
278, per Lord Cross of Chelsea. This exception also applies 
where the legislation in question is a serious violation of 
international law—see Kuwait Airways Corpn v Iraqi Airways 
Co (Nos. 4 and 5) [2002] 2 AC 883, 1081, para 29, per Lord 
Nicholls of Birkenhead. 

154. The circumstances in which this exception to the Doctrine 
should apply appear to me to depend ultimately on domestic law 
considerations, although generally accepted norms of 
international law are plainly capable of playing a decisive role. 
In his opinion in Kuwait Airways, p 1081, paras 28–29, Lord 
Nicholls emphasised “the need to recognise and adhere to 
standards of conduct set by international law” and held that 
recognition of the “fundamental breach of international law” 
manifested by the Iraqi decree in that case “would be manifestly 
contrary to the public policy of English law”, like the Nazi 
German confiscatory decree in Oppenheimer. However, there is 
nothing in what Lord Nicholls said which suggests that it is only 
breaches of international law norms which would justify 
disapplication of the Doctrine. On the contrary: his reference to 
“the public policy of English law” supports the notion that the 
issue is ultimately to be judged by domestic rule of law 
considerations. 

155. The point is also apparent from the opinion of Lord Hope 
of Craighead. At p 1109, para 139, he said that “the public policy 
exception” is not limited to cases where “there is a grave 
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iv) However, it is at this point that the legal nature of the 
transaction becomes decisive. For the reasons just given, the 
general principle that a term is necessarily implied in a contract 
that neither party will prevent the other party from performing it 
is inapt where the subject matter of the contract is transferable 
financial instruments such as the Notes because transferees or 
potential transferees have to be able to ascertain the nature of the 
obligation they are acquiring (or considering acquiring) from 
within the four corners of the relevant contracts. 

v) The fact that Russia may have intended to retain the Notes 
does not impinge on their transferability. The fact that Russia has 
not transferred the Notes is not legally relevant, because the 
question of the implication of terms has to be decided at the time 
of contracting, and not ex post (see the Marks and Spencer case 
at [21], supra). 

vi) The ambit of an implied term of this kind has to be defined 
by reference to the contract, and cannot be used to expand it: see 
James E McCabe Ltd v Scottish Courage Ltd [2006] EWHC 538 
(Comm) at [17]:  

"… any implied term of co-operation or prevention from 
performance can only be given shape in the light of the express 
terms which set out the obligations of the parties …. A duty to 
co-operate in, or not to prevent, fulfilment of performance of a 
contract only has content by virtue of the express terms of the 
contract and the law can only enforce a duty of co-operation to 
the extent that it is necessary to make the contract workable. The 
court cannot, by implication of such a duty, exact a higher degree 
of co-operation than that which could be defined by reference to 
the necessities of the contract. The duty of co-operation or 
prevention/inhibition of performance is required to be 
determined, not by what might appear reasonable, but by the 
obligations imposed upon each party by the agreement itself." 

vii) In any case, on established principles as to implication, the 
proposed terms which Ukraine seeks to imply into the Trust 
Deed even in their minimal form would render the Notes 
unworkable and untradeable, and would thereby contradict their 
express terms. The Notes, in form and substance transferable, 
would effectively cease to be transferable. 

viii) The proposed terms are unnecessary to give business 
efficacy to the contract, which is effective without such terms, 
and are not capable of clear expression, and as pleaded (and even 
in the minimal form proposed in written submissions) are 
uncertain. 

ix) Additional to the above, the proposed terms relating to 
breaches of principles of international law are too uncertain to 



  

  

  

  

  

  



  

  

  

  

  

  

  

  

  



  

  

  

  

  

  



  

  

  

  

  

  

  



  

  

  

  

  

  



  

  

  

  

  

  

  

  



  

  



  

  



  

  

  

  



  

  

  

  



  

  

  

  

  



  

  

  

  

  


