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Home Office, by notice given in writing. I assume that this has happened, although I 
have not been shown any extension notice. 

10. Clause 37 of the contract states that it shall not be varied unless such variation is made 
in writing by means of a Change of Control Notice as set out in Schedule 6. Schedule 6 
allows the Home Office to vary the contract unilaterally only in the case of an 
emergency; otherwise variation must be initiated by the Salvation Army and the 
proposed variation must be fully supported by a quotation. By virtue of paragraph 1.7 
the Home Office may either accept or reject any variation proposed by the Salvation 
Army. So, the strict terms of the contract do not permit the Home Office either to initiate 
a variation, let alone to impose one unilaterally, save in the case of an emergency. 

11. By clause 8.2 the Salvation Army is required to provide the services set out in Schedule 
2. 

12. In Section 6 of Schedule 2 at para F-001 the parties agreed that the Salvation Army 
would provide “service users” with subsistence payments in cash in accordance with the 
following table. That table reads as follows: 

Service User Type Value of Subsistence Payment 

Service user in catered 
accommodation provided by the 
contractor 

£35 

Service user in self-catering 
accommodation provided by the 
contractor 

£65 

Service user accommodated by 
the authority and in receipt of 
subsistence payments through 
that service 

£65 minus the amount of 
subsistence received by (sic) 
the authority 

Service user not accommodated 
by the contractor or the authority 
(e.g. living with friends or 
family) 

£35 

13. A number of points may be made about this table. First, the entitlement is non-means-
tested. The victim of trafficking gets these sums irrespective of whether he or she is  
receiving, for example, voluntary payments from a kindly relative. Second, for the third 
class (which is the situation of the claimants here) the phrase in the right-hand cell is 
grammatically incorrect. All are agreed that this should read “£65 minus the amount of 
subsistence received from the authority.” 
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14. What is  absolutely clear is  that for the second and  third  classes, that is victims of 
trafficking who are in self-catered accommodation, the cash payment is £65, albeit in 
the third class the victim must give credit for any money received by him or her under 
section 95 of the Asylum and Immigration Act 1999 and the Asylum Support 
Regulations 2000 (SI 2000/704). Under those Regulations the weekly subsistence 
payment for asylum-seekers is £37.75. Thus, under the plain terms of the contract a 
victim in the third-class gets a top-up of £27.25 to achieve the headline figure of £65.   

15. Mr Sheldon QC is in difficulty in disputing the plain meaning of this contractual term 
but says that it is a mistake, and that it was never intended that a victim in the third class 
(i.e. a victim of trafficking who is seeking asylum), should get more than the weekly 
subsistence payment for general asylum-seekers, presently £37.75. He says that from 
the word go the victims in the third class had failed to disclose the contract money to 
the asylum authorities. Had that disclosure taken place the victim’s weekly asylum 
money of £37.75 would have been reduced pro tanto (i.e. £ for £) under regulations 6 
and 12 of the 2000 Regulations by £27.25 to £10.50. 

16. There are a number of problems with this argument, which I summarise: 

i) There is no contemporaneous evidence at the time of, or following, the formation 
of the contract that anyone believed that such a mistake existed.  

ii) Under the contract the Salvation Army submits monthly invoices to the Home 
Office detailing the sums paid out. These would have shown clearly the sums 
paid to victims under the contract. Yet in only one single case was the asylum 
money abated. Otherwise the Home Office clearly acquiesced in the contractual 
top-up. I do not accept the argument that within the Home Office the modern 
slavery arm did not know what the asylum arm was doing, or vice versa.  

iii) Even if there was a duty of disclosure (which no-one operating the system 
believed to exist) then the operation of iteration would mean that the contract 
payment would always win. Assume that there was an abatement of the asylum 
money to £10.50, as set out above. The victim then goes back to the Salvation 
Army and asks for his or her entitlement under the contract to be increased to 
£54.50 to reach the headline figure of £65. That is then disclosed to the asylum 
authority which eliminates the asylum money altogether. The victim then goes 
back to the Salvation Army to get the full amount of £65 as no asylum money is 
now being paid. 

iv) Following on from this, consider a victim in the third class (i.e. seeking asylum) 
who is receiving £40 a week as a voluntary allowance from a kindly relative. He 
or she discloses that to the asylum authority which eliminates altogether the 
£37.75 asylum payment. As this victim is receiving no asylum money then under 
the plain terms of the contract he or she is certainly entitled to the full £65. 
Equally, the asylum-seeking victim of trafficking who elects not to make a claim 
for asylum money. He or she is unquestionably entitled under the plain terms of 
the contract to the full £65. 

v) If the intention was that victims of trafficking in the third-class (i.e. seeking 
asylum) should be confined to £37.75 a week then a strange disparity is created 
between self-catering victims of trafficking who are seeking asylum and self-
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catering victims of trafficking who are not. This would be an absurd reading of 
the contract, and in my judgment no reasonable interpreter could conclude that 
that is what the contracting parties had intended, absent some powerful evidence 
of a contemporaneous nature that demonstrated this. 

17. On 26 October 2017 the Minister for Crime, Safeguarding and Vulnerability announced 
in Parliament a series of reforms to the National Referral Mechanism. (I say 
parenthetically that this would have been a very good opportunity to have announced 
that the guidance under section 49 of the 2015 Act was being prepared). Among the 
mooted reforms was a proposal to “align… subsistence rates provided to victims of 
modern slavery to those received by asylum seekers”. The Home Secretary has said in 
these proceedings that the cut that was meted out to the claimants from 1 March 2018, 
as referred to above, was unrelated to this proposed reform. I find this hard to accept.  

18. This announcement had been preceded by a briefing note to the Minister two days earlier 
on 24 October 2017 which stated: 

“Potential victims in NRM are in a comparable situation to those 
awaiting their immigration decision, but they receive a 
subsistence rate of £65. There is no clear justification to explain 
why we give potential victims of modern slavery substantially 
more subsistence than people in asylum accommodation. This 
means we have a significant legal and presentational risk.” 

19. A briefing note to the Minister dated 21 November 2017 stated: 

“Victims of modern slavery receive specialist support in the UK 
which includes a subsistence allowance of £65 for adults… 
However, asylum seekers who have comparable day-to-day 
living needs, currently receive a lower subsistence rate of £36.95 
for themselves and their dependents. There is no justification for 
the different rates received by these cohorts (and over 1000 adults 
in NRM out of the current cohort over 1700 potential victims are 
both asylum seekers and victims of modern slavery).” 

This was followed on 18 January 2018 by a revised Contract Change Notice being sent 
to the Salvation Army. The email stated: “please find attached a revised CCN on the 
immediate changes to subsistence rates … we’d like to get this implemented as soon as 
possible”. The attached draft deleted the third class of victim referred to above and stated 
instead “when a service user is receiving financial support from the asylum support 
system, under the Asylum Support Regulations 2000, they are not entitled to receive 
any additional income above the level set in regulation (sic)”. This in turn was followed 
by further revised Contract Change Notices on 1 and 16 February 2018. The latter 
became the final version. It provided for a commencement date of 1 March 2018. It did 
not delete the third class but provided a fixed sum for such (asylum-seeking) victims of 
£27.25 and went on to provide: “this subsistence is a form of income, and therefore 
service users should be supported to declare this income to external bodies when 
requested, for example, the Department for Work and Pensions, the Asylum Support 
System.” Thus, the £27.25 would be deducted £ for £ from the £37.75 asylum money 
reducing that to £10.50, and ensuring that the overall payment received by this class of 
victim was only £37.75, in line with other asylum seekers. 
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20. That revised Contract Change Notice was duly signed by the Salvation Army; of course, 
they really had no option but to do so. I observe that the procedure was not compliant, 
in any respect, with Schedule 6 of the contract. From 1 March 2018 the cash provided 
to the claimants was cut by £27.25, or 42%. 

21. In my judgment this was a very substantial cut imposed unilaterally by the Home Office. 
I just do not understand Mr Sheldon QC’s argument in his skeleton that the decision was 
“taken independently by [the Salvation Army], without instruction or direction from the 
[Home Office].” Manifestly, the decision was taken by the Home Office and was 
implemented unilaterally. 

22. In my judgment, the decision was taken on a false basis and cannot stand. There was no 
common mistake which needed to be rectified. Rather, this was a partial implementation 
of the policy announced on 26 October 2017, although it was not done in a procedurally 
correct or fair way, and was dressed up as a rectification of a mistake. In public law 
terms the decision can be characterised as irrational and perverse, as well as being 
outside the tightly confined variation power within the contract. 

23. The irrationality of the decision can be illustrated by showing its effect in tabular form: 

A B C 
Asylum-seeker 

Potential 
trafficking victim 
Number of users 39,000 1,000 700 
Weekly payment 
pre 1/3/18 

£37.75 £65 £65 

Weekly payment 
post 1/3/18 

£37.75 £37.75 £65 

It is impossible to understand the logic that underpins an interim decision that moves 
1,000 victims of trafficking to a substantially lower weekly rate of payment while 
leaving 700 untouched. 

24. Mr Sheldon QC argued that this interim (or, as he put it, “staged”) decision was lawful 
and rational because the European Directive covering asylum seekers (The Reception 
Directive No. 2003/9/EC) at Article 13.2 provides that: 

“Member States shall make provisions on material reception 
conditions to ensure a standard of living adequate for the health 
of applicants and capable of ensuring their subsistence.” 

This, he argued, is in substance the same as the Trafficking Directive (No. 2011/36/EU) 
which provides at Article 11.5: 

“The assistance and support measures referred to in paragraphs 1 
and 2 shall be provided on a consensual and informed basis, and 
shall include at least standards of living capable of ensuring 
victims’ subsistence through measures such as the provision of 
appropriate and safe accommodation and material assistance, as 
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well as necessary medical treatment including psychological 
assistance, counselling and information, and translation and 
interpretation services where appropriate.” (Emphases added)  

25. If subsistence is the criterion in each Directive, he argues, how can it be other than lawful 
for the asylum-seekers generally, and asylum-seekers who happen to be victims of 
trafficking, to be paid the same? The answer, as Miss Lieven QC and Mr Buttler rightly 
argued, is that “subsistence” when used in these Directives is a heavily nuanced concept 
capable of different meanings in different contexts. It does not necessarily mean in the 
Trafficking Directive that subsistence is that minimal sum necessary to stave off 
destitution. 

26. This is shown by reference to Recital 18 of the Trafficking Directive which provides: 

“It is necessary for victims of trafficking in human beings to be 
able to exercise their rights effectively. Therefore assistance and 
support should be available to them before, during and for an 
appropriate time after criminal proceedings. Member States 
should provide for resources to support victim assistance, support 
and protection. The assistance and support provided should 
include at least a minimum set of measures that are necessary 
to enable the victim to recover and escape from their 
traffickers. The practical implementation of such measures 
should, on the basis of an individual assessment carried out in 
accordance with national procedures, take into account the 
circumstances, cultural context and needs of the person 
concerned. A person should be provided with assistance and 
support as soon as there is a reasonable-grounds indication for 
believing that he or she might have been trafficked and 
irrespective of his or her willingness to act as a witness. In cases 
where the victim does not reside lawfully in the Member State 
concerned, assistance and support should be provided 
unconditionally at least during the reflection period. If, after 
completion of the identification process or expiry of the reflection 
period, the victim is not considered eligible for a residence permit 
or does not otherwise have lawful residence in that Member State, 
or if the victim has left the territory of that Member State, the 
Member State concerned is not obliged to continue providing 
assistance and support to that person on the basis of this Directive. 
Where necessary, assistance and support should continue for an 
appropriate period after the criminal proceedings have ended, for 
example if medical treatment is ongoing due to the severe 
physical or psychological consequences of the crime, or if the 
victim’s safety is at risk due to the victim’ s statements in those 
criminal proceedings.” (Emphasis added) 

27. This surely requires a more expansive view of “subsistence” than the minimum sum 
needed to stave off destitution. 

28. The point is reinforced by comparing the French text of the two Directives. In French 
Article 13.2 of the Reception Directive reads: 
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32. For the reasons set out above, therefore, the contract change which took effect on 1 
March 2018 is quashed. The claimants and anyone else subjected to the cut are entitled 
to be repaid at the rate of £27.25 per week from the date that the cut was imposed on 
them until the date of repayment.  

33. That being my primary decision I can deal quite succinctly with the human rights  
arguments. 

34. Discrimination happens when like cases are treated unalike or when unalike cases are 
treated alike. Both kinds of discrimination were caused in this case by the contract 
change of 1 March 2018. By reference to the table at para 23 above there is 
discrimination of the first type between Columns B and C and of the second type 
between Columns A and B. 

35. However, in order for discrimination to be justiciable certain things have to be shown. 
First, it must be shown that the facts come within the “ambit” of one or more of the other 
articles in the European Convention on Human Rights (see, for example, Re McLaughlin 
[2018] UKSC 48, [2018] 1 WLR 4250 at [16]). Article 14 is not freestanding (in contrast 
to the Twelfth Protocol, which this country has not signed). By its terms it is ancillary 
to the other articles. It says: 

“Prohibition of discrimination 

The enjoyment of the rights and freedoms set forth in this 
Convention shall be secured without discrimination on any 
ground such as sex, race, colour, language, religion, political or 
other opinion, national or social origin, association with a national 
minority, property, birth or other status.”  

36. It is said that both Article 4 and Article 1 of the First Protocol are potentially engaged 
by the facts of this case. These say, respectively, so far as is material to this case: 

“Article 4 - Prohibition of slavery and forced labour 

(1) No one shall be held in slavery or servitude. 

(2) No one shall be required to perform forced or compulsory 
labour. … 

Protocol 1 Article 1 

(1) Every natural or legal person is entitled to the peaceful 
enjoyment of his possessions. No one shall be deprived of his 
possessions except in the public interest and subject to the 
conditions provided for by law and by the general principles 
of international law. 

(2) The preceding provisions shall not, however, in any way 
impair the right of a state to enforce such laws as it deems 
necessary to control the use of property in accordance with 
the general interest or to secure the payment of taxes or other 
contributions or penalties.” 
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unjustified discrimination is in effect conceded by the defendant. This is because very 
late in the day he has decided to implement a yet further contract change, to take effect 
on 1 November 2018, the day after this case was concluded in my court, which will 
provide additional monies for victims of trafficking who are asylum-seekers, for travel 
and other expenses. This measure recognises the enhanced needs of victims of 
trafficking who are asylum-seekers and seeks to mitigate the unfair consequences of 
their alignment with asylum-seekers generally. It seems to me that in promulgating this 
new contract change the Home Secretary has sold the pass on the question of 
discrimination.  

42. Finally, I am satisfied that in making the contract change of 1 March 2018 the Home 
Secretary failed to comply with the obligation imposed on him by section 149(1) of the 
Equality Act 2010. No regard, let alone due regard, was paid by him to the matters listed 
in section 149(1). 

43. For these additional reasons the decision to implement the contract change with effect 
from 1 March 2018 is quashed. The contract change of 1 November 2018 builds on the 
change of 1 March 2018 and therefore will need to be rescinded or modified.  

44. That concludes this judgment. 
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