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of the particular instrument”: see [13]. He, then, turned to pension schemes, in 
particular, as follows: 

“14. A pension scheme, such as the one in issue on this 
appeal, has several distinctive characteristics which are relevant 
to the court’s selection  of the  appropriate interpretative tools. 
First, it is a formal legal document which has been prepared by 
skilled and specialist legal draftsmen. Secondly, unlike many 
commercial contracts, it is not the product of commercial 
negotiation between parties who may have conflicting interests 
and who may conclude their agreement under considerable 
pressure of time, leaving loose ends to be sorted out in future. 
Thirdly, it is an instrument which is designed to operate in the 
long term, defining people’s rights long after the economic and 
other circumstances, which existed at the time when it was signed, 
may have ceased to exist. Fourthly, the scheme confers important 
rights on parties, the members of the pension scheme, who were 
not parties to the instrument and who may have joined the scheme 
many years after it was initiated. Fifthly, members of a pension 
scheme may not have easy access to expert legal advice or be able 
readily to ascertain the circumstances which existed when the 
scheme was established.  

15. Judges have recognised that these characteristics make it 
appropriate for the court to give weight to textual analysis, by 
concentrating on the words which the draftsman has chosen to use 
and by attaching less weight to the background factual matrix than 
might be appropriate in certain commercial contracts: Spooner v 
British Telecommunications plc [2000] Pens LR 65, Jonathan 
Parker J at paras 75-76; BESTrustees v Stuart [2001] Pens LR 
283, Neuberger J at para 33; Safeway Ltd v Newton [2018] Pens 
LR 2, Lord Briggs, giving the judgment of the Court of Appeal, 
at paras 21-23. In Safeway, Lord Briggs stated (para 22): 

“the Deed exists primarily for the benefit of non-parties, 
that is the employees upon whom pension rights are 
conferred whether as members or potential members of 
the Scheme, and upon members of their families (for 
example in the event of their death). It is therefore a 
context which is inherently antipathetic to the 
recognition, by way of departure from plain language, of 
some common understanding between the principal 
employer and the trustee, or common dictionary which 
they may have employed, or even some widespread 
practice within the pension industry which might 
illuminate, or give some strained meaning to, the words 
used.” 

I agree with that approach. In this context I do not think that the 
court is assisted by assertions as to whether or not the pensions 
industry in 1991 could have foreseen or did foresee the criticisms 
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“3. The Scheme is governed by Rules dated 20 March 2009 
as amended from time to time. 

. . . 

5. The power to amend the Rules is contained in Rule 37 
(Changing the Rules) of the main edition of the Rules which 
states that except as prohibited by the Pensions Act 1995 and 
subject to the British Telecommunications Act 1981, the 
Principal Company and the Trustees may together by deed 
change the provisions of any or all of the Rules from time to time 
in force (and may do so retrospectively) subject to certain 
exceptions. This Power is a reiteration of the power of 
amendment contained in the Trust Deed and Rules dated 2 March 
1983 which established the Scheme and is capable of amending 
any provision of the Scheme effective on or after that date. All 
the amendments included in this deed are permitted under this 
amendment power. 

6. In exercise of [the Scheme’s] amendment power, the 
Principal Company and the Trustees amend the current Rules as 
set out in the Operative part below.  

. . . 

Operative part 

. . . 

11. The Special Edition of the Section C Rules dated 20 
March 2009, as amended, are replaced with the rules set out in 
Schedule C and, without prejudice to the generality of the 
foregoing, are amended so that:-  

11.1 the words or other text that are shown as crossed out in 
Schedule C are omitted; and  

11.2 the words or other text that are shown as underlined in 
Schedule C are inserted. 

. . . 

12. Except as set out in: … 

. . . 

the amendments in Schedule A, B and C take effect on and from 
6 April 2016. 

. . . 
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17. Clean copies of the amended Section A Rules, Section B 
Rules and Section C Rules are respectively appended to this deed 
at Schedules D, E and F. 

. . . 

Schedule F 

Section C Rules (Clean) 

. . . 

Main Edition of the Rules including provisions applicable to 
Section C Members . . .   

. . .” 

40. The Judge’s conclusion was as follows: 

“34. In my judgment, BT’s interpretation is to be preferred. It 
is clear, in particular from the terms of clause 6, that the operative 
part of the deed was concerned with amending the 2009 Rules. 
This is reinforced by rule 12.2 which causes the amendments in 
the Schedules to take effect from 6 April 2016. There is no 
equivalent provision which causes those parts of the 2009 Rules 
which have not been amended to come into effect on any 
particular date. Nor is there anything purporting to restate the 
prior rules. 

35. . . . I consider that the reasonable recipient of the 
amending deed would assume that the drafter's intention was 
limited to amending the existing Rules and, in particular, that the 
drafter did not intend to alter in any way those provisions of the 
existing Rules, including Rule 10.2, that had not been identified 
in Schedule C as being amended.  

36. The second Defendant's argument, however, would 
mean that the drafter had made a substantive alteration to the 
terms of Rule 10.2: whereas, on 4 April 2016 it had meant 
"becomes inappropriate [after the date the relevant prior rules 
came into force]", on 5 April 2016 it now meant "becomes 
inappropriate [after 5 April 2016]". . . I consider that the 
reasonable recipient of the document would consider that the 
"replacement" of the prior rules by the 2016 Rules was intended 
to be no more than a convenient way of setting out the now 
amended rules (in contrast to the more cumbersome mechanic of 
setting out either the amendments to be made, or the amended 
provisions, but no more, in a schedule).”  
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it had been stated that there would be no change to the basic 
formulation of RPI, it was now stated that "methodological 
changes" to RPI would be made if those changes were necessary 
in order to make improvements to CPI and CPIH. 

196. In my judgment, the imposition of the freeze in 2013 did 
not cause RPI to become inappropriate for the purposes of 
calculating pension increases under the Scheme. As was made 
clear in the March 2016 announcement, the freeze did not prevent 
RPI from remaining "fit for purpose". That announcement also 
recognised that RPI continued to be widely used for legacy 
purposes. The legacy uses of RPI included its widespread use in 
private pension schemes – as the responses to the UKSA's 2012 
consultation made clear (in particular, those from the RSS and the 
Pensions Management Institute). These legacy purposes were 
those for which RPI's fitness was to be maintained. As Mr 
Johnson accepts, the imposition of the freeze has not so far caused 
any change. His concerns as to possible future uncertainty are 
met, in my judgment, by the fact that the UKSA is committed to 
ensuring that RPI remains fit for purpose, as well as by the fact 
that, if by reason of its inability to change, RPI in the future 
becomes inappropriate, then any decision made now does not 
inhibit a different conclusion being reached then. 

197. The UKSA's and ONS's reasons for the imposition of the 
freeze do not detract from this conclusion. The ONS's paper of 
January 2013 notes – as the negative qualities of RPI – that it is 
its use of Carli which is the primary source of the formula effect, 
and that Carli does not meet current international standards. These 
were matters that were known to be attributes of RPI in 2002, and 
thus not matters which can be said to have caused RPI to become 
inappropriate since 2002. In any event, the essential conclusion 
of the ONS was to reject the proposals for change, in large part 
because "…Carli's properties are well understood and there is 
significant value to users in continuity of the RPI's long time 
series." This was expanded upon (at p.11 of the ONS paper), as 
follows: "…the respondents' views, that the properties of the Carli 
are known and have been used in the construction of the RPI since 
its creation are also pertinent, especially in the context of the Code 
of Practice for Official Statistics." At paragraph 28, the "weight 
of users' requirements and the desire for continuity" were cited as 
reasons militating against change. While the ONS (1) stated that 
it would not advocate the use of Carli in the construction of a price 
increase index if it were starting from scratch, (2) recognised 
there were counterbalancing arguments for change, and (3) noted 
that "[t]he RPI's continued use should be reassessed by users, and 
other indices that are closer to international best standards should 
be considered as alternatives", I do not consider that the views of 
the ONS, derived from the paper as a whole, constituted a 
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present, in RPI in 2002, albeit that the formula effect has worsened, and 
the perception of those flaws has hardened, in the intervening years; and 
second, the purpose of the 2016 Rule is to provide protection for 
pensioners against increases in the real cost of living to which they are 
likely to be subjected. 

. . . . 

209. While I acknowledge (as noted above) the limitations in an 
appeal in the abstract to the purpose of an uprating provision being to 
protect pensioners nevertheless in considering the concept of 
"appropriateness" within the rule it is in my judgment legitimate to have 
regard to that purpose. In particular, it would be an important factor 
against concluding that RPI has become inappropriate if jettisoning RPI 
would introduce a material risk that increases in pensions would not keep 
rate with increases in the cost of living likely to be experienced by the 
relevant pensioners. This is particularly so taking into account that the 
pension is likely to constitute the principal, if not the sole, source of 
income for the relevant pensioners.   

210. On the basis of the evidence I have summarised above, I 
consider that there are reasonable grounds to conclude that jettisoning 
RPI would lead to such a material risk for the pensioners under the 
Scheme.  

211. First, as is common ground, inflation is a latent variable, and any 
index can do no more than provide an estimate of the increase in cost of 
living as experienced by any given household, or even type of household. 
Thus, it is impossible to say that RPI is wrong and CPI is right, or even 
that RPI is more wrong (or right) than CPI, as an estimate of the likely 
increase in cost of living for pensioners under the Scheme.  

212. Mr Johnson, while accepting that this is so, says nevertheless 
that "if you know there is a problem in the construction of an index in the 
way that the Carli creates biases, then whilst you might not know the right 
answer, you do know that you are trying to get there in the wrong way." 
This is, however, not a complete answer to the latent variable point, since 
it is common ground that there is no established correlation between the 
fact that Carli fails certain of the axioms, and the extent of the formula 
effect. 

213. Second, there is convincing evidence (see, for example, the 
papers cited above from Dr Altmann, the Rowntree Foundation, Donald 
Hirsch and the RSS) to support Mr Briscoe's conclusion that there are 
certain respects in which CPI might be said to underestimate inflation 
(albeit probably to a lesser extent) as well as respects in which RPI might 
be said to overestimate it, and that in some instances pensioners are likely 
to be particularly affected. While the most significant cause of the 
difference between RPI and CPI is the formula effect, there are other  
material causes, including property costs, which accounted on average 



  

  

  

  



  

  

  

  

  

  

  



  

  

  

  

  

  



  

  

  

  



  

  

  

  



  

  

  

  

  

  


