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Judgment Approved by the court for handing down. Double-click to enter the short title 

“Is it really defensible to argue that any arrest is wrongful if the 
underlying claim turns out ultimately to be unsuccessful, 
whether because of the court’s resolution of disputed issues of 
fact that were not clearly apparent at the time of the arrest, or the 
court’s determination of legal issues that were not clearly settled 
when the claim was brought, or for any other reason? If so, the 
stakes in any in rem action would become vertiginously high: 
win, or be left with a bill for tens, perhaps hundreds, of thousands 
of dollars in damages for an arrest that ultimately proved 
wrongful, but which appeared at least plausible when made. To 
award damages against every plaintiff whose claim proves 
ultimately to be unsuccessful would be to tip the balance so far 
in favour of the defendant shipowner that only the very largest 
or most obvious of deserving claims would ever be brought.” 

Prof. Davies called into question the suggested analogy between freezing injunctions 
and ship arrests: 

“If no security is provided by the shipowner, a ship arrest 
immobilises only one of the shipowner’s assets, the ship itself, 
and only until such time as security is given to secure its release. 
The rest of the shipowner’s business continues untouched… 

….. 

…Ship arrest does not paralyse a shipowner’s whole business in 
the way that a freezing order can. In practice, few ships are 
actually arrested, and even fewer remain under arrest for any 
extended period of time…. 

The potentially high costs of actual arrest that Sir Bernard 
emphasises are usually borne only by shipowners who are, or are 
soon to be, insolvent. That is precisely the kind of case in which 
the plaintiff’s interests are most in need of protection.” 

Prof. Davies went on to suggest that the torts of malicious prosecution and abuse of 
process provided a “closer analogy” than Sir Bernard’s suggestion of the freezing order. 
The prospect of a counterclaim for damages for wrongful arrest (as suggested by Sir 
Bernard) would have a “chilling effect”: 

“Unless and until someone can suggest a plausible happy 
medium between awarding damages whenever the plaintiff’s 
claim was brought out of mala fides or crassa negligentia, and 
awarding damages whenever the plaintiff’s claim ultimately 
proves to be unsuccessful, however plausible it might have 
seemed when brought – and no one has been able to craft such a 
happy medium so far – the law properly rests (as it has long 
done) at the former end of the spectrum, rather than the latter.” 

55. There followed “A Rejoinder” from Sir Bernard Eder, 38 Tul. Mar. L.J. 143 (2013).  
He suggested that the requirement of a cross-undertaking in damages as a pre-condition 
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