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destination when booking but generally do so. They may, if they 
request, receive a fare estimate. Once a passenger request has 
been received, ULL locates from the pool of available drivers the 
one estimated by their equipment, which tracks drivers' 
movements, to be closest to the passenger and informs him (via 
his smartphone) of the request. At this stage the driver is told the 
passenger's first name and his/her rating. He then has 10 seconds 
in which to accept the trip. If he does not respond within that 
time he is assumed to be unavailable and another driver is 
located. Once a driver accepts, ULL confirms the booking to the 
passenger and allocates the trip to the driver. At this point the 
driver and passenger are put into direct telephone contact 
through the App, but this is done in such a way that neither has 
access to the telephone number of the other. The purpose is to 
enable them to communicate, for example to agree the precise 
location for pick-up, to advise of problems such as traffic delay 
and so forth. Drivers are strongly discouraged from asking 
passengers for the destination before pick-up. 

16. The driver is not made aware of the destination until he has 
collected the passenger (he learns it from the passenger directly 
or, where the passenger has stated the destination to Uber, from 
the app, when he presses the ‘Start Trip’ button). The App 
incorporates software linked to satellite navigation technology, 
providing detailed directions to the destination. The driver is not 
bound to follow the route proposed and will not do so if the 
passenger stipulates a different route. But an unbidden departure 
from the App route may have adverse consequences for the 
driver (see below). 

17. On arrival at the destination, the driver presses or swipes the 
'Complete Trip' button on his smartphone. Assuming he remains 
logged on to the App, he is then eligible to be allocated further 
trips. 

18. At the end of any trip, the fare is calculated by the Uber 
servers, based on GPS data from the driver's smartphone. The 
calculation takes account of time spent and distance covered. In 
'surge' areas, where supply and demand are not in harmony, a 
multiplier is applied to fares resulting in a charge above the 
standard level. 

19. Strictly speaking, the figure stipulated by Uber is a 
recommended fare only and it is open to drivers to agree lesser 
(but not greater) sums with passengers. But this practice is not 
encouraged and if a lower fare is agreed by the driver, UBV 
remains entitled to its 'Service Fee' (see below) calculated on the 
basis of the recommended amount.  

20. The passenger pays the fare in full to UBV, by credit or debit 
card, and receives a receipt by email. Separately, UBV generates 
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paperwork which has the appearance of being an invoice 
addressed to the passenger by the driver. The 'invoice' document 
does not show the full name or contact details of the passenger, 
just his or her first name. Nor is it sent to the passenger. He or 
she would no doubt be vexed to receive it, having already paid 
the fare in full to Uber and received a receipt. The relevant driver 
has access to it electronically through the App. It serves as a 
record of the trip undertaken and the fare charged, but  

… 

24. Where a passenger cancels a trip more than five minutes after 
it has been accepted by a driver a £5 cancellation fee is payable. 
That fee is deemed a fare and accordingly UBV takes its 
customary percentage.” 

The Rider Terms 

13. The ET found as follows: 

“28. Passengers logging on to the App are required to signal their 
acceptance of Uber's terms. The UK 'Rider Terms', updated on 
16 June 2016, were shown to us. We assume that the document 
which they replaced was similar. Part 1 is entitled "Booking 
Services Terms". Para 3 includes this:  

Uber UK accepts PHV Bookings acting as disclosed agent 
for the Transportation Provider (as principal). Such 
acceptance by Uber UK as agent for the Transportation 
Provider gives rise to a contract for the provision to you of 
transportation services between you and the Transportation 
Provider (the "Transportation Contract"). For the 
avoidance of doubt: Uber UK does not itself provide 
transportation services and is not a Transportation 
Provider. Uber UK acts as intermediary between you and 
the Transportation Provider. You acknowledge and agree 
that the provision to you of transportation services by the 
Transportation Provider is pursuant to the Transportation 
Contract and that Uber UK accepts your booking as agent 
for the Transportation Provider, but is not a party to that 
contract. 

Para 4 lists the "Booking Services" provided to the passenger by 
ULL (strictly as agent for the "Transportation Provider") as 
follows:  

1. The acceptance of PHV Bookings in accordance with 
paragraph 3 above, but without prejudice to Uber UK's 
rights at its sole and absolute discretion to decline any PHV 
Booking you seek to make;  
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2. Allocating each accepted PHV Booking to a 
Transportation Provider via such means as Uber UK may 
choose; 

3. Keeping a record of each accepted PHV Booking;  

4. Remotely monitoring ... the performance of the PHV 
Booking by the Transportation Provider; 

5. Receipt of and dealing with feedback, questions and 
complaints relating to PHV Bookings ... You are 
encouraged to provide your feedback if any of the 
transportation services provided by the Transportation 
Provider do not conform to your expectations; and  

6. Managing any lost property queries relating to PHV 
Bookings. 

Para 5 is entitled "Payment". It states:  

The Booking Services are provided by Uber UK to you free 
of charge. Uber UK reserves the right to introduce a fee for 
the provision of the Booking Services. If Uber UK decides 
to introduce such a fee, it will inform you accordingly and 
allow you to either continue or terminate your access to the 
Booking Services through the Uber App at your option.  

Under the rubric "Applicable Law", para 7 reads:  

The Booking Services and the Booking Service Terms set 
out in this Part 1, and all non-contractual obligations 
arising in any way whatsoever out of or in connection with 
the Booking Service Terms shall be governed by, 
construed and take effect in accordance with the laws of 
England and Wales.  

Any dispute, claim or matter of difference arising out of or 
relating to the Booking Services or Booking Service Terms 
is subject to the exclusive jurisdiction of the courts of 
England and Wales.  

29. Part 2 of the Rider Terms sets out detailed provisions 
purporting to govern the conditions on which the passenger is 
given access to the App. They avowedly characterise a 
contractual relationship between the passenger and UBV and are 
declared to be exclusively governed by the laws of the 
Netherlands. Para 2 includes these passages: 

The Services constitute a technology platform that enables 
users ... to pre-book and schedule transportation, logistics, 
delivery and/or vendors services with independent third-
party providers ... (including Transportation Providers as 
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defined in Part 1) ... YOU ACKNOWLEDGE THAT 
UBER [defined as Uber BV, see below] DOES NOT 
PROVIDE TRANSPORTATION, LOGISTICS, 
DELIVERY OR VENDORS SERVICES OR FUNCTION 
AS A TRANSPORTATION PROVIDER OR CARRIER 
AND THAT ALL SUCH TRANSPORTATION, 
LOGISTICS, DELIVERY AND VENDORS SERVICES 
ARE PROVIDED BY INDEPENDENT THIRD PARTY 
CONTRACTORS WHO ARE NOT EMPLOYED BY 
UBER OR ANY OF ITS AFFILIATES. 

30. Para 4, entitled "Payment", includes the following:  

You understand that use of the Services may result in 
charges to you for the services or goods you receive from 
a Third Party Provider ("Charges"). After you have 
received services or goods obtained through your use of the 
Services, Uber will facilitate your payment of the 
applicable Charges on behalf of the Third Party Provider 
as disclosed collection agent for the Third Party Provider 
(as Principal) ... 

As between you and Uber, Uber reserves the right to 
establish, remove and/or revise Charges for any or all 
services or goods obtained through the use of the Services 
at any time in Uber's sole discretion ...  

This payment structure is intended to fully compensate the 
Third Party Provider for the services or goods provided. 
Except [not applicable], Uber does not designate any 
portion of your payment as a tip or gratuity to the Third 
Party Provider. Any representation by Uber ... to the effect 
that tipping is "voluntary," "not required," and/or 
"included" in the payments you make for services ... is not 
intended to suggest that Uber provides any additional 
amounts, beyond those described above, to the Third Party 
Provider. 

31. Para 5 contains a lengthy disclaimer in respect of the use of 
the "Services" and an even longer clause purporting to exclude 
or limit UBV's liability for any loss or damage suffered by the 
passenger as a result of his or her use of the "Services".” 

Terms between Uber and the driver 

The 2013 Partner Terms 

14. The ET continued as follows: 

“32. The terms purporting to govern the relationships between 
Uber and the drivers were initially contained in a document 
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dated 1 July 2013, entitled 'Partner Terms". It begins with, 
among others, these definitions: 

"Customer" means a person who has signed up and is 
registered with Uber for the use of the App and or the 
Service. 

"Driver" means the person who is an employee or business 
partner of, or otherwise retained by the Partner and who 
shall render the Driving Service of whom the relevant ... 
details are provided to Uber. 

"Driving Service" means the driving transportation service 
as provided, made available or rendered ... by the Partner 
(through the Driver (as applicable) with the Vehicle) upon 
request of the Customer.  

"Partner- means the party having sole responsibility for the 
Driving Service ... 

"Service" means the on-demand, intermediary service 
through the App ... by or on behalf of Uber. 

"Uber" means Uber B.V. 

"Vehicle" means any motorized vehicle ... that is in safe 
and cleanly condition and fit for passenger transportation 
as required by applicable laws and regulations and that has 
been approved by Uber for the provision of the Driving 
Service. 

33. Under "Scope", para 2.1.1 declares: 

The Partner acknowledges and agrees that Uber does not 
provide any transportation services and that Uber is not a 
transportation or passenger carrier. Uber offers 
information and a tool to connect Customers seeking 
Driving Services to Drivers who can provide the Driving 
Service, and it does not and does not intend to provide 
transportation or act in any way as a transportation or 
passenger carrier. Uber has no responsibility or liability for 
any driving or transportation services provided by the 
Partner or the Drivers ... The Partner and/or the Drivers 
will be solely responsible for any and all liability which 
results or is alleged to be as a result of the operation of the 
Vehicle(s) and/or the driving or transportation service ... 
Partner agrees to indemnify, defend and hold Uber 
harmless from any (potential) claims or (potential) 
damages incurred by any third party. including the 
Customer or the Driver, raised on account of the provision 
of the Driving Service. By providing the Driving Service 

Draft 19 December 2018 14:44 Page 8 



   

 

 
    

 

  
 

  
 

 

   
 

 
 

 

  

 
 
 

 
 

 

 

 
 

 
  

   

 

 
  

 
 

 

Judgment Approved by the court for handing down. Uber BV & ors -v- Aslam & ors 

to the Customer, the Partner accepts. agrees and 
acknowledges that a direct legal relationship is created and 
assumed solely between the Partner and the Customer. 
Uber shall not be responsible or liable for the actions, 
omissions and behaviour of the Customer or in relation to 
the Partner, the Driver and the Vehicle. The Drivers are 
solely responsible for taking reasonable and appropriate 
precautions in relation to any third party with which they 
interact in connection with the Driving Service. Where this 
allocation of the Parties' mutual responsibilities may be 
ineffective under applicable law, the Partner undertakes to 
indemnify, defend and hold Uber harmless from and 
against any claims that may be brought against Uber in 
relation to the Partner's provision of the Driving Service 
under such applicable law. 

Para 2.2.1 includes: 

Notwithstanding the Partner's right, if applicable, to take 
recourse against the Driver, the Partner acknowledges and agrees 
that he is at all times responsible and liable for the acts and 
omissions of the Driver(s) vis-a-vis the Customer and Uber, even 
where such vicarious liability may not be mandated under 
applicable law. ... The Partner acknowledges and agrees that he 
will retain and, where necessary exercise, sole control over the 
Driver and comply with all applicable laws and regulations ... 
governing or otherwise applicable to his relationship with the 
Driver. Uber does not and does not intend to exercise any control 
over the driver - except as provided under the [Partner] 
Agreement and nothing in the [Partner] Agreement shall create 
an employment relationship between Uber and the Partner and/or 
the Driver or create either of them an agent of Uber. ... Where, 
by implication of mandatory law or otherwise, the Driver and/or 
the Partner may be deemed an agent, employee or representative 
of Uber, the Partner undertakes and agrees to indemnify, defend 
and hold Uber harmless from and against any claims by any 
person or entity based on such implied employment or agency 
relationship. 

34. It is common ground that the vast majority of Uber drivers 
were and are sole operators such as Mr Aslam and Mr Farrar. 
Nonetheless, for the purposes of the Partner Terms, they 
provided "Driving Services" through their "Drivers" (ie in the 
ordinary case, themselves) to the "Customers".  

35. A number of other features of the Partner Terms are worthy 
of note. By para 4.3.4 Partners were required to "support Uber in 
all communications", actively engage other Partners or Drivers 
if requested to do so and refrain from speaking negatively about 
Uber's business and business concept in public. Several 
provisions in para 9 imposed mutual duties of confidentiality. 
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Deemed representations of Partners and Drivers under para 6 
went well beyond the scope of standard regulatory requirements 
(concerning, for example, qualifications and fitness to perform 
driving duties). By para 6.1.1 the Partner represented (inter 
alia): 

(vii) the Driver and the Vehicle comply at all times with the 
quality standards set by Uber 

Para 9.4 required the Partner and Driver to agree to constant 
monitoring by Uber and to Uber's retention of data so generated. 
Uber reserved wide powers to amend the Partner Terms 
unilaterally (see paras 1.1.2 and 5.3). By para 8.1, the Agreement 
was declared to terminate automatically,  

... when the Partner and/or its drivers no longer qualifies, 
under the applicable law or the quality standards of Uber, to 
provide the Driving Service or to operate the Vehicle.  

And by para 8.2(a) either party was entitled to terminate without 
notice in any case of a material breach of the Agreement, which 
might take the form of:  

... (e.g. breach of representations ... or receipt of a significant 
number of Customer complaints) ...  

The Partner Terms made provision for Uber to recover fares on 
behalf of Drivers and deduct 'Commission', calculated as a 
percentage of the fare in each case (para 5.2). The Agreement 
was declared to be governed by the law of the Netherlands and, 
unless otherwise resolved, any dispute was to be referred to 
arbitration under the International Chamber of Commerce 
Arbitration Rules (para 11).” 

The 2015 New Terms 

15. The ET continued as follows:-

“36. In October 2015, Uber issued revised terms ('the New 
Terms') to drivers. They were not the subject of any consultation 
or discussion. They were simply communicated to drivers via the 
App and the drivers had to accept them before going online and 
becoming eligible for further driving work.  

37. The New Terms are contained in a document which begins:  

This Services Agreement between an independent company 
in the business of providing Transportation Services ... 
("Customer') and Uber BV… 

It continues: 
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Uber provides the Uber Services (as defined below) for the    
purpose of providing lead generation to Transportation 
Services providers. 

... 

Customer acknowledges and agrees that Uber is a 
technology services provider that does not provide 
Transportation Services, function as a transportation carrier 
or agent for the transportation of passengers (sic). 

Although the terminology has undergone a striking 
transformation (in addition to the 'Partner' losing his or her 
definite article and becoming 'Customer', the 'Customer' has 
become the 'User', and 'Commission' has become 'Service Fee'), 
much of the substance of the Partner Terms is reproduced in the 
New Terms (albeit in modified language), including the key 
provisions which we have quoted above. But there are some 
entirely new stipulations. A few examples will suffice. In para 
2.4, it is declared that:  

Uber and its Affiliates ... (i.e. ULL) do not, and shall not 
be deemed to, “direct or control Customer or its Drivers 
generally or in their performance under this Agreement 
specifically including in connection with the operation of 
Customer's business, the provision of Transportation 
Services, the acts or omissions of Drivers, or the operation 
and maintenance of any Vehicles. 

In the same para the right of "Customer and its Drivers" to cancel 
an accepted trip is declared to be: 

... subject to Uber's then-current cancellation policies. 

Para 2.5 is entitled "Customer's relationship with Drivers". 
Apparently in order to defeat any challenge based on privity and 
no doubt for other reasons, it includes this:  

Customer acknowledges and agrees that it is at all times 
responsible and liable for the acts and omissions of its 
Drivers vis-à-vis Users and Uber, even where such liability 
may not be mandated under applicable law. Customer shall 
require each Driver to enter into a Driver Addendum (as 
may be updated from time to time) and shall provide a copy 
of each executed Driver Addendum to Uber. Customer 
acknowledges and agrees that Uber is a third party 
beneficiary to each Driver Addendum, and that, upon a 
Driver's execution of the Driver Addendum (electronically 
or otherwise), Uber will have the irrevocable right (and 
will be deemed to have accepted the right unless it is 
rejected promptly after receipt of a copy of the executed 
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Driver Addendum) to enforce the Driver Addendum 
against the Driver as a third party beneficiary thereof.  

Para 2.6 is concerned with ratings. Para 2.6.2 includes:  

Customer acknowledges that Uber desires that Users have 
access to high-quality services via Uber's mobile 
application. In order to continue to receive access to the 
Driver App and the Uber Services, each Driver must 
maintain an average rating by Users that exceeds the 
minimum average acceptable rating established by Uber for 
the Territory, as may be updated from time to time by Uber 
in its sole discretion ("Minimum Average Rating"). In the 
event  a  Driver's average rating  falls below the Minimum  
Average Rating, Uber will notify Customer and may provide 
the Driver in Uber's discretion, a limited period of time to 
raise his or her average rating ... if such Driver does not 
increase his or her average rating above the Minimum 
Average Rating within the time period allowed (if any), 
Uber reserves the right to deactivate such Driver's access to 
the Driver App and the Uber Services. Additionally, 
Customer acknowledges and agrees that repeated failure by 
a Driver to accommodate User requests for Transportation 
Services while such Driver is logged in to the Driver App 
creates a negative experience for Users of Uber's mobile 
application. Accordingly, Customer agrees and shall ensure 
that if a Driver does not wish to provide Transportation 
Services for a period of time, such Driver will log off of (sic) 
the Driver App. 

38. The Driver Addendum begins thus:  

“This Driver Addendum Services Agreement 
("Addendum") constitutes a legal agreement between an 
Independent company in the business of providing 
Transportation Services (as defined below) ("Transportation 
Company") and an independent, for-hire transportation 
provider ("Driver”).  

Driver currently maintains a contractual or employment 
arrangement with Transportation Company to perform 
passenger carriage services for Transportation Company.  

Transportation Company and Uber B.V. ("Uber") have 
separately entered into a Services Agreement ("Agreement") 
in order for Transportation Company to access the Uber 
Services ... 

In addition to the Transportation Services It (sic) regularly 
performs pursuant to his or her contractual arrangements 
with Transportation Company, Driver is interested in 
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rights conferred have not in fact been exercised will not render 
the right meaningless. 

59. … Tribunals should take a sensible and robust view of these 
matters in order to prevent form undermining substance…" 

48. Lord Clarke continued: 

 “34. The critical difference between this type of case and the 
ordinary commercial dispute is identified by Aikens LJ in para 
92 [of the judgment under appeal] as follows: 

"I respectfully agree with the view, emphasised by both Smith 
and Sedley LJJ, that the circumstances in which contracts 
relating to work or services are concluded are often very 
different from those in which commercial contracts between 
parties of equal bargaining power are agreed. I accept that, 
frequently, organisations which are offering work or requiring 
services to be provided by individuals are in a position to 
dictate the written terms which the other party has to accept. 
In practice, in this area of the law, it may be more common 
for a court or tribunal to have to investigate allegations that 
the written contract does not represent the actual terms agreed 
and the court or tribunal must be realistic and worldly wise 
when it does so." 

35. So the relative bargaining power of the parties must be taken 
into account in deciding whether the terms of any written 
agreement in truth represent what was agreed and the true 
agreement will often have to be gleaned from all the 
circumstances of the case, of which the written agreement is only 
a part. This may be described as a purposive approach to the 
problem. If so, I am content with that description. 

36. With characteristic clarity and brevity Sedley LJ described 
the factual position as follows: 

"104. Employment judges have a good knowledge of the 
world of work and a sense, derived from experience, of what 
is real there and what is window-dressing. The conclusion that 
Autoclenz's valeters were employees in all but name was a 
perfectly tenable one on the evidence which the judge had 
before him. The elaborate protestations in the contractual 
documents that the men were self-employed were odd in 
themselves and, when examined, bore no practical relation to 
the reality of the relationship. 

105. The contracts began by spelling out that each worker was 
required to 'perform the services which he agrees to carry out 
for Autoclenz within a reasonable time and in a good and 
workmanlike manner' - an obligation entirely consistent with 
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(3) The fact that Uber controls the key information (in particular the passenger’s 
surname, contact details and intended destination) and excludes the driver from 
it. Ms Rose argued that these were important and desirable measures in  the  
interests of passenger safety. We agree that they are: but, as with the statutory 
requirement that only ULL may accept or decline bookings, this does not detract 
from the significance of what is stated. 

(4) The fact that Uber requires drivers to accept trips and/or not to cancel trips, 
and enforces the requirement by logging off drivers who breach those 
requirements. We agree that this is significant as showing a high degree of 
control. 

(5) The fact that Uber sets the (default) route and the driver departs from it at his 
peril. This is not as stringent an element of control as some others because the 
driver may depart from the route prescribed by the App and the peril is only 
financial: nevertheless, it does have some significance. 

(6) The fact that UBV fixes the fare and the driver cannot agree a higher sum with 
the passenger. (The supposed freedom to agree a lower fare is obviously 
nugatory). Ms Rose submits that this also is a regulatory requirement; again, in 
our view, that fact does not detract from its significance in supporting the ET’s 
conclusion that Uber runs a transportation business and the drivers provide the 
skilled labour through which its services are provided. 

(7) The fact that Uber imposes numerous conditions on drivers (such as the 
limited choice of acceptable vehicles) instructs drivers on how to do their work, 
and in numerous ways, controls them in the performance of their duties. Ms Rose 
submitted that these conditions are standard in the taxi and minicab industry. No 
doubt they are, but again they support the ET’s findings that the drivers are 
working for Uber, not the other way around. 

(8) The fact that Uber subjects drivers through the rating system to what amounts 
to a performance management/disciplinary procedure. This is a powerful point 
supporting the case that the drivers work for Uber. 

(9) The fact that Uber determines issues about rebates, sometimes without even 
involving the driver whose remuneration is liable to be affected. This is another 
similar point, though somewhat less powerful than the last one. 

(10) The guaranteed earning schemes (albeit now discontinued). As the words in 
parenthesis indicate, these had ceased by the time the case came before the ET. 
We did not hear argument from either side on whether this was in reality a 
significant point. 

(11) The fact that Uber accepts the risk of loss which, if the drivers were genuinely 
in business on their own account, would fall upon them. The ET may have 
overstated this point in summarising it. As their findings at paragraph 26 made 
clear, Uber’s general practice is to accept the loss in cases where the passenger 
has procured the ride by fraud, at least where, as Ms Bertram put it, Uber’s 
systems have failed. On those findings this does not seem to us a point of real 
significance in the Claimants’ favour. 
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and are provided on conditions largely dictated by B.  But I accept that that is the limit 
of any assistance they give, since the actual facts are very different from those in the 
present case. The Tribunal does not in fact dispute the availability of such an analysis 
in principle – indeed it could not, since Quashie at least was binding on it (as it is on 
us) – but it said that its earlier findings meant that it was not applicable on the facts of 
the present case. 

DISCUSSION AND CONCLUSION  

145. The upshot of that, I fear laborious, review is as follows. The essential proposition 
which the reasoning in paras. 87-97 of the ET’s judgment is deployed to support is that 
it is unrealistic to treat Uber drivers as performing their services for, and under a 
contract with, their passengers rather than for, and under a contract with, ULL; and, that 
being so, that the contractual paperwork can be ignored on Autoclenz principles.  For 
the reasons which I have given, I do not believe that  any of the points made by the 
Tribunal supports that proposition. In particular, the various features relied on in paras. 
91 and 92 are in my view entirely consistent with the position as stated in the 
Agreement.   

146. I have reminded myself that even if none of the individual points relied on by the ET 
might be inconsistent with the position set out in the contract the cumulative effect 
could be. But, standing back so as to be able to see the wood as well as the trees, it still 
seems to me that the relationship argued for by Uber is neither unrealistic nor artificial.  
On the contrary, it is in accordance with a well-recognised model for relationships in 
the private hire car business. 

147. That being so, Autoclenz gives no warrant for disregarding the terms of the Agreement. 
Autoclenz is an important tool in tribunals’ armoury because it enables them to look to 
the reality of a relationship rather than a false characterisation imposed by the employer.  
But the premise is that the characterisation is indeed false. As I have said, Autoclenz 
does not permit the re-writing of agreements only because they are disadvantageous.  
Protecting against abuses of inequality of bargaining power is the role of legislation: I 
return to this below. 

148. The Master of the Rolls and Bean LJ endorse much, though not all, of the ET’s 
reasoning as reviewed above. I will not repeat all the points on which I have already 
expressed my view. However, they also attach importance to the regulatory regime 
under which Uber operates: see para. 89 of their judgment. For myself, I see no  
inconsistency between Uber’s position as the operator of its service within the meaning 
of the 1998 Act and it being obliged to operate a system under which it makes all 
bookings and has to provide fare estimates on request. As Ms Rose pointed out, it used 
to be a regulatory rule that all barristers must deal with solicitors through a clerk; but 
that did not mean that the clerk was the principal. A minicab service operating on the 
intermediary model described above would be subject to the same regulatory 
obligations, but that would not mean that its drivers performed their services  as its  
agents. In my view the focus must be on the arrangements between the parties 
themselves: the fact that they may be in order to comply with regulatory requirements 
is in itself neutral. 

149. I am conscious that I have not addressed the reasoning of the EAT. Since ultimately 
the question for us is whether there was any error of law in the decision of the ET, and 
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ANNEX TO THE JUDGMENT OF UNDERHILL LJ  

PARAS. 87-97 OF THE ET’S REASONS 

“87. In the first place, we have been struck by the remarkable 
lengths to which Uber has gone in order to compel agreement 
with its (perhaps we should say its lawyers’) description of itself 
and with its analysis of the legal relationships between the two 
companies, the drivers and the passengers. Any organisation (a) 
running an enterprise at the heart of which is the function of 
carrying people in motor cars from where they are to where they 
want to be and (b) operating in part through a company 
discharging the regulated responsibilities of a PHV operator, but 
(c) requiring drivers and passengers to agree, as a matter of 
contract, that it does not provide transportation services (through 
UBV or ULL), and (d) resorting in its documentation to fictions, 
twisted language and even brand new terminology, merits, we 
think, a degree of scepticism. Reflecting on the Respondents' 
general case, and on the grimly loyal evidence of Ms Bertram in 
particular, we cannot help being reminded of Queen Gertrude's 
most celebrated line: 

‘The lady doth protest too much, methinks.’ 

88. Second, our scepticism is not diminished when we are 
reminded of the many things said and written in the name of 
Uber in unguarded moments, which reinforce the Claimants' 
simple case that the organisation runs a transportation business 
and employs the drivers to that end. We have given some 
examples in our primary findings above. We are not at all 
persuaded by Ms Bertram's ambitious attempts to dismiss these 
as mere sloppiness of language.  

89. Third, it is, in our opinion, unreal to deny that Uber is in 
business as a supplier of transportation services. Simple common 
sense argues to the contrary. The observations under our first 
point above are repeated. Moreover, the Respondents' case here 
is, we think, incompatible with the agreed fact that Uber markets 
a ‘product range’. One might ask: Whose product range is it if 
not Uber's? The ‘products' speak for themselves: they are a 
variety of driving services. Mr Aslam does not offer such a 
range. Nor does Mr Farrar, or any other solo driver. The 
marketing self-evidently is not done for the benefit of any 
individual driver. Equally self-evidently, it is done to promote 
Uber's name and ‘sell’ its transportation services. In recent 
proceedings under the title of Douglas O'Connor-v-Uber 
Technologies Inc the North California District Court 
resoundingly rejected the company's assertion that it was a 
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technology company and not in the business of providing 
transportation services. The judgment included this:  

‘Uber does not simply sell software; it sells rides. 
Uber is no more a ‘technology company’ than Yellow 
Cab is a ‘technology company’ because it uses CB 
radios to dispatch taxi cabs.’ 

We respectfully agree. 

90. Fourth, it seems to us that the Respondents' general case and 
the written terms on which they rely do not correspond with the 
practical reality. The notion that Uber in London is a mosaic of 
30,000 small businesses linked by a common ‘platform’ is to our 
minds faintly ridiculous. In each case, the ‘business' consists of 
a man with a car seeking to make a living by driving it. Ms 
Bertram spoke of Uber assisting the drivers to ‘grow’ their 
businesses, but no driver is in a position to do anything of the 
kind, unless growing his business simply means spending more 
hours at the wheel. Nor can Uber's function sensibly be 
characterised as supplying drivers with leads’. That suggests 
that the driver is put into contact with a possible passenger with 
whom he has the opportunity to negotiate and strike a bargain. 
But drivers do not and cannot negotiate with passengers (except 
to agree a reduction of the fare set by Uber). They are offered 
and accept trips strictly on Uber's terms.  

91. Fifth, the logic of Uber's case becomes all the more difficult 
as it is developed. Since it is essential to that case that there is no 
contract for the provision of transportation services between the 
driver and any Uber entity, the Partner Terms and the New 
Terms require the driver to agree that a contract for such services 
(whether a ‘worker’ contract or otherwise) exists between him 
and the passenger, and the Rider Terms contain a corresponding 
provision. Uber's case is that the driver enters into a binding 
agreement with a person whose identity he does not know (and 
will never know) and who does not know and will never know 
his identity, to undertake a journey to a destination not told to 
him until the journey begins, by a route prescribed by a stranger 
to the contract (UBV) from which he is not free to depart (at least 
not without risk), for a fee which (a) is set by the stranger, and 
(b) is not known by the passenger (who is only told the total to 
be paid), (c) is calculated by the stranger (as a percentage of the 
total sum) and (d) is paid to the stranger. Uber's case has to be 
that if the organisation became insolvent, the drivers would have 
enforceable rights directly against the passengers. And if the 
contracts were ‘worker’ contracts, the passengers would be 
exposed to potential liability as the driver's employer under 
numerous enactments such as, for example, NMWA. The 
absurdity of these propositions speaks for itself. Not 
surprisingly, it was not suggested that in practice drivers and 
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In all the circumstances, it seems to us that Mr Reade's 
arguments in reliance on the authorities he cited cannot prevail 
in the face of our findings on the evidence. 

96. Tenth, it follows from all of the above that the terms on 
which Uber rely do not correspond with the reality of the 
relationship between the organisation and the drivers. 
Accordingly, the Tribunal is free to disregard them. As is often 
the case, the problem stems at least in part from the unequal 
bargaining positions of the contracting parties, a factor 
specifically adverted to in Autoclenz. Many Uber drivers (a 
substantial proportion of whom, we understand, do not speak 
English as their first language) will not be accustomed to reading 
and interpreting dense legal documents couched in impenetrable 
prose. This is, we think, an excellent illustration of the 
phenomenon of which Elias J warned in the Kalwak case of 
“armies of lawyers” contriving documents in their clients' 
interests which simply misrepresent the true rights and 
obligations on both sides. 

97. Eleventh, none of our reasoning should be taken as doubting 
that the Respondents could have devised a business model not 
involving them employing drivers. We find only that the model 
which they chose fails to achieve that aim.” 

Note: I have not reproduced the Tribunal’s footnotes. 
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