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someone else the father. It should be possible, by treating him 
and the surrogate together, to avoid the exclusion from 
fatherhood of ordinary sperm donors: see the 1990 Act, section 
28(6)(a) and Schedule 3, paragraph 5. 

(f) If the child is born by IVF (in vitro fertilisation), GIFT 
(gamete intrafallopian transfer) or artificial (but not natural) 
insemination to a married surrogate mother, her husband will be 
the legal father unless it is shown that he did not consent to the 
treatment: Human Fertilisation and Embryology Act 1990, 
section 28(2). If the treatment was given “in the course of  
treatment services provided for her and a man together” by a 
licensed clinic, her partner will be the father: 1990 Act, section 
28(3). But this can easily be avoided by her partner taking no 
part in the treatment. 

(g) No surrogacy arrangement is enforceable by or against any 
of the persons making it: Surrogacy Arrangements Act 1985, 
section 1A, as inserted by section 36 of the 1990 Act (see also 
the Children Act 1989, section 2(9), reflecting the common law). 

(h) The future of any child born, if disputed, will always be 
governed by the paramount consideration of the welfare of the 
child: Children Act 1989, section 1(1). It is unlikely, although 
not impossible, that a court would decide that the child should 
go to the commissioning parents rather than stay with a mother 
who had changed her mind: see A v C [1985] 1 FLR 445 and In 
re P (Minors) (Wardship: Surrogacy) [1987] 2 FLR 421. If the 
mother does not want the child and the commissioning parents 
are able to offer a suitable home, the court is likely to allow them 
to do so: see In re C (A Minor) (Wardship: Surrogacy) [1985] 
FLR 846. 

(i) If the child is handed over in accordance with the 
arrangement, the court may be prepared retrospectively to 
authorise, under section 57(3) of the Adoption Act 1976, any 
payment made to the surrogate mother and grant an adoption 
order which would otherwise be prohibited by section 24(2) of 
the 1976 Act: see In re Adoption Application (Payment for 
Adoption) [1987] Fam 81. 

(j)  There  is now a special procedure, similar to adoption, 
whereby the commissioning parents may become the child’s 
legal parents: they must be married to one another, the child must 
be born as result of IVF, GIFT or artificial (again not natural) 
insemination using the gametes of one or both of them, the child 
must be living with them, the surrogate mother (and any father 
of the child who is not the commissioning father) must agree, 
and no payment must have been made unless authorised by the 
court: Human Fertilisation and Embryology Act 1990, section 
30; see In re Q (Parental Order) [1996] 1 FLR 369. 



  

  



  

  



  

  

  



  

  

  



  

  

  

  



  

  

  

  

  

  

  



  

  

 

 

 

 

  

 

 

 

 



  

 

  

  



  

  

  

  

  



  

  

  

  

  



  

  

  

  

  

  

 



  

  

  

  



  

  



  

  

  



  

  

  

  

  

  



  

  

  



  

  

  

  

  



  

  

  

  

  

  

  



  

  

  

 

  

  



  

  

  

  



  

  

  

  

  

  

  

  



  

  

  

  

  

  

  

  



  

  

  

  



  

  

  

  


