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protection is not confined to sources who provide information that finds its way into 
the public domain; it embraces those who provide information that is communicated 
and received with a view to publication: X Ltd v Morgan-Grampian (Publishers) Ltd 
[1991] 1 AC 1, 40 (Lord Bridge). And the section not only confers a right not to 
disclose information which identifies a source, it extends to information which may do 
so. Source identification need not be probable. The protection exists if identification 
“may” follow, or there is a “reasonable chance” that it will follow: Secretary of State 
for Defence v Guardian Newspapers Ltd [1985] 1 AC 339, 349 (Lord Diplock), Morgan 
Grampian, 372 (Lord Bridge). 

15. The following principles are now clearly established, and not controversial:- 

(1) The onus lies on the applicant to show that disclosure should be ordered. 

(2) It must be shown that disclosure is necessary for one of the four legitimate purposes 
identified in s 10. It is not enough, for this purpose, to show that the information is 
relevant to the claim or defence: Maxwell v. Pressdram 310G-H (Parker LJ). It is 
not even enough to show that the claim or defence cannot be maintained without 
disclosure: Goodwin v UK [1996] 22 EHRR 123 [39], [45]. The need for the 
information in order to bring or defend a particular claim is not to be equated with 
necessity “in the interests of justice”. 

(3) In In re An Inquiry under the Company Securities (Insider Dealing) Act 1985 [1988] 
AC 660, 704, Lord Griffiths gave this guidance as to the meaning of the term 
“necessary” in this context: 

“I doubt if it is possible to go further than to say that 'necessary' 
has a meaning that lies somewhere between 'indispensable' on 
the one hand, and 'useful' or 'expedient' on the other, and to leave 
it to the judge to decide towards which end of the scale of 
meaning he will place it on the facts of any particular case. The 
nearest paraphrase I can suggest is 'really needed.'"  

(4) This requires proof that the interests of justice in the context of the particular case 
are “so pressing as to require the absolute ban on disclosure to be overridden”: 
Morgan-Grampian 53C (Lord Oliver). In the language of Strasbourg, the disclosure 
order must correspond to a pressing social need, and must be proportionate. It must 
be “justified by an overriding requirement in the public interest”: Goodwin [39]. 

(5) Hence, it is necessary for the applicant to satisfy the Court, on the basis of cogent 
evidence, that the claim or defence to which the disclosure is relevant is sufficiently 
important to outweigh the private and public interests of source protection, and that 
disclosure is proportionate. 

(6) When making this assessment, the Court must bear in mind that incursions into 
journalistic confidentiality may have detrimental impacts on persons other than the 
individual source(s). Disclosure may have a “detrimental impact … on  the  
newspaper against which the order is directed, whose reputation may be negatively 
affected in the eyes of future potential sources by the disclosure, and on the 
members of the public, who have an interest in receiving information imparted 
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of Appeal made on 30 October 2018, in terms agreed by the parties. That Order 
provided that no copies of the statements of case should be made available to any non-
party without further order of the Court. The issue may need to be revisited at the Pre-
Trial Review next Tuesday, 29 January 2019. 


