
  



  

  

  

  

  

  



  

  

  



 

  
  

 
 

 
    

 
 

 
  

     
   

 
 

  
 

 

  
 

   
 

 
 

  

   
  

  
   

  
  

 
  

 
 

applied for by the SFO. This judgment sets out the reasons for my provisional approval 
of the DPA in this case and for my final approval pursuant to paragraph 8 of Schedule 
17 of the 2013 Act. 

The facts 

11. In November 2004 SL and the Secretary of State for the Home Department entered into 
two contracts for the provision of electronic monitoring services in the “London and 
Eastern area” and “West Midlands and Wales area”. In 2007 the Ministry of Justice 
was created and took on various functions of the Home Office including electronic 
monitoring services. The contractual relationship with SL transferred from the Home 
Office to Ministry of Justice from that point. Thus, the relevant government department 
throughout the period of the proposed indictment was the Ministry of  Justice.  The  
contract meant that SL would provide, install and remove electronic monitoring devices 
in the areas covered by the contracts and would provide the monitoring intended by the 
use of the devices including enforcement action. The charges made by SL depended in 
part on the number of devices installed and in part on the number of enforcement 
actions, a separate charge being made for each individual device and for each 
enforcement action. Because the core costs of the computer system required for the 
working of each individual device remained more or less constant, SL’s margin on each 
individual device was likely to increase as more devices were supplied.   

12. The contracts were not subject to a profit cap nor did they include any automatic profit-
sharing mechanism.  However, as with any government contract, the Home Office and 
thereafter the Ministry of Justice had to ensure that the UK Government received 
“Value for Money” from whichever company was awarded the contracts. Bidders for 
the contracts were required to set out their proposed charging structure so as to allow 
the Home Office to evaluate the business value of the proposal. The preferred bidder, 
SL in the case of these contracts, then was required to submit a Best and Final Offer 
(“BAFO”). The purpose of this was to tie down the preferred bidder to the anticipated 
cost to the government of the contracts over the whole of their life. 

13. Throughout the period of the contracts entered into by SL, SL forecast a profit margin 
of approximately 14%. That was a fundamental part of the BAFO provided by the 
company which applied at the time of the initial contracts and when they were extended 
in 2009 and 2010. Paragraph 7.8.4 of Schedule 7 of the contract in each case made 
provision for entitlement to abatement of the charges levied by SL, namely 50% of the 
value of “any unanticipated cost efficiencies” achieved by SL.  This term was defined 
as efficiencies not identified by SL in its BAFO nor within the reasonable 
contemplation of either party as likely to be achieved in the normal course of fulfilling 
the contract. Paragraph 7.8.5 set out a scheme whereby SL every six months were to 
provide a Financial Model to the Home Office and thereafter the Ministry of Justice.  
This Financial Model was required to take account of “actual revenues and costs 
incurred”. It was to be used by the parties “to support discussions relating 
to…Charges”. Thus, the Financial Model was the mechanism whereby the Home 
Office and thereafter the Ministry of Justice could judge whether there was entitlement 
to abatement of charges. It was agreed in terms by SL that any information supplied to 
HM Government would be “to the best of (SL’s) knowledge and belief true and accurate 
at the time of supply”. 
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14. As early as 2006 it became apparent to SL that the profitability of the contracts was 
significantly greater than the 14% margin forecast in the BAFO. The number of 
individuals being monitored was higher than had been anticipated. As I have already 
noted, each individual did not add pro rata to the costs incurred by SL. In 2007 there 
was consideration within SL of the increased profitability and how it could translate 
into an entitlement on the part of the Ministry of Justice (by then the government 
department concerned) to an abatement of charges.  The belief was that the abatement 
would amount to 50% of the difference between the profits forecast on the basis of a 
14% margin and the true profit margin. At around the same time the Ministry of Justice 
engaged with SL inviting suggestions whereby the cost of delivering the contracts 
might be reduced. Internal communications within SL showed reluctance to offer any 
suggestions, in particular any offer to share profits above a certain margin. In late 2008 
SL made preparations for discussions with the Ministry of Justice about extensions to 
the contracts. These included a slide presentation explaining the proposed offer in 
relation to the extensions. The internal version of this presentation identified that the 
true margin being achieved by SL was 24%. The presentation provided to the Ministry 
of Justice together with the response to further questions from that department referred 
to an anticipated margin of 14%. 

15. Those dealing with the contracts at SL devised a way in which the reported profit 
margin could be reduced whilst at the same time keeping the overall profits within the 
company structure. Up to 2011 this was done by retrospectively re-charging costs 
incurred by other parts of Serco’s business – principally though not exclusively SGL – 
to SL. Between April 2006 and January 2011 SL submitted seven Financial Models 
which reported at least £6.2 million of costs that had been retrospectively re-charged to 
SL by  SGL.  These costs had been incurred  by SGL and  re-charged  to SL for the 
purpose of supressing the profitability SL reported to the MoJ. However, by the 
beginning of 2011 all of the expenses on the books of SGL had been exhausted. The 
scheme of moving costs around within the overall Serco business no longer could 
achieve the required reduction in profitability on the contracts. 

16. Up to this point the conduct of SL and SGL was (to say the least of it) of doubtful 
legitimacy. In due course claims by the Ministry of Justice were settled on terms to 
which I shall return. It formed the backdrop to the criminal fraud.  The conduct would 
be evidence admissible in any trial of the proposed counts pursuant to Section 101(1)(c) 
or Section 101(1)(d) of the Criminal Justice Act 2003. From the beginning of 2011 
there is clear evidence of criminal fraud as reflected in the proposed indictment.  

17. Although the investigation of the fraud has been protracted, it was relatively simple in 
its formation and execution. SGL had been the mechanism by which the re-charging 
exercise had been carried out.  It was SGL that was to be the vehicle by which the fraud 
should be conducted. The scheme involved SGL charging SL £500,000 per month for 
costs which were complete fabrications. The fictitious costs were described as the costs 
of equipment, staff and overheads. As it was described in vernacular terms during the 
private hearing, SGL cooked their books to allow SL to retain the profit, 50% of which 
was believed otherwise would have been clawed back by the Ministry of Justice in the 
abatement exercise envisaged in Schedule 7 of the contracts. 

18. SL was the beneficiary of the fraud. Thus, the scheme was devised by management 
within SL. However, no “directing mind” of SL currently can be shown to have been 
involved in the devising and the putting into effect of the fraud.  So it is that SL is not 
a party to the DPA. On the other hand, the scheme required the knowledge and 
assistance of SGL since it was that company which was to render the fictitious charges 
to SL. The evidence demonstrates that individuals within SGL who can properly be 
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profits in excess of 14% over the period October 2010 to November 2013 i.e. the period 
covered by the proposed indictment. The total profit over and above the 14% margin 
figure during that period was approximately £25.6 million. 50% of that figure is £12.8 
million. I am satisfied that this represents a reasonable estimate of the loss suffered by 
the Ministry of Justice as a result of the offences set out in the proposed indictment.   

37. Because there has already been payment of £20 million to the Ministry of Justice as 
outlined in paragraph 20 above of which £13.1 million is properly apportioned to the 
period covered by the proposed indictment, it would not be proportionate for the DPA 
to provide for compensation nor for the DPA to impose a term requiring disgorgement 
of profits pursuant to paragraph 5(3) of Schedule 17. Thus, I approve the absence of 
any such provision in the DPA. 

38. The financial penalty must be assessed by reference to the Sentencing Council guideline 
in relation to fraud. Culpability is high.  There was sustained offending by a company 
in a position of trust in relation to the public which played a leading role in the 
fraudulent activity. The harm intended by SL and SGL was the same figure as that set 
out at paragraph 34 above i.e. £12.8 million. Given the high culpability involved, the 
starting point for the multiplier for harm is 300%. The aggravating factors – attempts 
made to conceal the fraudulent activity and substantial harm to the integrity of  
government procurement processes – are balanced by the mitigating factors – no 
convictions, significant co-operation and offending under previous management.  
Applying the multiplier of 300% to the sum of £12.8 million results in a financial 
penalty before any adjustment under the “step back” provisions of the guideline of 
£38.4 million. No adjustment is required under the “step back” provisions. This 
financial penalty is proportionate. 

39. It is necessary and appropriate for the financial penalty to provide a discount equivalent 
to the discount for a plea of guilty. In all but one of the earlier instances of approval of 
DPAs the financial penalty has been discounted by 50% rather than one third as would 
be required by the Sentencing Council guideline on full discount for plea at the earliest 
opportunity. This has been because engagement in the DPA process saves so much 
time and money on investigation and prosecution which justifies a higher discount.  
Moreover, the discount has been extended in other cases to encourage corporate 
responsibility in terms of early reporting of criminal conduct by the company. Both 
factors apply in this case. For those reasons I approve a discount of 50% from the figure 
of £38.4 million. Thus, the financial penalty will be £19.2 million. The DPA agreement 
also includes payment of costs in the sum of £3,723.679.00. This is justified and 
proportionate. 

40. This DPA is made with SGL because that is the corporate body in relation to which 
criminal liability prima facie attaches. It is a dormant company. Thus, it has no means 
by which to engage in any meaningful compliance programme. It also appears to have 
no assets or revenue stream which could satisfy the financial penalty or the costs of the 
SFO. Moreover, the fraud was only enabled by SGL.  The beneficiary was SL but, for 
the reasons already given, there is currently no proper basis on which to attach criminal 
liability to that company.   

41. In reality the real thrust of the agreement insofar as it relates to improvements in 
compliance and co-operation with the SFO and other investigative agencies is its 
extension via Attachment A to Serco Group PLC and to all of that company’s 
subsidiaries. Attachment A sets out the undertakings by Serco Group PLC. After an 
undertaking by that company to assume responsibility for the payment of the financial 
penalty and the reasonable costs of the SFO, Serco Group PLC undertake as follows: 
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