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Introduction

Section 1. Introduction

1.1

111

11.2

11.3

11.4

Purpose of Guide

The Technology and Construction Court (“TCC") Guide is intended

to provide straightforward, practical guidance on the conduct of
litigation in the TCC. Whilst it is intended to be comprehensive, it
does not cover all the procedural points that may arise in litigation
and should be seen as providing guidance, which should be adopted
flexibly and adapted as appropriate to the particular case. This Guide
does not substitute or override the Civil Procedural Rules (“CPR") or
the relevant practice directions. It is not the function of the Guide to
provide legal advice.

The TCC Guide is designed to ensure effective management of
proceedings in the TCC. The parties, their solicitors and counsel
are expected to cooperate, and to follow both the letter and spirit
of the Guide. If parties act unreasonably or fail to comply with
these requirements, the court may impose sanctions including
orders for costs.

The parties and their advisors are expected to familiarise themselves
with the CPR and, in particular, to understand the importance of

the “overriding objective” set out at CPR 1.1. The TCC endeavours to
ensure that all its cases are dealt with justly and at proportionate cost.
This includes ensuring that the parties are on an equal footing; taking
all practicable steps to save expenditure; dealing with the dispute in
ways which are proportionate to the size of the claim and cross-claim
and the importance of the case to the parties; and managing the
case throughout in a way that takes proper account of its complexity
and the different financial positions of the parties. The court will

also endeavour to ensure expedition, and to allot to each case an

appropriate share of the court’s resources.

The Court expects the parties to observe the overriding objective and
to conduct litigation efficiently, at proportionate cost and without
rancour or aggressive correspondence: see Gotch v Enelco [2015]

consideration to alternative dispute resolution ("ADR"). The Court
may, in its discretion, require parties to explain why ADR has not been
attempted and, in appropriate cases, will issue directions to facilitate
dispute resolution.


https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part01#1.1
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/TCC/2015/1802.html&query=(Gotch)+AND+(v)+AND+(Enelco)+AND+(.2015.)+AND+(EWHC)+AND+(1802)+AND+((TCC))
https://www.bailii.org/cgi-bin/format.cgi?doc=/ew/cases/EWHC/TCC/2015/1802.html&query=(Gotch)+AND+(v)+AND+(Enelco)+AND+(.2015.)+AND+(EWHC)+AND+(1802)+AND+((TCC))
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The TCC Guide is published with the approval of the President of King's
Bench Division. The TCC Guide has been prepared in consultation with
the judges of the TCC in London, Cardiff, Birmingham, Manchester
and Leeds, and with the advice and support of TECBAR, TeCSA, the
Society for Construction Law, the Society for Computers and Law

and the TCC Users’ Committees in London, Cardiff, Birmingham,
Manchester, Liverpool and Leeds.

Work has been done to seek to align the content of this Guide, the
Commercial Court Guide and the Chancery Guide where practices in
the TCC and those courts should be substantially the same, though
there are many areas of practice that are different and where different
guidance is appropriate.

The TCC Guide is published on the gov.uk welbsite and the Judiciary
website, and can also be found in the main procedural reference
books. The Guide will be kept under review and amendments will be
made from time to time as necessary. Suggestions for improvements
to this Guide or the practice or procedure of the TCC are welcome, as
are any corrections and comments on the text of the Guide. These
should be addressed to the TCC Users' Committees.

The CPR

Proceedings in the TCC are governed by the CPR and the
supplementary Practice Directions. CPR Part 60 and its associated

procedure of the TCC.
Other parts of the CPR that frequently arise in TCC cases include:

Part 1 (Overriding Objective);

2


https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part60/pd_part60
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part60/pd_part60
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part01#1.1
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part03
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part06
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part07
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part08
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part12
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part13
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part16
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part17
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part19
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Part 20 (Counterclaims and Other Additional Claims);

Property Courts); and

Part 62 (Arbitration Claims).

The TCC
TCC Claims

CPR 60.1 (2) and (3) provide that a TCC claim is a claim which (i)
involves technically complex issues or questions (or for which trial by

a TCC judge is desirable) and (ii) has been issued in or transferred into
the TCC specialist list. The following are examples of the types of claim

which it may be appropriate to bring as TCC claims -

a) building or other construction disputes, including claims for the
enforcement of the decisions of adjudicators under the Housing
Crants, Construction and Regeneration Act 1996;

b) engineering disputes;

c) energy disputes, including claims concerning oil & gas pipelines
and facilities, onshore and offshore windfarms, waste to energy
plants and other renewables;

d) public procurement claims;

e) claims by and against engineers, architects, surveyors, accountants
and other specialised advisors relating to the services they provide;


https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part20
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part24
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part25
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part26
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part32
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part35
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-44-general-rules-about-costs
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part51/practice-direction-51o-the-electronic-working-pilot-scheme
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-57a-business-and-property-courts/practice-direction-57ad-disclosure-in-the-business-and-property-courts
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-57a-business-and-property-courts/practice-direction-57ac-trial-witness-statements-in-the-business-and-property-courts
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/practice-direction-business-and-property-courts?SQ_VARIATION_173168=0
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/practice-direction-57ab-shorter-and-flexible-trials-schemes
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part-57a-business-and-property-courts/practice-direction-57ac-trial-witness-statements-in-the-business-and-property-courts
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part12
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part60#IDA1RMCC
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f) claims by and against local authorities relating to their statutory
duties concerning the development of land or the construction of
pbuildings;

g) claims relating to the design, supply and installation of computer
systems, computer software and related network systems,
including BIM systems;

h) claims relating to the quality of goods sold or hired, and work
done, materials supplied or services rendered;

i) claims between landlord and tenant for breach of a repairing
covenant;

j)  claims between neighbours, owners and occupiers of land in
trespass, nuisance, etc.

k) claims relating to the environment (for example, pollution cases);
[)  claims arising out of fires;

m) claims involving taking of accounts where these are complicated,;
and

n) challenges to decisions of arbitrators in construction and
engineering disputes including applications for permission to
appeal and appeals.

This list is not exhaustive and many other types of claim might well be
appropriate for resolution in the TCC.

Claim value guidance

With the exception of claims to enforce adjudicators' decisions or
other claims with special features that justify a hearing before a High
Court Judge, the TCC at the Rolls Building in London will not usually
accept cases with a value of less than £500,000 unless there is good
reason for it to do so. A non-exhaustive list of special features which
will usually justify listing the case in the High Court is:

a) Adjudication and arbitration cases of any value;

b) International cases of any value (international cases will generally
involve one or more parties resident outside the UK and/or involve
an overseas project or development);

c) Cases involving new or difficult points of law in TCC cases;
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d) Any test case or case which will be joined with others which will be
treated as test cases;

e) Public procurement cases;
f) Part 8 claims and other claims for declarations;

g) Complex nuisance claims brought by a number of parties, even
where the sums claimed are small;

h) Claims which cannot readily be dealt with effectively in a County
Court or Civil Justice centre by a designated TCC judge;

i)  Claims for injunctions.

If a claimant issues lower value proceedings in the London High Court
TCC, it should provide the court with an explanation of the reasons for
doing so, whether falling within (a) to (i) above, or some other reason.
For further guidance, see West Country Renovations v McDowell
[2013] 1 WLR 416. It should be noted that the practice differs in the
TCC courts outside London where the above claim valuation guidance
does not apply.

TCC Judges

Both the High Court and the County Courts deal with TCC business.
TCC business is conducted by TCC judges unless a TCC judge directs
otherwise: see CPR 60.1(5)(ii).

TCC business in the High Court is conducted by TCC judges who are
High Court judges, together with designated circuit judges, deputy
high court judges and recorders who have been nominated by the
Lord Chancellor pursuant to section 68(1)(a) of the Senior Courts Act
1981 or are authorised to sit in the TCC as High Court judges under
section 9 of that Act.

TCC business in the County Court is conducted by TCC judges who
include circuit judges, deputy High Court judges and recorders.

TCC business may also be conducted by certain district judges

(“TCC liaison district judges”) provided that: (1) a TCC judge has so
directed under CPR 60.1(5)(b)(ii); (2) the designated civil judge for the

court has so directed in accordance with the Practice Direction at
CPR 2BPD11.1(d).

It should be noted that those circuit judges who have been nominated
pursuant to section 68(1)(a) of the Senior Courts Act 1981 fall into two
categories: “full time"” TCC judges and “part time" TCC judges. “Full


https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part60#IDA1RMCC
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part60
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part02/pd_part02b#11.1
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time” TCC judges spend most of their time dealing with TCC business,
although they will do other work when there is no TCC business
requiring their immediate attention. “Part time” TCC judges are circuit
judges who are only available to sit in the TCC for part of their time.
They have substantial responsibilities outside the TCC.

In respect of a court centre where there is no full time TCC judge, the
term “principal TCC judge” is used in this Guide to denote the circuit
judge who has principal responsibility for TCC work.

The Business & Property Courts

The Business & Property Courts (“BPCs") comprise the Chancery
Division, the Commercial Court and Admiralty Court, and the TCC. The
BPCs became operational on 2 October 2017 The Chancellor of the
High Court (the ‘Chancellor’), currently Sir Julian Flaux, has oversight of
the day-to-day running of the BPCs in consultation with the President
of the King's Bench Division.

The courts which deal with TCC claims are part of the King's Bench
Division operating within the BPCs. When those courts are dealing
with TCC business, CPR Part 60, its accompanying Practice

Direction and this Guide govern the procedures of those courts.

The High Court judge in charge of the TCC (“the Judge in Charge”),
although based principally in London, has overall responsibility for
the judicial supervision of TCC business in those courts within and
outside London.

The TCC in London

The principal centre for TCC High Court work in London is the Rolls
Building, Fetter Lane, London, EC4 1NL. The Judge in Charge of

the TCC sits principally at the Rolls Building together with other
High Court judges who are TCC judges. Subject to paragraph 3.7.1
below, any communication or enquiry concerning a TCC case, which
is proceeding at the Rolls Building, should be directed to the clerk
of the judge who is assigned to that case and, if by email, copied

to TCC Listing. The contact details for the judges' clerks are set

out in Appendix D.


https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part60
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Where TCC proceedings are commenced in the High Court in London,
statements of case and applications should be headed:

“In the High Court of Justice
Business and Property Courts of England and Wales
Technology and Construction Court (KBD)"

The TCC outside London

TCC claims can be brought in the High Court outside London in any
District Registry. BPC District Registries have been established in
Birmingham, Bristol, Cardiff, Leeds, Liverpool, Manchester and
Newcastle, where full-time or part-time specialist TCC Judges sit.
Contact details are set out in Appendix D. The TCC judges who are

based at the Rolls Building will, when appropriate, sit in the BPCs
outside London.

In @ number of court centres outside London a “TCC liaison district
judge” has been appointed. It is the function of the TCC liaison
district judge:

a) to keep other district judges in that region well informed about
the role and remit of the TCC (in order that appropriate cases may
be transferred to the TCC at an early, rather than late, stage);

b) to deal with any queries from colleagues concerning the TCC or
cases which might merit transfer to the TCC;

c) to deal with any subsidiary matter which a TCC judge directs
should be determined by a district judge pursuant to CPR 60.1(5)

d) to deal with urgent applications in TCC cases pursuant to
paragraph 7.2 of the Practice Direction (i.e. no TCC judge is
available and the matter is of a kind that falls within the district
judge's jurisdiction); and

e) to hear TCC cases when a TCC judge has so directed under CPR


https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part60#IDA1RMCC
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part60#IDA1RMCC
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part60
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part60
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part02/pd_part02b#11.1
https://www.justice.gov.uk/courts/procedure-rules/civil/rules/part02/pd_part02b#11.1
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Where TCC proceedings are commenced in a district registry BPC,
statements of case and applications should be headed:

“In the High Court of Justice
Business and Property Courts in [city]
Technology and Construction Court List (KBD”)

County Courts TCC County Court cases in London are brought in (or
transferred to) the specialist Business and Property List sitting at the
Central London Civil Justice Centre, now located in the Royal Courts of
Justice. TCC claims may also be brought in those county courts which
are specified in the Part 60 Practice Direction. Contact details are set
out in Appendix D.

Where TCC proceedings are brought in a county court, statements of
case and applications should be headed:

“In the County Court at [location]
Business and Property Courts list”

The division between High Court and County Court TCC cases

As a general rule TCC claims for more than £500,000 are brought in
the High Court, whilst claims for lower sums are brought in the County
Court. However, this is not a rigid dividing line (see paragraph 1.3.2
above). The monetary threshold for High Court TCC claims tends to

be higher in London than in the other centres (as to which see below).
Regard must also be had to the complexity of the case and all other
circumstances.

Enforcement of adjudicator's decisions should ordinarily be
commenced in the County Court when the sum is issue is less than
£100,000. Where an enforcement action concerns significant points
of principle or allegations of fraud, it may bbe more appropriate to
commence it in the High Court.

In the BPC TCC outside London where High Court and County Court
claims can be brought, the full range of cases dealt with by the TCC

is undertaken, including claims to enforce an adjudicator’'s decision.
Since in these centres the case will normally be tried by the same TCC
judge regardless of whether the case is in the High Court or in the
County Court, the practice is that whilst claims under £100,000 ought
normally to be issued in the County Court, claims above £100,000
may be issued in the High Court, although the TCC judge retains

the discretion: (1) to transfer cases to the County Court which ought
more appropriately to be case managed and tried there; (2) to transfer
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cases out of the TCC in appropriate cases, such as where the claim
value is under £50,000 and where there are no particular features
which justify it proceeding in the TCC, such as arbitration claims,
claims to enforce an adjudicator’s decision or to obtain payment of an
adjudicator’s fees, and Party Wall Act appeals.

The TCC Users’ Committees

The continuing ability of the TCC to meet the changing needs of all
those involved in TCC litigation depends in large part upon a close
working relationship between the TCC and its users.

London

The Judge in Charge chairs annual meetings of the London TCC Users'
Committee. The judge's clerk acts as secretary to the Committee

and takes the minutes of meetings. That Committee is made up

of representatives of the London TCC judges together with two
representatives of TECBAR, TECSA and the SCL. Approved Minutes will
be published on the TeCSA, TECBAR and SCL websites.

Qutside London

There are similar meetings of TCC Users' Committees in Birmingham,
Manchester, Liverpool, Cardiff and Leeds. Each Users' Committee

is chaired by the full time TCC judge or the principal TCC judge

in that location.

The TCC regards these channels of commmunication as extremely
important. Any suggestions or other correspondence raising matters
for consideration by the Users' Committee should, in the first instance,
be addressed to TECBAR/TECSA, or to the clerk to the Judge in
Charge at the Rolls Building or to the clerk to the appropriate TCC
judge outside London.
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Specialist Associations

There are a number of associations of legal representatives which
are represented on the Users’' Committees and which also liaise
closely with the Court. These contacts ensure that the Court remains
responsive to the opinions and requirements of the professional
users of the Court.

The relevant professional organisations are the TCC Bar Association
(“TECBAR") and the TCC Solicitors Association (“TeCSA") and the
Society of Construction Law (the “SCL"). Details of the relevant contacts
at these organisations are set out on their respective websites, namely
www.tecbar.org, www.tecsa.org.uk and www.scl.org.uk.

10
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There is a Pre-Action Protocol for Construction and Engineering

applies to all construction and engineering disputes including
professional negligence claims against architects, engineers or
quantity surveyors. In professional negligence claims against such
professionals and similar construction professionals, this Protocol
prevails over the Professional Negligence Pre-Action Protocol:

Pre-Action Protocol. The current version of the Construction and
Engineering Pre-Action Protocol is set out in volume 1 of the White
Book at Section C5.

The purpose of the Protocol is to encourage the frank and early
exchange of information about the prospective claim and any defence
to it; to enable parties to avoid litigation by agreeing a settlement

of the claim before the commencement of proceedings; and to
support the efficient management of proceedings where litigation
cannot be avoided.

The overriding objective (CPR 1.1) applies to the pre-action period. The
Protocol must not be used as a tactical device to secure advantage
for one party or to generate unnecessary costs. In lower value TCC
claims (such as those likely to proceed in the county court), the letter
of claim and the response should be simple and the costs of both
sides should be kept to a modest level. In all cases the costs incurred
at the Protocol stage should be proportionate to the complexity of
the case and the amount of money which is at stake. The Protocol
does not impose a requirement on the parties to produce a detailed
pleading as a letter of claim or response or to marshal and disclose all
the supporting details and evidence or to provide witness statements
or expert reports that may ultimately be required if the case proceeds
to litigation. Where a party has serious concerns that the approach of
the other party to the Pre-Action Protocol is not proportionate, then it
is open for that party to issue a claim form and/or make an application
(see paragraph 4.1.5 below) to seek the assistance of the Court.

11
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Application of the Protocol

The Court will expect all parties to have complied in substance
with the provisions of the Protocol in all construction and
engineering disputes. The only exceptions to this are identified in
paragraph 2.3 below.

The Court regards the Protocol as setting out normal and reasonable
pre-action conduct. Accordingly, whilst the Protocol is not mandatory
for a number of the claims noted by way of example in paragraph
1.3.1 above, such as computer cases or dilapidations claims, the
Court would, in the absence of a specific reason to the contrary,
expect the Protocol generally to be followed in such cases prior to the
commencement of proceedings in the TCC.

Exceptions
A claimant does not have to comply with the Protocol if the claim:
a) s to enforce the decision of an adjudicator;

b) isto seek an urgent declaration or injunction in relation to
adjudication (whether ongoing or concluded);

c) includes a claim for interim injunctive relief;

d) will be the subject of a claim for summary judgment pursuant to
Part 24 of the CPR; or

e) relates to the same or substantially the same issues as have
been the subject of a recent adjudication or some other formal
alternative dispute resolution procedure; or

f)  relates to a public procurement dispute (for which there is a
separate pre-action process as set out in Appendix H).

In addition, a claimant need not comply with any part of the

Protocol if, by so doing, the claim may become time-barred under
the Limitation Act 1980. In those circumstances, a claimant should
commence proceedings without complying with the Protocol and
must, at the same time, apply for directions as to the timetable and
form of procedure to be adopted. The Court may order a stay of those
proceedings pending completion of the steps set out in the Protocol.
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Pre-Action Protocol and conduct

2.4 Essential Ingredients of the Protocol
241 The Letter of Claim

The letter of claim must comply with Section 3 of the Protocol.
Amongst other things, it must contain a clear and concise summary
of the facts on which each claim is based; the basis on which each
claim is made; and details of the relief claimed, including a breakdown
showing how any damages have been quantified. The claimant must
also provide the names of experts already instructed and on whom

reliance is intended.
2.4.2 The Defendant's Response

The defendant has 14 days to acknowledge the letter of claim

and 28 days (from receipt of the letter of claim) either to take any
jurisdictional objection or to respond in substance to the letter of
claim. Paragraph 10.1 of the Protocol enables the parties to agree

an extension of the 28 day period up to a maximum of 3 months.

In any case of substance it is quite usual for an extension of time to
be agreed for the defendant’s response. The letter of response must
comply with paragraph 8 of the Protocol. Amongst other things, it
must state which claims are accepted, which claims are rejected and
on what basis. It must set out any counterclaim to be advanced by the
defendant. The defendant should also provide the names of experts
who have been instructed and on whom reliance is intended. If the
defendant fails either to acknowledge or to respond to the letter of
claim in time, the claimant is entitled to commence proceedings.

243 Pre-action Meeting

The Construction and Engineering Protocol is the only Protocol under
the CPR that generally requires the parties to meet, without prejudice,
at least once, in order to identify the main issues and the root causes
of their disagreement on those issues. The purpose of the meeting

is to see whether, and if so how, those issues might be resolved
without recourse to litigation or, if litigation is unavoidable, what steps
should be taken to ensure that it is conducted in accordance with

the overriding objective. At or as a result of the meeting, the parties
should consider whether some form of alternative dispute resolution
("ADR") would be more suitable than litigation and if so, they should
endeavour to agree which form of A