
    
Procedure for Determining Mental Capacity in Civil Proceedings Working Group 

Civil Justice Council  

 
CJCCapacityConsultation@judiciary.uk 

16 March 2024 

Dear Sir/Madam, 
 

The Association of Consumer Support Organisations (ACSO) welcomes the opportunity to respond to 

the Civil Justice Council (CJC) consultation on the procedure for determining mental capacity in civil 

proceedings working group. This letter constitutes our response. 

ACSO represents the interests of consumers in the civil justice system and the reputable, diverse range 

of organisations who are united in providing the highest standards of service in support of those 

consumers. The ability to access justice is fundamental to uphold the rule of law; and the assessment 

of a party’s mental capacity to partake in civil proceedings is fundamental to the provision of the best 

evidence put before His Majesty’s Courts and Tribunals Service (HMCTS) in civil proceedings and, 
therefore, to access to justice for all involved. This consultation is therefore important to our work. 

The identification of people who lack the capacity to engage in proceedings without assistance, which 

the Mental Capacity Act 2005 defines as: “a person lacks capacity in relation to a matter if at the 

material time he is unable to make a decision for himself in relation to the matter because of an 

impairment of, or a disturbance in the functioning of, the mind or brain,”1 is vital to ensuring the 

structure of the civil justice process is appropriate in the modern age. To date, as identified in the 

consultation, the Civil Procedure Rules (CPR) have lacked any proper procedure for determining 

mental capacity. We believe the introduction of such a provision in the rules or in a new practice 

direction would lead to better and earlier awareness of such a crucial issue to ensuring a party can 

give their best evidence and participate fully in proceedings. 

The introduction of CPR Practice Direction 1A – Participation of vulnerable parties or witnesses was 

universally welcomed, providing much greater detail on the factors which could cause vulnerability, 

how a court can assess which of these indicate vulnerability and which to consider before providing 

‘ground rules’ and the types of special measures that could be implemented. However, it does not 
provide any process for the simple but structured determination of vulnerability, and makes no 

specific comment on those who lack capacity in accordance with the Mental Capacity Act. We are 

pleased the working group is taking steps to correct this. 

We shall take each question in turn. 

 
1 Mental Capacity Act 2005; Part 1: Sec7on 2 
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1) Do you agree that other parties to the litigation do not generally have any legitimate interest in 

the outcome of the determination of a party’s current litigation capacity? 

Procedurally speaking, yes. However, and as identified by the working group, there are certain 

situations where a financial and procedural interest is held by one party over the determination of the 

capacity of the other. The outcome should therefore be shared between the parties prior to any final 

hearing. 

The most obvious example of this is the settlement of a case. Where a party lack the capacity to litigate 

and this hasn’t been dealt with then any settlement of the matter isn’t binding, as per Dunhill v Burgin 

(Nos 1 & 2) [2014] UKSC 18. As a result, all parties to the settlement would have an interest in ensuring 

that, where there are potential issues regarding litigation capacity, these are addressed under CPR 

Part 21 before settlement. 

2) Do you agree that the approach to the issue should be inquisitorial, with the court ultimately 

responsible for deciding what evidence it needs to determine the issue? 

Where intervention is required and the capacity issue either hasn’t been dealt with by medical experts 

or derives from a pre-accident condition, possibly. Such an approach should utilise the specialism and 

expertise of an independent party (medical expert) in order to legitimise the process and prevent 

regular challenges to the outcome, the mitigation of which should be considered a measure of success 

for any new procedure. 

However, where the party is represented, and unilaterally or bilaterally instructed medical evidence 

will cover the issue of litigation capacity - as is very often the case - court intervention is likely to 

increase costs and time delays unnecessarily. In addition, medical evidence already adduced on behalf 

of the claimant in proceedings will also usually cover the issue of their capacity to manage finances. 

There is potential for the claimant’s evidence and the court’s evidence to conflict, which may increase 

the number of matters in issue and the complexity of litigation. This could also impact the ability of 

Deputies, and their costs, to manage a fund. 

Where one is required, the independent party will require access to the party, their documentary 

information such as medical records, and with sufficient resource to be able to conduct their role 

thoroughly (i.e. medical expertise). 

In personal injury, the financial interest between the parties that rests on whether or not the claimant 

has mental capacity through the proceedings in some of the cases that will follow any new procedure 

should not be underestimated. In serious and catastrophic injury claims, an assessment that the 

claimant does not have capacity and is therefore a ‘Protected Party’ will result in the need for any 
settlement to be approved by the court. 

We add the above context to help bring attention to the need for the new process to produce an 

outcome which is robust and, most often, final. 

3) Is clearer guidance needed as to the duty on legal representatives to raise with the court an issue 

as to the litigation capacity of their own client? 

ACSO members are very aware of their duty to identify, investigate and raise with the courts any 

concerns regarding the litigation capacity of their own client, particularly in the most complex/high- 

value matters in which capacity is more commonly an issue. 
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4) What level of belief or evidence should trigger such a duty? 

Representatives already have regulatory duties to act in the best interests of their clients, to ‘know 
their clients’ and to assess, at the agreement of their retainer and on an ongoing basis, their client’s 
capacity to conduct financial matters and litigation. They similarly have very clear duties to the court 

and will receive regular training on these duties as provided by their compliance/training teams and 

provide an annual competency declaration for renewal of practising certificates. It is then incumbent 

on the representative to raise the issue with a medical expert, if one is instructed, for consideration 

at the assessment. 

When there is a risk that their client meets the criteria set out on the Mental Capacity Act 2005 as a 

person who lack capacity, it should be clear to the representative that there is a need to raise these 

issues with the court. The point at which it is raised will depend on whether capacity changes during 

the course of the proceedings. 

5) Is clearer guidance needed as to the duty on legal representatives to raise with the court an issue 

as to the litigation capacity of another party to the proceedings who is unrepresented? 

In personal injury cases, it would be very rare for an unrepresented party to be a party to proceedings, 

and rarer still for them to have capacity concerns. That is not to say it is not possible. 

It is worth noting that the case of Dunhill places the issue of a claimant’s litigation capacity in their 
own interest as it is crucial to the validity of any settlement. The extent to which they require guidance 

is outside of our knowledge. 

We can see the benefits of further guidance in non-personal injury cases, such as in contract claim and 

other types of consumer claims, and would therefore be in support of it in those circumstances. 

6) What level of belief or evidence should trigger such a duty? 

As above, a representative will be aware of their duty to the court, and where there is a real risk the 

unrepresented party in proceedings may lack capacity, we would expect it to be raised. Guidance 

should be focused on how and when such an issue should be raised with the court, particularly when 

provided alongside any new CPR provision for assessment of mental capacity. 

7) Should other parties to proceedings have a general duty to raise with the court an issue as to the 

litigation capacity of a party to the proceedings who is unrepresented: 

a. In all cases? – Yes 

b. In some cases (e.g. where the other party is a public body, insurer etc.)? – N/A 

8) If so, what level of belief or evidence should trigger such a duty? 

Please note our answer above. 

9) Should the Pre-Action Protocols be amended to require parties to identify issues of potential lack 

of litigation capacity at the pre-action stage? 

We don’t believe this would be required in personal injury claims as these follow a well-trodden path 

and so we don’t see the benefit in such a provision. There are already numerous milestones at which 
a representative is directly or indirectly required to assess their client’s capacity, including when 
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agreeing their retainer and funding arrangements, when preparing their initial pre-action letter of 

claim, when preparing their case for arguments related to allocation to track, when deciding whether 

court proceedings will need to follow a paper trail or the digital process, when commencing 

proceedings and considering the need for a litigation friend to certify the accuracy of the court 

proceedings and so on. 

However, we do consider there may be benefit in such a provision in other types of civil litigation. 

We note that while the CJC has published the overarching response to the consultation regarding Pre- 

action Protocols, the specific responses for each protocol remain awaited. For non-personal injury 

cases, a provision for capacity should be considered for implementation. 

10) Should key court forms (claim forms, acknowledgments of service and defence forms) be 

amended to include questions about whether another party may lack litigation capacity? 

Our overarching answer is yes, though it is relevant that the Directions Questionnaire has included 

questions regarding vulnerability for some time and these were recently expanded upon, while the 

N1 Claim Form now also asks for the same information. 

The predominant benefit would be in cases where the party whose capacity is in question is 

unrepresented. Where all parties are represented, those representatives will need to comply with the 

CPR in any event, and additional questions in this way would be unnecessary. 

Mental capacity assessments should run alongside vulnerability assessments, though we would have 

no problem with the questions being expanded to include information regarding litigation capacity 

specifically for cases involving unrepresented parties. 

For County Court damages claims, the Damages Claims Portal states, on the eligibility page, that the 

claimant must not be a protected party as defined in CPR 21.12(2)(d). Representatives will therefore 

need to assess again at this point if their client meets the criteria set out in CPR 21, if they haven’t 
already been identified as doing so, and which route to court proceedings is applicable in their case. 

11) Should there be any particular sanction(s) for a clear failure by another party to raise the issue? 

No. The court’s discretion to use general sanctions are sufficient, we would suggest. 

12) Do you have any examples of issues you have faced in practice when you have had to decide 

whether a client or another party was being ‘difficult’ or whether they might lack litigation capacity? 

If so, can you explain how these were dealt with. 

n/a 

13) Do you think any of the following should be involved in the investigation of an unrepresented 

party’s litigation capacity: 

a. The court? – Yes, the court should act in an inquisitorial capacity in such cases 

b. Other parties and/or their legal representatives? – Yes, but only to raise such issues with the court 

c. The Official Solicitor (Harbin v Masterman enquiry)? - 

d. Litigation friend (interim declaration of incapacity)? – No, only in that they may be able to assist 

the court with contact and the arrangements of assessments of the party. 
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e. Other (please specify)? – We would be open to suggestions on who might be involved in these 

proceedings, and how. 

14) Do you have any comments to make in relation to your answers to the previous question? 

No 

15) Should the civil courts have more clearly defined powers to order disclosure of relevant 

documents for the purpose of investigating litigation capacity? 

In personal injury cases, directions already provide for all medical records and the exchange of medical 

expert evidence. 

However, in cases outside of personal injury and where medical evidence is not ordinarily filed and 

served, it may be necessary for the court to require the filing of medical records and similar disclosure 

in order for any assessment on capacity to be carried out properly. However, this should not become 

routine and the records should be kept confidential where possible. Any ability for the opposing party 

to trigger a standard process whereby such evidence is filed and served may be at risk of abuse of 

process behaviours, increased litigation costs, a greater use of court time and a detrimental effect on 

all court users. 

16) If so, in what circumstances should such powers be exercised? 

As above. 

17) Should the civil courts have powers to call for reports, similar to those of the Court of Protection, 

for the purpose of investigating and determining issues of litigation capacity? 

In personal injury cases, this can be handled at the directions hearing, with specific directions added 

for relevant medical reports should the reports already served or directed to be served not sufficiently 

cover off mental capacity. 

It should be noted, though, that a represented party’s capacity will already have been considered by 
their representative when proceedings are issued in order to comply with CPR Part 21. 

In addition, unless a party objects to having a litigation friend, then as long as here are reasonable 

grounds to have a litigation friend then they are able to sign the Certificate of Suitability. Beyond this, 

it is not the concern of other parties. 

The cases which should be targeted are those where there is no Litigation Friend and the party is 

unrepresented, but there appears to be issues with capacity. 

In non-personal injury cases, having the power to call for such reports may be vital in allowing the 

courts to assess properly a party’s mental capacity for litigation, though clear guidelines should be set 

on when this would be appropriate, and on what basis and to ensure the process is not undertaken 

for. 

18) Should there be a rule or presumption that other parties to the proceedings (and/or non-parties) 

cannot attend a hearing to determine a party’s litigation capacity? 

Yes. 
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19) Should the party be granted anonymity and/or should reporting restrictions be imposed in 

relation to the hearing? 

Yes, where there is an identified and obvious risk to the consumer. 

20) What form should a party’s right to challenge a determination that they lack capacity take, to 
ensure they are able to exercise that right effectively? 

A right to challenge such a determination has to be provided. However, there need to be clear grounds 

on which a determination can be challenged, and possibly a triaging process whereby the courts can 

consider a challenge and choose to approve or decline to take it further with reasons given. Routine 

challenges without sufficient justification need to be prevented. 

21) Should a party’s legal representatives be able to refer for review a determination on capacity 
which they consider to be obviously and seriously flawed? 

Yes, in the event a new process is established. As things stand, if a party’s legal representative has 
obtained evidence to suggest their client lacked capacity then there are avenues of testing that 

evidence, such as by getting a second opinion or asking further questions of an expert via the 

mechanisms already provided for in the CPR. 

22) Do you agree that pending a hearing to determine a party’s litigation capacity, the starting point 

should be that no steps may be taken in the proceedings without the permission of the court? 

While ACSO generally understands why this suggestion has been made, we are concerned, particularly 

as a result of the significant delays being experienced by court users across the board, that effectively 

placing progress of the matter on hold until capacity has been determined would result in significantly 

slowed justice. 

Where a new process is established, the court should instead consider the use of a litigation friend in 

the intervening period, as is provided for in the current rules, such that progress is not stalled 

unnecessarily and avoiding increased costs and delayed justice. 

23) Do you agree that pending a hearing to determine a party’s litigation capacity, the starting point 

should be that any existing orders in the proceedings should be stayed? 

Not applicable, please see our answer to question 22. 

24) If so, do you think those starting points should be subject to a ‘balance of harm’ test? 

Not applicable, please see our answer to question 22. 

25) What factors should be included in such a test? 

Not applicable, please see our answer to question 22. 

26) Have you experienced problems securing legal aid for clients who appear to lack litigation 

capacity? If so, please summarise the nature of the problem. 

Legal Aid is not presently available in personal injury cases. For non-personal injury civil justice cases, 

our members advise they do not encounter any additional difficulties. 
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27) Should legal aid regulations be amended to enable a solicitor who has reasonable grounds to 

believe a client to be financially eligible to sign legal aid application forms and obtain a legal aid 

certificate, limited to obtaining an expert report? 

Yes, in circumstances where delay may prejudice the client’s position. 

28) Should non-means tested legal aid be available for the limited purpose of investigating and 

determining the litigation capacity of a party to civil proceedings? 

ACSO’s members who handle clinical negligence cases have advised they do not believe non-means 

tested legal aid is needed to be made available for determining capacity. This is because in both 

Conditional Fee Agreement (CFA) claims and Legal Aid Agency (LAA)-funded cases, a capacity 

determination should fall within the scope of the proceedings and be covered by the usual rules on 

costs. 

b. In cases within the scope of civil legal aid, as set out in the Legal Aid Sentencing and Punishment 

of Offenders Act 2012?- 

See above. 

29) Do you have any experience of issues arising in relation to payment of costs of investigating and 

determining litigation capacity by the party’s insurers or other third-party funding? 

It is our view that these are often an area of contention for the paying party. If the rules could be more 

robustly set out around the recoverability of such costs as a necessary expense, it would be welcomed 

by ACSO’s members. 

30) Where it is necessary to investigate and determine a party’s litigation capacity and the party 
does not have the benefit of legal aid (or other funding) to pay these costs, should the court have 

the power to require another party to the proceedings with sufficient resources to pay these costs 

upfront: 

a) In all cases; - Yes – but we comment as follows: in personal injury cases, the Defendant should pay 

the costs of determining the Claimant’s capacity, including additionally of any assessment needed of 
the Defendant’s capacity. In matters not subject to Qualified One-Way Costs Shifting, the costs for the 

determination should follow the ordinary flow of costs for that type of case (i.e. ‘costs in the case’). 

We consider it particularly unlikely that a determination will be requested by the representative of a 

party where it is largely unnecessary, which will only work to slow proceedings and increase costs 

unnecessarily. If a determination is made that the party does have capacity, this does not mean 

requesting the determination was unjustified or the determination has not benefited the parties. We 

believe costs should still flow in the same direction as an ordinary determination for that case of ‘costs 
in the case’ and there should be a presumption that such costs have been reasonably incurred unless 
demonstrated otherwise. 

b) When the other party is the Claimant; - As above 

c) When the other party is a public authority; - As above 

d) When the other party has a source of third-party funding; - As above 

Or, 
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e) Should the rules remain as they are (with the court able to order/invite such an undertaking in 

appropriate cases). Please see the above suggestions which would require rule changes. 

31) Should a central fund of last resort be created, to fund the investigation and determination of 

litigation capacity issues where there is no other feasible source of funding? 

Yes, there needs to be a safeguard to ensure those without financial means to fund a determination 

themselves have this paid for by a funder of last resort. 

32) On what principles should the costs of a determination be decided? 

Not applicable, please see our answer to question 30e. 

33) Do you have experience of issues relating to the procedure for determination of litigation 

capacity in the civil courts not referred to above? 

n/a 

34) Do you have any other suggestions for changes that would improve the way the civil courts deal 

with parties who lack capacity? 

The issue of who acts as a litigation friend should also be considered by the Civil Justice Council. A 

great deal of the need for the above is negated in practice by a sensible litigation friend acting on 

behalf of the consumer. Where there is no obvious and willing family member or friend then it is our 

understanding that there can be great difficulty, especially where a party may not agree they lack 

capacity, to identify who will be a litigation friend. In some cases a professional litigation friend will be 

required (usually where liability is not an issue and there are the available funds to do so, as they often 

require payment). 

In liability disputed cases, sometimes the Official Solicitor can be persuaded to act but not always, and 

when they do agree to act response times and availability can be limited. Further exploratory work on 

how the system of litigation friends can be improved would be welcomed. 

We hope this submission assists you to finalise the proposals, but if you require any further detail on 

any of the points raised above, or require any further information, please do not hesitate to get in 

touch. 

Yours faithfully, 
 

 

Matthew J Maxwell Scott 

Executive Director 

The Association of Consumer Support Organisations  
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Civil Justice Council 

 
Procedure for Determining Mental Capacity in Civil Proceedings Consultation Paper 
 
Response of the Association of His Majesty’s District Judges 
(“ADJ”) 
 
Nature of the Issue and the Role of the Court 

1. In general, yes, for the reasons identified by the Court of Appeal in Folks v Faizey [2006] EWCA Civ 381.   2. The determination of capacity is clearly not suited to the adversarial process. The ADJ would wish to stress the difficulties involved in investigating and determining the vital issue of capacity to conduct litigation in the current situation in the courts. The ADJ endorses the concerns expressed at paragraphs 14 to 16 of the consultation document, in particular the impact of the increase in litigants in person and the reduction of administrative and judicial resources.    
Identification of the Issue  

3. No. The ADJ considers that, while practical problems may certainly arise, the current guidance in decided cases and professional codes is sufficiently clear, and that legal representatives are generally sufficiently aware of their professional obligations to raise issues as to litigation capacity of their own client.   4. See 3.  5. Yes. The ADJ agrees with the statement at paragraph 34 of the consultation document.   6. While the circumstances will of course be different, there is no reason to distinguish between the level of belief or evidence required to raise an issue as to litigation capacity of a legal representative’s own client, and another unrepresented party.   7. to 12. 
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 The ADJ agrees that a duty imposed on other parties in certain proceedings, for example where that party is a public body, would assist the court to identify an issue as to litigation capacity at an early stage. This could be best achieved through amendment of the Pre-Action Protocols and key court forms, as in the case of vulnerability.   
Investigation of the Issue 

13.  a. While it is of course the role of the court to determine litigation capacity, and this requires decisions to be made as to the nature and extent of the evidence required to do so, for both legal and resource reasons the civil court process is presently wholly unsuited to carry out the investigation exercise envisaged by the Equal Treatment Bench Book, as recognised at paragraph 44 of the consultation document.     
  

b. The ADJ agrees that it may be appropriate for other parties to the litigation (particularly if public bodies) to disclose information from their own records, and/or to provide limited administrative support to the court in seeking documents from third parties. It is not, however, appropriate for other parties or their legal representatives to take a more substantive role. 
 
c. In the experience of the ADJ, the involvement of the Official Solicitor in civil litigation is very limited indeed, no doubt for the resource reasons identified at paragraph 50 of the consultation document. While the ADJ would welcome a greater role for the Official Solicitor in the investigation of capacity, this is likely to require additional resources. 
 
d. An express power to make an interim declaration of lack of capacity, as exists in the Court of Protection, would be a useful mechanism, with appropriate safeguards, to facilitate a more effective procedure for the investigation of the issue.  
 
e. As has been shown by the Qualified Legal Representatives (“QLR”) scheme under the Domestic Abuse Act 2021, third-party assistance requires adequate funding to be effective.  

 
14 to 17. 
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Proper funding is essential to any proposed changes, particularly those which place additional judicial or administrative responsibilities on the civil court 
system. While the ADJ understands the CJC’s concerns about the pressures on the public bodes identified, and the limited funding available to them, at present the consequences are that the civil courts are required to investigate and determine issues of capacity on an ad hoc basis with inadequate processes and evidence. The ADJ would welcome introduction in the civil courts of the power to call for reports, similar to those of the Court of Protection, provided adequate resources were made available to obtain such reports.  

 
Determination of the Issue 

18. No. Such a rule (or presumption) would offend against the principles of open justice and transparency. There is an important distinction between a party having no legitimate interest in an assessment of current litigation capacity, and being excluded, as a matter of course, from any hearing at which the issue is determined.   19. Not as a matter of course (see the previous answer). Anonymity and/or reporting restrictions should be considered on a case-by-case basis.   20. The ADJ does not consider that there is a need for an additional or simplified process to enable a party who has been found to lack capacity to challenge that determination.   21. Similarly, the ADJ does not consider that there is a need for an additional 
“review” process as suggested in paragraph 65 of the consultation paper.    

Substantive Proceedings Pending Determination      
22. Yes. This is the approach generally taken in civil proceedings where issues of litigation capacity are raised on grounds which appear to the court to be substantial.  23. To 25. Yes. The ADJ sees that there may be merit in a “balance of harm” test as proposed, although it may be difficult to apply where there are serious concerns about litigation capacity.   

 
Funding and Costs  
26 to 34 
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The ADJ does not wish to express a view on the issues raised in this section of the consultation paper.  
 
March 2024 
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The consultation closes on 17 March 2024 at 23:59. 

Consultees do not need to answer all questions if only some are of interest or relevance. 

Answers should be submitted by PDF or word document to 
CJCCapacityConsultation@judiciary.uk. If you have any questions about the consultation or 
submission process, please contact CJC@judiciary.uk.  

Please name your submission as follows: ‘name/organisation - CJC Capacity Consultation’ 

As part of the consultation process, there will be a seminar in early 2024. Please fill in the 
following form to register your interest: https://forms.office.com/e/QK04WXLwZG. 

You must fill in the following before submitting your response: 
Your response is 
(public/anonymous/confidential): 

 
Anonymous  

First name:  
Last name:  
Location:  

Role:  

Job title:  

Organisation:  

Are you responding on behalf of your 
organisation? 

 

Your email address:  
 
Information provided to the Civil Justice Council:  
We aim to be transparent and to explain the basis on which conclusions have been reached. We 
may publish or disclose information you provide in response to Civil Justice Council papers, 
including personal information. For example, we may publish an extract of your response in Civil 
Justice Council publications, or publish the response itself. Additionally, we may be required to 
disclose the information, such as in accordance with the Freedom of Information Act 2000. We 
will process your personal data in accordance with the General Data Protection Regulation. 

Consultation responses are most effective where we are able to report which consultees 
responded to us, and what they said. If you consider that it is necessary for all or some of the 
information that you provide to be treated as confidential and so neither published nor 
disclosed, please contact us before sending it. Please limit the confidential material to the 
minimum, clearly identify it and explain why you want it to be confidential. We cannot 
guarantee that confidentiality can be maintained in all circumstances and an automatic 
disclaimer generated by your IT system will not be regarded as binding on the Civil Justice 
Council. 

Alternatively, you may want your response to be anonymous. That means that we may refer to 
what you say in your response, but will not reveal that the information came from you. You 



 

 

might want your response to be anonymous because it contains sensitive information about you 
or your organisation, or because you are worried about other people knowing what you have 
said to us. 

We list who responded to our consultations in our reports. If you provide a confidential 
response your name will appear in that list. If your response is anonymous, we will not include 
your name in the list unless you have given us permission to do so. Please let us know if you 
wish your response to be anonymous or confidential. 

 

 

The full list of consultation questions is copied below for ease: 

NATURE OF THE ISSUE AND THE ROLE OF THE COURT 

1) Do you agree that other parties to the litigation do not generally have any legitimate 
interest in the outcome of the determination of a party’s current litigation capacity? 

Answer.  I disagree. Folks V Faizey is NOT authority for the position that other parties do not 
have a legitimate interest in the outcome of the determination. A separate issue arises before 
the determination procedure is begun, namely that other parties ought to be able to bring 
the issue that a party “ may be a protected party” to the Court’s attention and have legitimate 
interest, indeed Solicitors duty to the Courts trump their duty to their client and they MUST 
bring any issues to the Courts attention.   

2) Do you agree that the approach to the issue should be inquisitorial, with the court 

ultimately responsible for deciding what evidence it needs to determine the issue?  

Answer Yes. However, the Court should have guidance and not unfettered discretion.  
Judges Barristers and Solicitors would rarely have specialist understanding of the nuances of 

determining capacity in specific contexts and giving adequate instructions for appropriate 
assessments and subsequent reports.  Requests for reports can be tailored to specific outcomes 
which is contrary to an inquisitorial approach and in the interests of justice.  

The content of assessments/ reports themselves ought to be formalised covering specific 
questions pertinent to decision making and understanding needed to conduct litigation.  

 For example: 
 Guidance/questions about subject matter capacity and how that relates to capacity to 

litigate ought to be given.  
Sheffield CC v E and R [2004] EWHC 2808 (Fam): at [49]: 
 “Whilst it is not difficult to think of situations where someone has subject-matter capacity 

whilst lacking litigation capacity, and such cases may not be that rare, I suspect that cases where 
someone has litigation capacity whilst lacking subject-matter capacity are likely to be very much 
more infrequent, indeed pretty rare. Indeed, I would go so far as to say that only in unusual 
circumstances will it be possible to conclude that someone who lacks subject-matter capacity 
can nonetheless have litigation capacity." 

 
 



 

 

Similarly, guidance/questions about executive dysfunction and capacity to litigate. 
 In TB v KB and LH (Capacity to Conduct Proceedings) [2019] EWCOP 14, the court found that 

P was unable to conduct the proceedings because the deficits in his executive function meant 
that he was unable to retain information (as he had short-term memory issues) or to use and 
weigh the information as part of making the decision; the court also found that while there were 
some compensatory strategies that could be deployed to assist P, they could not compensate 
for the deficits in his executive functioning.   In TB & KH, the court had before it evidences of 
“glaringly obvious occasions when [P] has not been able to bring to mind information that it is 
important to know in the moment to make the relevant decision.” 

 
 
 Guidance should also cover how common conditions like dementia impacts how the mind 

retrieves and weighs different information.  A Local Authority in Yorkshire v SF [2020] EWCOP 15 
(Cobb J)   

 
 
 
 

IDENTIFICATION OF THE ISSUE 

3) Is clearer guidance needed as to the duty on legal representatives to raise with the court an 

issue as to the litigation capacity of their own client?  

Answer. Yes. A client may present as having capacity, however damage to executive 
functioning may not be evident.  

The NICE Guidance defines ‘executive dysfunction’: “The completion of tasks that involve 
several steps or decisions normally involves the operation of mental processes known as 
'executive functions'. If these executive functions do not develop normally, or are damaged by 
brain injury or illness, this can cause something called 'executive dysfunction'. This involves a 
range of difficulties in everyday planning and decision-making, which can be sometimes hard to 
detect using standard clinical tests and assessments”.    

Planning and decision making are clearly essential components to having capacity to litigate.  
 
What level of belief or evidence should trigger such a duty?    It should mirror the Equal 

Treatment Bench Book, “always investigate the question of capacity at any stage of the 
proceedings when there is any reason to suspect that it may be absent “.    

Reasons could be numerous including age and context. 
 
 A Solicitor may not have any prior knowledge of a client’s health or capacity, for example 

they may be unaware that a client has already been referred for a memory assessment as part 
of a formal diagnosis of dementia. Clients can present as having capacity and indeed resent any 
inquiry into this, however it is industry standard or a condition precedent in many situations to 
have a formal assessment and report before entering into various contracts, e.g. investments, if 
say a potential investor was of a certain age.    Questions exploring this could be included in 
standard exercise carried out for ID/money laundering purposes with an obligation on the 
Solicitor to record their findings.  



 

 

The “golden rule” of having an independent opinion when making a will seems to be 
adopted as one potential safeguard for ensuring validity. It ought to be commonplace in certain 
scenarios where age/mental deterioration or other potential issues of vulnerability/ 
safeguarding arise.  

Susceptibility to pressure from others would also be an example. These scenarios must be 
fairly commonplace in private client practices.  

In Masterman-Lister v Brutton & Co [4] Kennedy LJ said: 
"31 … in the context of litigation rules as to capacity are designed so that Plaintiffs and 

Defendants who would otherwise be at a disadvantage are properly protected, and in some 
cases that parties to litigation are not pestered by other parties who should be to some extent 
restrained …" (see also Chadwick LJ at [65]). 

 
Solicitors ought to be under a duty to investigate the issue correctly.  Solicitors are NOT 

equipped to make an assessments as to capacity in many cases.  The nature of the contract 
between a Solicitor and a client would mean that any retainer entered into could be voided if a 
client is found not to have capacity when they entered into the retainer. As such clear 
guidance/codes of conduct identified in steps would act as a protection to the legal 
representative. 

4) Is clearer guidance needed as to the duty on legal representatives to raise with the court an 

issue as to the litigation capacity of another party to the proceedings who is unrepresented?  

Answer YES and NOT simply to limited to cases where one party is unrepresented. A legal 
representative cannot alas rely on the infallibility or complete integrity of the other parties’ legal 
representatives. Areas such as Private Client are invariably conducted from a small pool of legal 
representatives where they may be reluctant to call out unethical behaviour.  My experience is 
that all legal representatives knew there was an issue about capacity and “tactics” and “ 
strategies” were employed and/or ignored, all of which seemed wholly unethical but perhaps 
commonplace in their adversarial lucrative practices.  

Their first duty is to the Court and this trumps their duty to their clients and indeed should 
trump politesse shown towards members of their own profession and assumptions that the 
other party’s representatives, would have got it right or are “straight”.  This duty should be set 
out in clear guidance/PD and perhaps in the White Book and footnotes used to explain any 
reference to parties who ought to be protected.  The family courts refer to parties that    “ may 
be “ protected. This should be replicated in the CPR. The duty would therefore be explicit in the 
CPR rules and run through the entire conduct of proceedings.  

5) What level of belief or evidence should trigger such a duty?  Mirror the Equal treatment 

Bench Book for Judges and the obligation must be to  

“Always investigate the question of capacity at any stage of the proceedings when there is 
any reason to suspect that it may be absent “ 

Their own client may have prior knowledge of the other party’s capacity, an affidavit along 
with usual statements of truth etc could be given and any available evidence could be attached, 
such as prior MRI tests, diagnosis of dementia etc showing that there is a reasonable belief that 
there may be issues around capacity to litigate.  



 

 

6) Should other parties to proceedings have a general duty to raise with the court an issue as 

to the litigation capacity of a party to the proceedings who is unrepresented: 

a. In all cases?     Yes, but not limited to where the other party is unrepresented. Alas 

the other party may not be competent or honest to follow guidelines and codes of 

conduct.  

b. In some cases (e.g. where the other party is a public body, insurer etc.)? 

7) If so, what level of belief or evidence should trigger such a duty?   Answer Mirror the Equal 

treatment Bench Book and the obligation must be to  

“Always investigate the question of capacity at any stage of the proceedings when there is 
any reason to suspect that it may be absent “ 

The other party’s legal representatives will rarely know or be able to see or converse with 
the opponent, dealing only with their legal representative and will rarely have access to existing 
medical evidence or be able to gather such evidence. They may be prompted about the situation 
by their own client who had a familial or close relationship or knowledge of the other party.  The 
adversarial nature of e.g. private client proceedings means that the opponents’ legal 
representatives will not necessarily cooperate to establish the facts around litigation capacity.  

8) Should the Pre-Action Protocols be amended to require parties to identify issues of 

potential lack of litigation capacity at the pre-action stage?    Answer Yes. However are these 

binding?  or there may not be a Protocol covering a particular area, they are not brought 

before the Court necessarily, or may only be disclosed when litigation has run for many 

months.  

9) Should key court forms (claim forms, acknowledgments of service and defence forms) be 

amended to include questions about whether another party may lack litigation capacity?    

Answer Yes  It should be phrased as “ may be a protected party”  to mirror the family Courts 

procedural rules. . There should then be a duty set out in CPR that this issue MUST be raised 

at any/all hearings to avoid scenario where a Master or Judge does not address the issue and 

appeal or set aside consequences ought to be clearly set out.  A corollary should be that there 

is a procedural requirement on Master/Judge to acknowledge whether there is an issue and 

steps taken to address it or not address it. The fact that this box may not be ticked correctly 

is not a reason not to include this. I imagine all steps taken act as safety sieves.  

 
 



 

 

10) Should there be any particular sanction(s) for a clear failure by another party to raise the 

issue?  Answer YES. Professional Conduct codes should emphasis it is a serious conduct issue. 

There ought to be costs sanctions and the legal representatives should be at risk of fees being 

unrecoverable or repayable including from their own client. The forms for Costs Assessments 

have a box which asks whether there is a capacity issue so presumably Costs Judges have been 

using this information to some end? Enquiries from costs judges may give some more 

information.  

11) Do you have any examples of issues you have faced in practice when you have had to decide 

whether a client or another party was being ‘difficult’ or whether they might lack litigation 

capacity? If so, can you explain how these were dealt with.  

 
Answer The Claimant/case was difficult by virtue of the claimant’s frailty and memory and 

getting instructions from him.   They maintained this did not raise any capacity to litigate 
issues. 

 
He was then 87 in a wheelchair, suffering from advanced apraxia as a result of brain 

damage, diagnosed as having significant cognitive impairment , dementia and delirium by an 
MRI scan in 2019, with macular degeneration resulting in inability to read and totally dependent 
upon others for care, locked down in isolation in Cumbria during Covid. He was prevailed upon 
to take out a litigation loan of £900 k at 24% interest having exhausted his liquid assets  to pay 
his legal fees. By the end of the trial his fees were  over £1.5 million despite being told 18 
months earlier that it would cost £200k.  

 
My constant refrain was that “it was like taking candy floss from a baby” and he did not 

have capacity to litigate. This was based on personal knowledge of his executive dysfunction 
having lived with him and acting as his Attorney for Health and Property and Financial Affairs.  

 
His lawyers admitted over a year before the trial that he understood very little for a short 

amount of time and would not be able to participate fully in a mediation and accepted he would 
not be able to give evidence at a trial. Despite this they maintained the charade until two days 
before trial they said he had taken a drastic turn for the worse and would not be able to give 
evidence. My solicitors knew this was a tactic.  

It is simply scandalous that this was allowed to happen without a proper investigation into 
his capacity to litigate. 

 Despite the clear history of cognitive impairment the party’s legal representatives 
maintained that there was no issue as to capacity and rebutted any questions as tactics or a “ 
phishing expedition”. The party lacked subject matter capacity as he could not remember any 
salient facts which formed the basis and context of the proceedings.  His witness statement 
stated that he could not remember the facts litigated. No capacity to litigate assessment was 
ever disclosed or presented to the Court and his Solicitor maintained that she was in a better 
position to determine capacity to give evidence than a suitable medical opinion. My own 
representatives said they could not question that position. The Party’s solicitors spoke of 



 

 

challenges of getting instructions and partial medical reports as to frailty and the effect of giving 
evidence were produced which gave details which should have raised a suspicion as to capacity, 
but  Justice Trower did not investigate the issues or facts. Ultimately the party did not appear as 
a witness and was not cross examined. Both sets of solicitors knew this was inevitable over a 
year before trial.  

Several witnesses, including an ex Court of Appeal Judge Sir Jeremy Sullivan raised the issue 
of the party’s capacity to litigate based on personal knowledge of the party, yet Justice Trower 
failed to investigate the potential lack of capacity despite an obligation upon the Court to do so 
and the Equal Treatment Bench Book’s  precept:               

 

“42. Courts should always investigate the question of capacity at any stage of the 
proceedings when there is any reason to suspect that it may be absent. This is 
important because, if lack of capacity is not recognised, any proceedings may be of no 
effect.” 
 

 
The Equal Treatment Bench Book continues:  
44. Solicitors acting for a party may have little experience of such matters and may 
make false assumptions of capacity on the basis of factors that do not relate to the 
individual's actual understanding. Even where the issue does not seem to be 
contentious, a judge who is responsible for case management may require the 
assistance of an expert’s report. 

  
INVESTIGATION OF THE ISSUE 

12) Do you think any of the following should be involved in the investigation of an 

unrepresented party’s litigation capacity: 

a. The court? 

b. Other parties and/or their legal representatives? 

c. The Official Solicitor (Harbin v Masterman enquiry)? 

d. Litigation friend (interim declaration of incapacity)? 

e. Other (please specify)? 

13) Do you have any comments to make in relation to your answers to the previous question? 

14) Should the civil courts have more clearly defined powers to order disclosure of relevant 

documents for the purpose of investigating litigation capacity? 



 

 

Answer YES   

15) If so, in what circumstances should such powers be exercised?  Where a party is wilfully 

resisting existence and /or disclosure of relevant documents.  

If a party does not appear in Court, the reasons should be investigated which may disclose a 
capacity to litigate issue. For example, non appearance due to e.g. frailty or inability to 
remember.  In criminal proceedings   this could impact on their ability to plead and being “unfit 
to plead” with procedural consequences. In Civil cases it may be necessary to have an exit route 
whereby the case is dismissed/withdrawn if there are found to be capacity issues and no willing 
suitable litigation friend, or the Official Solicitor cannot act rather than having a case stayed with 
no means of dismissing it or resurrecting it.  

16) Should the civil courts have powers to call for reports, similar to those of the Court of 

Protection, for purpose of investigating and determining issues of litigation capacity? 

Answer Yes Where the ambit or content of a report cannot be agreed between the parties 
within specified timescales. Note that a report is separate from an assessment. There may need 
to be guidance as to what correct assessments should cover. 

DETERMINATION OF THE ISSUE 

17) Should there be a rule or presumption that other parties to the proceedings (and/or non-

parties) cannot attend a hearing to determine a party’s litigation capacity? 

Answer No  

18) Should the party be granted anonymity and/or should reporting restrictions be imposed in 

relation to the hearing? 

Answer No  

19) What form should a party’s right to challenge a determination that they lack capacity take, 

to ensure they are able to exercise that right effectively? 

20) Should a party’s legal representatives be able to refer for review a determination on 

capacity which they consider to be obviously and seriously flawed? 

Answer Yes.  

SUBSTANTIVE PROCEEDINGS PENDING DETERMINATION 

21) Do you agree that pending a hearing to determine a party’s litigation capacity, the 

starting point should be that no steps may be taken in the proceedings without the 

permission of the court? 

Answer YES  



 

 

22) Do you agree that pending a hearing to determine a party’s litigation capacity, the 

starting point should be that any existing orders in the proceedings should be 

stayed? 

Answer Yes  

23) If so, do you think those starting points should be subject to a ‘balance of harm’ 

test?  

Answer No. It would be a waste of court time money fees etc if a party is found to 
lack capacity and all steps would have to be reversed.  

24) What factors should be included in such a test? 

 

OTHER QUESTIONS 

32) Do you have experience of issues relating to the procedure for determination of 
litigation capacity in the civil courts not referred to above? 

 
What happens if a Judge simply ignores the imperative to investigate if there is any reason 

to suspect capacity issues?  

25) Do you have any other suggestions for changes that would improve the way the civil courts 

deal with parties who lack capacity? 

There should be some mechanism whereby cases can be withdrawn/dismissed not simply 
Stayed if a person lacks capacity and there is no litigation friend/the Official Solicitor cannot 
act.  
 

 



   

   
Bar Council response to the Civil Justice Council (CJC) Consultation on Procedure 

for Determining Mental Capacity in Civil Proceedings 

 
1. This is the response of the General Council of the Bar of England and Wales 

(the Bar Council) to the CJC Consultation on Procedure for Determining Mental 

Capacity in Civil Proceedings.1 

 
2. The Bar Council represents approximately 18,000 barristers in England and 

Wales. It promotes the Bar’s high-quality specialist advocacy and advisory services; 

fair access to justice for all; the highest standards of ethics, equality and diversity 

across the profession; and the development of business opportunities for barristers at 

home and abroad. 

 
3. A strong and independent Bar exists to serve the public and is crucial to the 

administration of justice. As specialist, independent advocates, barristers enable 

people to uphold their legal rights and duties, often acting on behalf of the most 

vulnerable members of society. The Bar makes a vital contribution to the efficient 

operation of criminal and civil courts. It provides a pool of talented men and women 

from increasingly diverse backgrounds from which a significant proportion of the 

judiciary is drawn, on whose independence the Rule of Law and our democratic way 

of life depend. The Bar Council is the Approved Regulator for the Bar of England and 

Wales. It discharges its regulatory functions through the independent Bar Standards 

Board (BSB). 

 

4. The Bar Council notes that this consultation focuses on civil proceedings 

governed by the Civil Procedure Rules, but there are other jurisdictions in which the 
 

 

1 https://www.judiciary.uk/wp-content/uploads/2023/12/CJC-Capacity- 

Consultation.pdf 





a litigant meets the test of incapacity set out in ss.2 and 3 Mental Capacity Act 2005 

(MCA 2005). 

 
 Question 2 

 

 Do you agree that the approach to the issue should be inquisitorial, with the court 

 ultimately responsible for deciding what evidence it needs to determine the issue. 

 
7. The Bar Council strongly agrees that the approach to be taken in determining 

capacity should be an inquisitorial one and not an adversarial one. Related 

applications may be adversarial in nature, for example as to whether to adjourn a 

hearing and there is no basis for applying an inquisitorial approach to anything other 

than the determination of capacity in this context. The parties and their legal 

representatives should all, to the extent that they can, assist the court in furthering the 

overriding objective whether the proceedings are in an inquisitorial or adversarial 

phase. 

 
 Question 3 

 

 Is clearer guidance needed as to the duty on legal representatives to raise with the 

 court an issue as to the litigation capacity of their own client? 
 

8. Yes. Legal representatives would be assisted by having a single formulation of 

the precise threshold for raising an issue as to the litigation capacity of their own client. 

The current situation, where there are different descriptions of the threshold, is apt to 

lead to confusion and uncertainty about whether a legal representative is under a duty 

to raise such an issue. 

 

Question 4 
 

What level of belief or evidence should trigger such a duty? 
 

9. The Bar Council is of the view that the duty should be triggered when the 

representative has a reasonable belief that their client may lack capacity. This would 

give clear guidance in ordinary language which is familiar to civil practitioners. It is 

also an appropriate threshold at which the court should be made aware of a potential 

issue of capacity. Referring to ‘risks’, ‘doubt’, ‘reasonable doubt’ is unnecessary and 
potentially confusing, for example ‘reasonable doubt’ evokes the wording of the 
criminal standard of proof. Legal representatives would also benefit more generally 



from guidance as to what factors to consider when deciding whether the threshold for 

triggering the duty is met. 

 

Question 5 
 

Is clearer guidance needed as to the duty on legal representatives to raise with the 

court an issue as to the litigation capacity of another party to the proceedings who 

is unrepresented? 
 

10. Yes. As set out above in the answer to Question 1, the other parties to the 

litigation have a general interest in how the proceedings are conducted and a 

particular interest in the correct outcome being reached in respect of issue about a 

litigant’s current litigation capacity. This may have an impact on case management 
and potentially costs, if a party without capacity continues to conduct the litigation 

without a litigation friend. Although legal representatives have a paramount duty to 

the court, this may conflict with their own client’s interests when considering issues 
of capacity. It is therefore at least as important for legal representatives to know when 

they should raise an issue as to the litigation capacity of another party as it is for them 

to know when to raise an issue about the capacity of their own client. 

 

Question 6 
 

What level of belief or evidence should trigger such a duty? 
 

11. The Bar Council is of the view that the duty should be triggered when the 

representative has a reasonable belief that another party may lack capacity. This is 

similar wording to the Bar Council’s proposed threshold for a legal representative to 
raise an issue of capacity about their own client (see Question 4 above) and it therefore 

has the benefits of clarity and consistency. Although the legal representative will not 

have the same level of information about the party in question as they would about 

their own client on which they might form a ‘reasonable belief’, it is an appropriate 
threshold for the court to be made aware of a potential issue of capacity by a legal 

representative about another party. 

 

Question 7 
 

Should other parties to proceedings have a general duty to raise with the court an 

issue as to the litigation capacity of a party to the proceedings who is unrepresented: 

a. In all cases? b. In some cases (e.g. where the other party is a public body, insurer 

etc.)? 



12. Yes, in all cases. As set out above in the answers to Questions 1 and 5 above, the 

other parties to the litigation have a general interest in how the proceedings are 

conducted and a particular interest in the correct outcome being reached in respect of 

any issue about a litigant’s current litigation capacity. A general duty on parties to 
raise with the court an issue of capacity about another party with assist in the 

administration of justice, promoting efficient case management and reducing the risk 

of a party lacking capacity continuing to litigate without a litigation friend. 

 
 Question 8 

 

If so, what level of belief or evidence should trigger such a duty? 
 

13. The Bar Council is of the view that the duty should be triggered when the party 

has a reasonable belief that another party may lack capacity. This is an appropriate 

threshold for the court to be made aware of an issue of capacity by a party, just as by 

a legal representative. Applying the same threshold for parties and legal 

representatives (see answers to Questions 4 and 6 above) provides certainty and 

consistency. 

 

Question 9 
 

Should the Pre-Action Protocols be amended to require parties to identify issues of 

potential lack of litigation capacity at the pre-action stage?  
 

14. The Bar Council considers that the overriding objective would be better met by 

issues around capacity of a party to litigate being raised at the earliest opportunity 

and as soon as they are identified. This is in line with Kennedy LJ's suggestion in 

Masterman-Lister. Amending Pre-Action Protocols to include consideration of a party 

or parties’ capacity to litigate would enable the court to case manage these issues from 

the start and would afford greater protection to a party lacking litigation capacity. The 

Bar Council also considers that this change in approach would provide some 

protection to other parties who may undertake steps in the proceedings which are 

later deemed to have no effect as these could be avoided or held off. 

 

Question 10 
 

Should key court forms (claim forms, acknowledgments of service and defence 

forms) be amended to include questions about whether another party may lack 

litigation capacity? 





Do you have any comments to make in relation to your answers to the previous 

question? 

 
17. As stated in answer to question 2 above, the Bar Council agrees that the 

approach to be taken in determining capacity should be inquisitorial. The 

consequence of this position is that Court must be involved in the investigation of an 

unrepresented party’s litigation capacity. 

 
18. However, the Bar Council accepts the CJC’s proposition that to expect a judge 
to conduct an investigation is unrealistic. Not only do judges and court staff not have 

the time or resources, but because civil justice in this Country is adversarial to expect 

the judiciary to undertake an independent inquisitorial investigation would require 

them to undertake activities alien to their role as arbiter in adversarial proceedings. 

 
19. As such whilst the Court would in all probability need to initiate the 

investigation of an unrepresented party the investigation ought to be conducted by a 

third party. As to who that third party should be the Bar Council considers it 

unrealistic to have other parties to the litigation undertake any substantive role in the 

investigation of an unrepresented party’s litigation capacity because of the obvious 
potential conflict of interest. There may be greater scope for professional 

representative of other parties to undertake the investigation, by, for example, 

commissioning a medical report, as whilst the conflict of interest would remain the 

solicitor or other professional representative would be an officer of the court, and 

bound by a code of conduct which ought to blunt the conflict of interest. Such a 

solution is, however, in the view of the Bar Council suboptimal as a potential conflict 

of interest would remain, and funding would, or may be, problematic and there 

appears no compelling reason for requiring another party to fund the investigation. 

However, if problems of funding could be overcome this may provide the simplest 

method of the Court obtaining a report into an unrepresented party’s litigation 
capacity. 

 
20. In the Bar Council’s view, the better (but not necessarily as pragmatic) option 
is for the OS (whether by a Harbin v Masterman enquiry or on the interim declaration 

of incapacity) to undertake the investigation. This appears to be exactly the type of 

situation the OS ought to be able to step in though funding and resource issues cannot 

be ignored. 



21. The real issue, in the Bar Council’s view is ensuring sufficient funding to pay 
for an investigation, which is often likely to mean a medical report. 

  Question 15 

 

 Should the civil courts have more clearly defined powers to order disclosure of 

 relevant documents for the purpose of investigating litigation capacity? 

 

 Question 16 

 

 If so, in what circumstances should such powers be exercised?  

 
22. In the Bar Council’s view, it would be sensible to set out clearly defined, and 
restricted, powers for disclosure of relevant documents (likely to be restricted to 

medical and care records) to the Court and those appointed by the Court to undertake 

the investigation into the unrepresented party’s litigation capacity. This will 
inevitably involve an invasion of the unrepresented party’s privacy but is inevitable if 

an investigation is to occur as to litigation capacity. 

 
23. The Bar Council consider that power to order disclosure should be based upon 

the Court a) having reason to question a party’s litigation capacity b) that party being 

unrepresented and c) the identification by the Court of a suitable individual (e.g. the 

OS) undertaking the investigation. 

  Question 17 

 

 Should the civil courts have powers to call for reports, similar to those of the Court 

 of Protection, for purpose of investigating and determining issues of litigation 

 capacity?  

 
24. Yes. This is the inevitable conclusion if one accepted the proposition, as the Bar 

Council does, that the Court ought to initiate an investigation into an unrepresented 

party’s litigation capacity. 

 
 Question 22 
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representatives can act and gather the relevant information in relation to capacity, 

without having to wait for other individuals/organisations to become involved. If it was 

to be means tested, then the amount of time to gather evidence, and then to gather the 

income for practitioners, may be excessive and hamper access to justice. 

Yours Sincerely, 

Simon Garrod 

Director of Policy & Public Affairs 
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About Us 
FOCIS members act for seriously injured claimants with complex personal injury and clinical 
negligence claims, including group actions. Some of our members also act as Deputies 
principally for those who lack capacity to manage their own finances and affairs. The 
objectives of FOCIS are to:- 

1. Promote high standards of representation of claimant personal injury and medical 
negligence clients, 

2. Share knowledge and information among members of the Forum, 
3. Further better understanding in the wider community of issues which arise for those 

who suffer serious injury, 
4. Use members' expertise to promote improvements to the legal process and to inform 

debate, 
5. Develop fellowship among members. 

See further www.focis.org.uk. 
Membership of FOCIS is intended to be at the most senior level of the profession, currently 
standing at 24 members. The only formal requirement for membership of FOCIS is that 
members should have achieved a pre-eminence in their personal injury field. Eight of the past 
presidents of APIL are members or Emeritus members of FOCIS. Firms represented by 
FOCIS members include: 
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pursuant to CPR 46.14 should be revised to make it more efficient for both the parties 
and the court.  We would welcome engagement with the CJC and/or CPRC on how such 
process improvements could be achieved.  
 
 

 































































 a) In all cases;   b) When the other party is the Claimant;   c) When the other party is a public authority;    d) When the other party has a source of third-party funding;    e) Should the rules remain as they are (with the court able to order/invite such an undertaking in appropriate cases).   Unsure.   31) Should a central fund of last resort be created, to fund the investigation and determination of litigation capacity issues where there is no other feasible source of funding?   Yes  32) On what principles should the costs of a determination be decided?  That the subject fo the determination should not be burdened unduly.   Other questions  33) Do you have experience of issues relating to the procedure for determination of litigation capacity in the civil courts not referred to above?   No   34) Do you have any other suggestions for changes that would improve the way the civil courts deal with parties who lack capacity?  An overriding suggestion would be that the civil courts generally have some access to the expertise and procedures available in the CoP so that whole new specialisms and procedures do not need to developed.  HLPA strongly feels that a properly resourced local county court system is essential for effective access to justice for those parties where capacity is in issue. 
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Identification of the issue 

3. Is clearer guidance needed as to the duty on legal representatives to raise with the court an issue as to the 

litigation capacity of their own client? 

Yes, clearer guidance is needed regarding the duty of legal representatives to raise issues regarding the 

litigation capacity of their clients with the court. Clear guidelines would enhance consistency in addressing 

capacity concerns across legal practices. This clarity is crucial in ensuring that legal representatives can 

navigate and fulfil their responsibilities effectively, ultimately contributing to a fair and well-informed 

resolution of civil proceedings involving mental capacity issues. 

4. What level of belief or evidence should trigger such a duty? 

We consider this question better answered by claimant representatives who experience this issue most 

regularly. 

5. Is clearer guidance needed as to the duty on legal representatives to raise with the court an issue as to the 

litigation capacity of another party to the proceedings who is unrepresented? 

We do not consider there to be a duty on a party to bring capacity issues before the court relating to any other 

party, outside of their own client. A legal representative may have limited to no direct contact with an 

unrepresented party. In limited circumstances there may be obvious concerns about the litigation capacity of 

an unrepresented party, and in these circumstances a party already has the ability to raise these concerns with 

the court. 

6. What level of belief or evidence should trigger such a duty? 

As above, we do not consider there to be a duty on a party to raise litigation capacity issues of another party. 

7. Should other parties to proceedings have a general duty to raise with the court an issue as to the litigation 

capacity of a party to the proceedings who is unrepresented: 

7.1 In all cases? 

7.2 In some cases (e.g. where the other party is a public body, insurer etc.)? 

We have no specific feedback on this question. 

8. If so, what level of belief or evidence should trigger such a duty? 

We have no specific feedback on this question. 

9. Should the Pre-Action Protocols be amended to require parties to identify issues of potential lack of 

litigation capacity at the pre-action stage? 

Yes, it would be advisable to amend the Pre-Action Protocols to mandate parties to identify potential issues of 

lack of litigation capacity at the pre-action stage. This proactive measure aligns with the goal of early and 

efficient case management. Identifying capacity issues early on allows for timely assessment and resolution, 

reducing delays and uncertainties in the legal process. Such an amendment would contribute to a smoother 

and more informed progression of civil proceedings, promoting fairness and transparency while addressing 

mental capacity concerns at the outset. 
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undertakings in appropriate cases, ensuring a nuanced approach to addressing the financial aspects of 

determining litigation capacity. 

31. Should a central fund of last resort be created, to fund the investigation and determination of litigation 

capacity issues where there is no other feasible source of funding? 

We have no specific feedback on this question. 
 

 
32. On what principles should the costs of a determination be decided? 

We have no specific feedback on this question. 
 

 
Other questions 

33. Do you have experience of issues relating to the procedure for determination of litigation capacity in the 

civil courts not referred to above? 

We have experiences of instances where proceedings are initiated, a litigation friend is either in place from the 

start, limiting the defendant's actions, or an application is made during proceedings to appoint one. In the 

latter case, the defendant may present their medical evidence, but only if proceedings have advanced to that 

stage. For example, if the claim progresses to a trial on a preliminary issue on liability, the claimant might seek 

to appoint a litigation friend shortly before trial based on medical evidence, potentially classifying them as a 

vulnerable witness. In such a scenario, the defendant's options include risking the trial date, obtaining their 

evidence and arguing the point, or proceeding to trial at a potential disadvantage due to limited cross- 

examination options for the claimant as a vulnerable witness. 

Addressing these issues could be considered in the pre-action protocol for personal injury claims, requiring 

parties to raise potential litigation capacity concerns before initiating proceedings. This might involve issuing 

Part 8 proceedings to determine litigation capacity before Part 7 proceedings, allowing early objections and 

involving the court in a quasi-inquisitorial process for obtaining necessary expert evidence and resolving the 

matter. 

34. Do you have any other suggestions for changes that would improve the way the civil courts deal with parties 

who lack capacity? 

It is clear that the consultation paper is looking specifically at the issue of litigation capacity. In our practice 

area the issue of both financial and welfare capacity are also areas that require consideration of reform. From 

Keoghs perspective as a mostly Defendant personal injury practice, they have no locus in the Court of 

Protection. However, the costs of the Court of Protection and any measures put in place following their 

involvement, for example a Deputy for the Claimant, will be included as a head of loss in the civil claim and 

Keoghs insurer clients will be asked to pay that head of loss. Keoghs would therefore welcome reform of the 

CPR to update the guidelines for dealing with capacity in the civil claim arena. Proper guidance would ensure 

that Claimant practitioners are dealing with the issue consistently and that Keoghs and other Defendant 

practitioners can have more oversight and involvement in the procedure and provide input to assist the Court 

with their decision. 
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Or, e) Should the rules remain as they are (with the court able to order/invite such an undertaking in appropriate cases).  We consider that the rules should remain more or less as they are, and that it is not appropriate for the court to have power to require another party to pay the cost of a capacity assessment. But the other party will be aware that they may be unable to make any progress in the case if they do not accept such costs. It would be open to the court to invite another party to give an undertaking to this effect. 
Of course, the nature of the case, such as a small claims/consumer dispute, may mean that it is not proportionate to seek an expert report, and the court may be requested to make its own determination of capacity on the basis of the evidence available to it. It is notable that in relation to the forthcoming integrated mediation procedure in the small claims track, the question of capacity does not appear to have been considered.  
31) Should a central fund of last resort be created, to fund the investigation and determination of litigation capacity issues where there is no other feasible source of funding? 
We agree that a central fund of last resort should be created, to fund capacity assessments in appropriate cases. 

 32) On what principles should the costs of a determination be decided?   OTHER QUESTIONS  33) Do you have experience of issues relating to the procedure for determination of litigation capacity in the civil courts not referred to above?  34) Do you have any other suggestions for changes that would improve the way the civil courts deal with parties who lack capacity? 



We would simply reiterate the need for better training and better guidance on the process for determining mental capacity or the lack of it, for the benefit of judges, legal representatives, public bodies and individual litigants such as private landlords.   For further information, please contact: 
John Gallagher, Principal Solicitor, Shelter (johng@shelter.org.uk) 





hearing. It was fortunate that we were able to engage with client's mother at the very beginning - she needed guidance and reassurance and the knowledge that someone was supporting her through the process. 
It was a real concern that the Claimant in this matter knew that the Defendant lacked capacity before making their application, yet they did not apply to have the case stayed until such time as a LF could be appointed and their representative at the first hearing (solicitor agent) had not been informed that the defendant had no capacity   Case 3 
Client had learning difficulties and could not read or write 
GP failed to respond to any correspondence so had to get second hearing adjourned to instruct psychiatrist to prepare certificate of capacity. Legal aid agency paid. GP refused to complete it. 
If passported, fewer issues in obtaining legal aid. 
In another case, my client lacked capacity to manage finances and to conduct litigation. He redacted all bank statements which were not accepted by the LAA as a result. This went on for about 6 months before LAA finally agreed to accept redacted bank statements.   Case 4 
Client would have been evicted if we had not taken emergency action . The warrant was due to be executed 2 days after the support worker instructed me. Without funding, and without being on the record, I made the application to suspend, and put the support worker in front of the judge to explain why there were concerns about capacity. The warrant was suspended and the case adjourned to do the capacity report. 
Support worker said she didn't have it. I couldn't get the client to talk to me or answer the phone to me. 
The psychiatrist was willing to do it - the difficulty was finding the client, who didn't understand that she needed to do it. the client was roaming the streets at the time. the psychiatrist went out with the support worker and they sat in a cafe known to be frequented by the street homeless and waited hours for her to turn up. Thankfully she did. 
Once the case started, Covid intervened, and then I tried to get fresh instructions once it was apparent that the case wasn't being restored by the C. The O/S didn't reply to me for over 4 months, by which point I'd discharged the cert. It took 3m to get the cert reinstated once the O/S did reply.   Case 5 
Introductory tenancy - without representation client would have been evicted. 
Assisted twice as court duty and client by then had been detained under S3 MHA and brought to court. Long standing mental health issues - schizophrenia and substance misuse. 







that she considered that client lacked capacity for general decisions. We then had to pay for another letter, but psychiatrist wouldn't specifically say client lacked litigation capacity as she hadn't been able to assess. It took a lot of time to persuade the O/S that there was no other evidence and the court had already made a finding and in the circumstances, she lacked litigation capacity. O/S would not accept the assessment by experienced social worker. 
There were delays in the court process, but they were beneficial to client. The LAA insisted on a means review part way through which was very difficult to do and I could not get any additional information as client lacked capacity as to her obligation. There was a period with no funding as a result. 
Once we were involved and the O/S accepted the invitation to act, it was more straightforward, as the other side instructed solicitors and there was a much more joined up approach that included social services in achieving a successful outcome. 
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32) On what principles should the costs of a determination be decided? Means of the vulnerable 

party 

OTHER QUESTIONS 

33) Do you have experience of issues relating to the procedure for determination of litigation 

capacity in the civil courts not referred to above? Yes, in relation to the suitability of an 

appointed litigation friend 

34) Do you have any other suggestions for changes that would improve the way the civil courts deal 

with parties who lack capacity? Regular training for the judiciary on the nuances of capacity, 

and the practicalities of assessing capacity, training on clinical expertise required, and balancing 

the respective views of the person concerned, and their families, and legal representatives in the 

process.  I would also recommend compulsory training for solicitor advocates and the bar with 

continued professional training.  

 



















Wiltshire Law Centre 

8 
 

useful and recommended as required viewing for practitioners and the judiciary. Most judges only 

are able to cite that there is a presumption of capacity and frankly are uncomfortable with dealing 

with litigants who may lack capacity, so adjourn matters into the future for colleagues later to deal 

with (or not). There is no clear path for judges or the parties to investigate or determine capacity, 

so the underlying legal matter is kicked into the long grass, which does not benefit anyone. 

34) Do you have any other suggestions for changes that would improve the way the civil courts deal 

with parties who lack capacity? There should be a hotline for parties or the Court to access 

remote advice or expert assessments of capacity for litigants attending hearings, to avoid matters 

being adjourned repeatedly ad infinitum.  
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parties is that there is a signposting of resources and options for such parties lacking capacity, though there is an inherent challenge that persons lacking capacity may struggle to engage with these or possess the ability to initiate contact with appropriate persons. There is perhaps a role for the court in outlining the roles that Litigation or McKenzie Friends can have where there is no formal legal representation and inviting the party lacking capacity to consider these. 


