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1. Introduction
1.1 I am ruling on the issue of whether the court should make an excepting direction under S45(4) of the Youth Justice and Criminal Evidence Act (YJCEA) 1999 in respect of these two young defendants. 
2. History
2.1 This case was originally listed before me for sentence on 19 November 2025. 
2.2 The defendants are both 17 years old. They are both asylum seekers from Afghanistan. On 21 October 2025 they both pleaded guilty before the Coventry Youth Court to a single offence of rape of a 15-year-old girl on 10 May 2025, and were sent to this court for sentence. They are remanded in Youth Detention.
2.3 A direction was made in the Youth Court under S45 of the YJCEA 1999 providing that no matter may be published which would identify the defendants until they reach the age of 18. 
2.4 JHE had an age assessment and was found to have a DOB of 1 January 2008; he will be 18 on 1 January 2026. 
2.5 AXD was born on 22 October 2008; he will be 18 on 22 October 2026.
2.6 On 19 November, despite the fact that there was then no application from the press,  I decided that the nature of the case meant that it would be wrong for me to sentence before providing an opportunity for the press to be heard. I therefore set out a timetable as follows:
(1) any application by any member of the press for an excepting direction to be made by 4pm 26 November 2025.
(2) reports from the Youth Justice Service (YJS) on any effect an excepting direction would have on the defendants to be uploaded by 4pm 3 December 2025.
(3) any representations from counsel to be uploaded by 4pm 5 December 2025. 
2.7 I ensured that this order was widely circulated to the press so that they would be aware of this opportunity and could decide whether they wished to avail themselves of it. 
3. The Applications
3.1 I have received four applications from members of the press for excepting directions. 
· Associated Newspapers Ltd provided a letter dated 25 November 2025, and counsel’s submissions dated 5 December 2005 which were uploaded this morning. 
· Coventry Live provided a letter dated 26 November 2025.
· The BBC provided a letter dated 26 November 2025.
· The Press Association provided a letter dated 26 November 2025.
3.2 I also heard very helpful submissions today from Mr Rowe who was instructed to present oral arguments on behalf of Associated Newspapers Ltd. 
3.3 I am not going to set out separately the details of each of these submissions, all of which I have considered with great care; unsurprisingly, many of the arguments are repeated by the different organisations and they can be summarised as follows: 
· This is a very serious offence, and has happened at a time when sexual offences committed by asylum seekers are of significant concern to the public. The public has a right to know the identities of those who have committed these grave crimes. 
· The failure to name the defendants gives rise to a greater risk of uninformed debate which is contrary to the public interest.
· Naming defendants has a deterrent effect on others; a failure to name them could lead to an assumption on the part of young people that they will not be associated publicly with their offending, however serious, before they are 18. 
· Naming defendants means that innocent asylum seekers avoid suspicion.
· The defendants may not be deported, and there is a public interest in the defendants’ identities being known as they pose a risk to those who live in their vicinity.
· The fact the defendants have now pleaded guilty means that the open justice principle is more heavily weighted. 
· Given that the defendants are so close to their majority, their continued anonymity for a short period of time is unlikely to assist in their rehabilitation. 
4. The Warwickshire Youth Justice Service Report
4.1 I have received a short report from the YJS dated 20 November 2025 in respect of both defendants. This makes a number of points in favour of maintaining reporting restrictions on both; it does not distinguish between them, despite the fact that JHE will attain his majority in three weeks time, whereas AXD does not turn 18 until October 2026. 
4.2 The points listed can be summarised as follows:
· The defendants are vulnerable by reason of the fact they are asylum seekers with no family support network in the UK, who have heightened risks of exploitation and harm.
· Both have additional needs, including the effects of trauma and poor mental health.
· Lifting restrictions would be likely to expose them to a serious risk of targeted harm and discrimination in custody, and would require segregation from the general population, which would further isolate them.
5. Defence argument for AXD 
5.1 Defence for AXD has submitted a written argument where he raises the following points:
· AXD does not turn 18 for another 10 months; Because of his age at the time of conviction, AXD is not liable to automatic deportation, and he is likely on release to seek to build a life in the UK.
· AXD’s adverse childhood experiences have had considerable impact on his mental health.
· The reporting of his name would interfere with his right to a private life; if he is named he is likely to be targeted. The risks to AXD both in custody and in the community cannot be underestimated, and if there is a credible risk that dispensation with anonymity will threaten AXD’s life that would violate his Article 2 rights.
· Given his age, there should be an emphasis on welfare and rehabilitation. This will be much easier to achieve if he is able to settle into the prison estate without being made notorious. 
· The press can properly convey to the public the fact that this offence has been committed by asylum seekers from Afghanistan. Knowing the name of AXD is not necessary for this to be properly reported.  
6. Defence argument for JHE
6.1 Given JHE’s proximity to his 18th birthday his counsel acknowledged that his argument has less force. 
6.2 He raised the argument that not only should the name and identity of these two defendants not be reported, but also that their nationality and immigration status should be kept from the public, in order to avoid the risk of widespread disorder. I make it clear that this is not an argument raised by any other party; there has never been any question as far as this court is concerned of preventing reporting of these details, and it is not relevant to the decision in this case. 
7. Prosecution Position
7.1 I have received helpful submissions from the prosecution who take a neutral position. 
7.2 They list factors capable of supporting an exception direction, which are essentially those referred to in the media submissions. 
7.3 They also list factors capable of supporting the maintenance of restrictions. These include:
· The impact of hostile reporting and social media vilification on an offender’s mental health and rehabilitation. Full identification can expose offenders to significant online abuse and harassment, and potential targeting within the custodial estate. 
· The extent of the current restriction, given that the press is already free to report the facts of the offence and the nationality and immigration status of the defendants. The restriction of the defendants’ images, names and identifying details may not amount to a “substantial and unreasonable” restriction.
· Although the S45 order will expire when each youth reaches 18, there remains a period during which anonymity may assist in stabilising them in custody. 
7.4 The prosecution also points out that there are possible intermediate courses, including publication of names and ages but restriction on publication of former addresses or accommodation details. 
8. The Law
8.1 Under S45 of the YJCEA 1999: 
(3) The court may direct that no matter relating to any person concerned in the proceedings shall while he is under the age of 18 be included in any publication if it is likely to lead members of the public to identify him as a person concerned in the proceedings.
(4) The court or an appellate court may by direction (“an excepting direction”) dispense, to any extent specified in the excepting direction, with the restrictions imposed by a direction under subsection (3) if it is satisfied that it is necessary in the interests of justice to do so.
(5) The court or an appellate court may also by direction (“an excepting direction”) dispense, to any extent specified in the excepting direction, with the restrictions imposed by a direction under subsection (3) if it is satisfied—
(a) that their effect is to impose a substantial and unreasonable restriction on the reporting of the proceedings, and
(b) that it is in the public interest to remove or relax that restriction;
[…]
(6) When deciding whether to make—
(a) a direction under subsection (3) in relation to a person, or
(b) an excepting direction under subsection (4) or (5) by virtue of which the restrictions imposed by a direction under subsection (3) would be dispensed with (to any extent) in relation to a person,
the court or (as the case may be) the appellate court shall have regard to the welfare of that person. 
8.2 I have carefully considered Judicial College guidance on reporting restrictions in Crown Court published in July 2023. These set out the open justice principle as follows:
8.3 The general rule is that the administration of justice must be done in public, the public and the media have the right to attend all court hearings and the media is able to report those proceedings fully and contemporaneously.
· Any restriction on these usual rules will be exceptional. It must be based on necessity.
· The burden is on the party seeking the restriction to establish it is necessary on the basis of clear and cogent evidence.
· The terms of any order must be proportionate – going no further than is necessary to meet the relevant objective.
8.4 In cases such as this where an application is made under S45 this guidance is given:
8.5 In deciding whether to impose an order under s.45, the court must balance the open justice principle against particular considerations relevant to those under 18. The particular considerations include the:
· Duty to have regard to the principal aim of the youth justice system to prevent reoffending by children and young persons as required by s.37 CDA 1998;
· Obligation to have regard to the welfare of the child or young person as required by s.44 CYPA;
· Right to privacy under Article 8 ECHR (as interpreted through international instruments such as the UN Convention on the Rights of the Child6 and the Beijing Rules); and
· Jurisprudence requiring the ‘best interests of the child’ to be ‘a primary consideration’ (though not necessarily one that prevails over all other considerations) in accordance with Article 3 of the UN Convention on the Rights of the Child.
8.6 Neither the principle of open justice nor the best interests of the child necessarily dictate the conclusion in a particular case. The court must weigh the competing public interest factors on the particular facts before it. […]
8.7 In summary, the court must balance the interests of the public in the full reporting of criminal proceedings against the desirability of not causing harm to a child concerned in the proceedings. Among the possible public interests is the public interest in knowing the outcome of court proceedings and the valuable deterrent effect that the identification of those guilty of at least serious crimes may have on others.
8.8 There have been many cases over the years where the courts have considered the lifting of reporting restrictions in respect of children and young people. The starting point must always be the open justice principle. Any restriction on the full contemporaneous reporting of court proceedings is exceptional and must be based on necessity. The burden is on the party seeking the restriction to establish necessity on the basis of clear evidence, and the terms of any order must be proportionate. 
8.9 In BSW v Birmingham Crown Court [2024] EWHC 3307 Baker LJ reviewed the authorities and said as follows: 
54.  In relation to the issue of press reporting of criminal trials, it has long been recognised that the principle of open justice is fundamental to the rule of law, the importance of which has been emphasised by the appellate courts in a number of cases, not least being Re S (FC) (a child) [2005] 1 AC 593 at [34] in which Lord Steyn stated that:
“…[I]t is important to bear in mind that from a newspaper’s point of view a report of a sensational trial without revealing the identity of the defendant would be a very much disembodied trial. If the newspapers choose not to contest such an injunction, they are less likely to give prominence to reports of the trial. Certainly, readers will be less interested and editors will act accordingly. Informed debate about criminal justice will suffer.”
55.  Moreover, in Re Trinity Mirror and others (A and another intervening) [2008] QB 770 at [32] Sir Igor Judge stated that:
“In our judgement, it is impossible to over emphasise the importance to be attached to the ability of the media to report criminal trials. In simple terms, this represents the embodiment of the principle of open justice in a free country… From time to time, occasions will arise when restrictions on this principle are considered appropriate, but they depend on express legislation and, where a court is vested with discretion to exercise such powers, on the absolute necessity of doing so in an individual case.”
However, where, as here, the interests of a child accused are concerned, not only is the court expressly obliged to have regard to their welfare under section 45(6) of the 1999 Act , but the jurisprudence requiring the best interests of the child to be a primary consideration, in accordance with Article 3 of the UN Convention on the Rights of a Child , applies, as does the individual’s right to privacy under Article 8 ECHR . In addition, the court must have regard to the principal aim of the youth justice system namely, to prevent offending by children and young persons as required by section 37 of the Crime and Disorder Act 1998 .
8.10 In R v Legal Aid Board ex parte Kaim Todner (a firm) [1999] QB 966 (at 977) Lord Woolf MR said:
“…[I]t is so important not to forget why proceedings are required to be subjected to the full glare of a public hearing. It is necessary because the public nature of the proceedings deters inappropriate behaviour on the part of the court. It also maintains the public's confidence in the administration of justice. It enables the public to know that justice is being administered impartially. It can result in evidence becoming available which would not become available if the proceedings were conducted behind closed doors or with one or more of the parties' or witnesses' identity concealed. It makes uninformed and inaccurate comment about the proceedings less likely . . . Any interference with the public nature of court proceedings is therefore to be avoided unless justice requires it.”
8.11 In R v KL [2021] EWCA Crim 2000 the principles for the court to consider in the making of an excepting direction were set out as follows by Sharp LJ:
(1)  The general approach to be taken is that reports of proceedings in open court should not be restricted unless there are reasons to do so which outweigh the legitimate interests of the public in receiving fair and accurate reports of criminal proceedings and in knowing the identity of those in the community who have been guilty of criminal conduct. 
(2)  The fact that the person before the court is a child or young person will normally be a good reason for restricting reports of the proceedings in the way permitted by the legislation; and it will only be in rare cases that a direction under section 45(3) of the 1999 Act will not be given or, having been given, will be discharged. 
(3)  The reason why removal of a restriction will be rare is the very great weight that the court must give to the welfare of a child or young person. In practical terms, this means that the power to dispense with anonymity must be exercised with "very great care, caution and circumspection". See the guidance given by Lord Bingham CJ in the context of the 1933 Act in McKerry v. Teesdale and Wear Valley Justice (2000) 164 JP 355; [2001] EMLR 5 at para 19 . 
(4)  However, the welfare of the child or young person will not always trump other considerations. Even in the Youth Court, where the regime requires that proceedings should be held in private, with the public excluded, the court has power to lift restrictions. When a juvenile is tried on indictment in the Crown Court there is a strong presumption that justice takes place in open court and the press may report the proceedings. 
(5)  The decision for the trial judge is a case specific and discretionary assessment where, guided by the above considerations, a balance falls to be struck between the interests of the child and the wider public interest in open justice and unrestricted reporting. 
(6)  When considering a challenge to an excepting direction made by the Crown Court by way of judicial review, the Divisional Court will "respect the trial judge's assessment of the weight to be given to particular factors, interfering only where an error of principle is identified, or the decision is plainly wrong": see Markham at para 36. 
(7)  To this standard public law approach must be added the conventional public law requirements that: (i) a fair process should be adopted by the judge in considering an application remove a restriction; and (ii) the judge should give reasons sufficient to explain why the balance has come down in favour of removal of the restriction. This latter point is particularly important because the judge's reasons are the only indicator that the parties (and a reviewing court) will have to satisfy themselves that the judge has indeed performed a lawful balancing exercise.
8.12 In R v BGI and CMB [2024] EWCR 5 Tipples J quoted the passage set out above and added the following: 
42.  […] the weight to be attributed to different factors may shift at different stages in the proceedings and, in particular, after a defendant has been found guilty and sentenced. In R v Winchester Crown Court [1999] 1 WLR 788 at 790F, Simon Brown LJ said that at that stage: "It may then be appropriate to place greater weight on the interests of the public in knowing the identity of those who have committed crimes, particularly serious and detestable crimes". A judge must nevertheless keep in mind that "the principal aim of the youth justice system is to prevent offending, and then, if the identity of the offender is made public, that may have a detrimental effect on his/her rehabilitation … which may in turn impede the effectiveness of that principal aim": see paragraphs 60 to 62 of Youth Defendants in the Crown Court . 
43.  […] it is for the defendants to adduce "clear and cogent evidence" to demonstrate that the balance falls in favour of anonymity. Further, as Warby LJ explained in R (Marandi) v Westminster Magistrates' Court (British Broadcasting Corporation and others intervening) [2023] 2 Cr App R 15 , Div Ct at paragraph 43(6): "the cases all show that this question is not to be answered on the basis of "rival generalities" but instead by a close examination of the weight to be given to the specific rights that are a stake on the facts of the case. That is why "clear and cogent evidence" is needed". 
44.  […] a reporting restricting under section 45 of the 1999 Act ceases to have effect when the subject of the restriction reaches 18. The length of time before the child affected reaches 18 is a relevant consideration: see R v KL at [85]. 
Consideration
8.13 I apply the principles set out above to the present case. 
8.14 There has been a high level of public interest in cases of this sort which appear before the courts, both nationally and in the local area. Another case before this court, where the defendants are adults and therefore the issue of reporting restrictions did not arise, received considerable press attention and led to protests outside the town hall in Nuneaton on 9 August this year. This followed suggestions (for which there appear to have been no foundation) that the police had “covered up” the immigration status of the defendants. (See “Police hit back at Reform claim of cover-up over rape suspects’ immigration status”. The Guardian, 6 August 2025).
8.15 This underlines the need for the public to be informed as fully as possible about crimes of this kind which are committed by people who are seeking asylum in this country. A lack of information stokes public anger and leads to the unchecked spread of false information. 
8.16 I do consider as part of the balancing exercise the fact that the protection of the identities of these young men may lead to other innocent people being suspected of committing this offence. 
8.17 I am required to balance the principle of open justice, and the right of the public to be informed, with the protection of the two young offenders. The removal of a restriction will be rare given “the very great weight that the court must give to the welfare of a child or young person”. I must approach applications for removal of restrictions with “very great care, caution and circumspection”. (See R v KL, quoted above).
8.18 When children are tried on indictment in the Crown Court, there is “a strong presumption that justice takes place in open court and the press may report the proceedings.” (R v KL). These two defendants were in fact tried in the Youth Court and sent to this court for sentence. I consider the decision to keep the trial in the Youth Court surprising given the gravity of these offences. Be that as it may, the defendants are now in the Crown Court for sentence and this presumption applies even though they were not tried on indictment. 
8.19 The defendants were convicted of this offence by their own pleas. The result of the conviction is to shift the balance in favour of publication. 
8.20 I am careful to keep in mind that the principal aim of the youth justice system is to prevent offending, and I note that the naming of an offender may have a detrimental effect on his rehabilitation. 
8.21 I am required to consider the length of time until these defendants reach their majority. This is a case where the two young defendants are 17 years old. JHE will turn 18 in just over three weeks’ time on 1 January 2026; AXD will turn 18 on 22 October 2026. 
8.22 These offences will attract very substantial custodial sentences of even for offenders who were 16 and 17 at the time of the offending. Both these young defendants will be in detention for a very long time, and considerably beyond their attainment of their majority. Their names will cease to be protected shortly, and in the case of JHE very shortly, after the start of their sentences. 
8.23 I note the defence representations with regard to the Article 2 rights of the defendants. It is of course correct that the knowledge that the defendants have committed offences of this sort raises the possibility that they will be targeted in the prison estate. However, given that their identities would in any event very soon cease to be protected when they turn 18, the prison authorities will have to consider how best to ensure their safety, and will I have no doubt consider arrangements for segregation to minimise the risk of harm. 
8.24 The continued protection of the identities of the defendants will have the following immediate effects on their welfare:
· In the case of JHE, it would afford him a further 3 weeks before his identity was known publicly. It would allow him to settle into his custodial setting before being subject to the opprobrium attaching to this offending. 
· In the case of AXD, there is more of a balance to be struck. If the exception direction is not made, he will have another 10 months in detention before his identity is widely known. 
· Counsel for the defence argue that if their names are not published at the time the offences are reported, interest will move on, and they will not be the subject of such widespread media attention.
9. Decision
9.1 I set these asserted benefits for the defendants, against the public interest in knowing the identity of the people who committed this offence. 
9.2 In considering where the balance falls I take into account the following matters:
· the limited time until these defendants reach the age of 18, at which point their identities would no longer be protected;
· the fact that they will be in custody for a long period of time, and well beyond their 18th birthdays; 
· the fact that if their identities are not published this in itself may inflame public debate and lead among other things to innocent people being targeted;
· the seriousness of the offences;
· the fact the defendants have now pleaded guilty, which means the balance has shifted in favour of publication; and 
· the high level of public interest in offences of this kind, and the desirability of informed debate.
9.3 Considering all these matters, it is my assessment that the balance now falls firmly in favour of open justice. The limited remaining benefits to the defendants of a short further period of anonymity are outweighed by the substantial public interest in knowing the identities of those who commit crimes of this gravity. 
9.4 In my judgment it is therefore right that I should make an exception direction in this case under S45(4) of the YJCEA 1999.
9.5 The press may report the names and the identities of these two defendants. 

Her Honour Judge de Bertodano
						8 December 2025
Note: defence were given time to consider whether they wished to apply for judicial review of this decision. Had they wished to make such an application, this order would have been stayed pending the outcome of those proceedings. On their confirmation that they would not be pursuing such an application, this order has immediate effect. 
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