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“THE NOT-SO-ELUSIVE REPRESENTATION”[footnoteRef:1] [1:  The title of this talk alludes to a Keynote Speech I gave to the Prime Finance Conference on 7 October 2024, entitled “The Elusive Representation”, which among other things aimed to summarise the law as it then stood in this area.] 


Thank you for inviting me to speak this evening.
Imagine you are having dinner in a Chinese restaurant.  There is a group of five at the next table.  They order food and eat it.  You overhear from their discussion that they then decide not to pay.  As soon as the waiter next disappears into the kitchen, the group runs out of the restaurant and down the street.  One of them is later prosecuted for evading payment by a deception.  Assume that by ordering the food, eating it and then remaining in the restaurant for a while, the defendant makes an implied representation that he intends to pay.  Does it matter what exactly goes on in the waiter’s mind?  What if there is no evidence that the waiter was in fact consciously influenced by anything that happened after the defendant changed his mind about paying?  
The majority of the House of Lords in DPP v Ray (a.k.a. Ray v Sempers) [1974] AC 370 did not appear to think that mattered.  Reversing Lord Widgery CJ, they affirmed the defendant’s conviction by the magistrates.  They held that he had made a continuing representation, the effect of which was that he continued to be treated as an ordinary customer whose conduct did not cause suspicion; and “[i]n consequence the waiter was off his guard and vanished into the kitchen” (p.383 per Lord MacDermott).  
Lord Morris (another member of the majority) first addressed the representation made at the outset when the meal was ordered:
“… when the respondent ordered his meal he impliedly made to the waiter the ordinary representation of the ordinary customer that it was his intention to pay. He induced the waiter to believe that that was his intention. Furthermore, on the facts as found it is clear that all concerned (the waiter, the respondent and his companions) proceeded on the basis that an ordinary customer would pay his bill before leaving. The waiter would not have accepted the order or served the meal had there not been the implied representation” (p.385-386)
As to the change of heart, Lord Morris said: “The waiter proceeded on the basis that the implied representation made to him (i.e. of an honest intention to pay) was effective. The waiter was caused to refrain from taking certain courses of action which but for the representation he would have taken.” (p.387).  Similarly, Lord Pearson said the false continuation of the representation “deceived the waiter, inducing him to go to the kitchen” (p.391).  
Whether any of this actually crossed the waiter’s mind is not known – there was certainly no evidence to that effect.  Yet it would be strange if the commission or non-commission of the offence depended on whether or not the prospect of payment for the food had crossed the waiter’s mind.  Either way, it is inherent in the situation that a person ordering food in a restaurant will be expected to pay for it, and in that sense the implied representation may be said to have induced the waiter and/or restaurant manager to have served the customer and/or refrained from taking steps of the kind they might take with a defaulting customer.  So there can be said to be inducement even if the person induced has given no conscious thought to the implied representation.  
If that works in a hospitality situation, why not also in a commercial one such as a financial investment?  After all, there is certainly scope for implied representations in that context.  In Bankers Trust v Dharmala [1996] CLC 518, the defendant Dharmala alleged that it had been induced to enter into two interest rate swaps by representations about, among other things, the safety and suitability of the transactions.  The swaps became heavily out of the money after unexpected rises in US interest rates in 1994.  The judge, Mance J, accepted that a representation about a matter of opinion, as opposed to fact, could be actionable if it implied (a) that the representor had knowledge or had made investigations to justify the opinion expressed, and/or (b) that there were facts which could reasonably justify the representor in forming the opinion expressed (p.530).  
However, the judge found the alleged representations about the first swap not to be actionable because, among other things, the representees were too experienced and intelligent to have understood them to have the meaning alleged (p.550).  He found that the bank’s presentation about the second swap did create a risk that some recipients would accept it without qualification, and in that sense was misleading.  However, Dharmala had no direct evidence that any misrepresented matters were fundamental to its decision, was by and large capable of evaluating and looking after its own position, and did so (p.573).
A series of cases since 2010 have suggested that a deceit claim could not succeed unless the representee could be shown to have relied on the misrepresentation, and that that required him or her to have been consciously aware of it.  Christopher Clarke J in Raiffeisen Zentralbank Osterreich AG v RBS [2010] EWHC 1392 (Comm), a syndicated lending case, stated it to be an essential element of a deceit claim that the defendant understood that the representation was being made.  He rejected the notion that it is enough for a representee to establish that he would have acted differently if he had known the truth, saying that“[i]f it were, a claimant who gave no thought to any representation, or did not understand it to have been made, might be entitled to recover” (Raiffeisen § 187).  
A Commercial Court decision the following year, Cassa di Risparmio della Repubblica di San Marino v Barclays Bank [2011] EWCA Civ 484 (Comm), included somewhat similar reasoning.[footnoteRef:2]  That case concerned an investment by a provincial bank from San Marino in complex derivatives transactions.  They were the kind of derivatives Warren Buffet no doubt had in mind when he referred to “financial weapons of mass destruction, carrying dangers that, while now latent, are potentially lethal”.  The products here were so-called ‘CDO squared’ notes.  A CDO is a collaterised debt obligation.  It is a security issued by a company which owns, or has financial exposure to, a portfolio of financial instruments, usually loans or bonds, called the reference portfolio.  The company obtains protection from the risk of defaults in that portfolio by issuing CDOs whose payout depends on the level of such defaults.  In CRSM, the assets in the reference portfolio were themselves CDOs, each linked to its own reference portfolio, hence the ‘squared’ description.   It is hard enough to understand the operation of a CDO squared, and even harder to value it or assess its risks. [2:  I declare an interest in this case, in which I was junior counsel for the unsuccessful claimant, led by George Leggatt QC (as he then was), who also features later in this story.] 

CRSM's case was that Barclays sold the Notes on the basis of their AAA credit rating, indicating a minimal level of risk, when Barclays knew and intended that the Notes were far riskier than their credit rating indicated.  Whereas a AAA rating signified a default risk over 5 years close to zero, Barclays' internal ‘expected loss’ financial modelling indicated that, at their dates of issue, the CDO2s had a probability of default over their lives of around 30% (equivalent to single ‘B’ or ‘junk’).  That was said be the case because there had been ‘adverse selection’ of reference assets, with the bank choosing (for its own benefit) assets skewed towards the highest risk end, as measured by their respective credit spreads, of their credit rating bands: a technique sometimes called ‘credit ratings arbitrage’.  
CRSM said this arbitrage involved taking advantage of two aspects of the method by which the rating agencies modelled the probability of default of the CDO2s.  First, in estimating the probabilities of default of the CDO reference entities, the rating agencies used historical data rather than credit spreads, which CRSM argued are the market’s estimation of default risks.  Secondly, the rating agencies measure the probability of default of each individual reference entity using statistics for all entities of the same credit rating: despite the fact that within any one rating band – e.g. AAA or BBB – there can be entities with widely different probabilities of default as reflected in their credit spreads.  So Barclays was able to populate the reference portfolios with higher spread assets (and make profits by doing do), without affecting the rating agency’s AAA rating of the CDO squared.
The judge, Hamblen J, did not accept CRSM’s case on the nature of the investments.  He accepted Barclays’ evidence about the so-called ‘credit spread puzzle’, namely that actual real-life default rates are significantly lower than credit spreads would imply.  It followed from this, the judge thought, that “the fact that the reference portfolios were largely populated by names paying higher-than-average spreads (for their ratings) similarly did not mean that the real world chances of default were different to those indicated by the ratings” (§ 307(2)).  Whether that did follow, and whether it meant that the Notes were not more risky than their credit ratings implied, might be debated.  However, my subject today is the question of reliance on the alleged representations. 
It was literally true that the Notes were AAA rated.  CRSM therefore sought to show that Barclays represented not merely that that was the Notes’ credit rating, but that the Notes’ risks were commensurate with such a rating; and that CRSM relied on that representation.  However, the evidence ultimately given at trial did not appear to support this.  The judge said:
“In cross examination Mr Montanari [of CRSM] confirmed that various points alleged to have been represented to him were simply matters of his own understanding, rather than matters actually stated to him by Mr Ferrario [of Barclays]. In particular, Mr Montanari stated that he understood that the AAA rating meant that there was a low risk of default, as far as he knew, and that this was not something that Mr Ferrario had ever told Mr Montanari; Mr Montanari said that Mr Ferrario “only said there were some AAA notes, and in my mind they had a minimal risk of default”; in re-examination, he was asked whether, when he had meetings with Mr Ferrario at which the [CDO2] notes were discussed, Mr Ferrario had said anything to him about the credit risk or risk of default of the [CDO2] notes and his answer was “No, we never discussed it because AAA to us was synonymous of that tranquillo, safe and transparent that we were looking for.”” (§ 67; see also § 476(2) to similar effect)
Thus CRSM had assumed that the AAA rating indicated that the Notes carried a low risk of default.  Further, had CRSM known the true position, then no doubt it would not have bought the Notes.  However, on the judge’s findings, Barclays had not gone beyond a statement of the rating and CRSM had not understood Barclays to have gone beyond that bare statement of fact.  I shall return later to this case.
Essentially the same point continued to recur.  Property Alliance Group Ltd v Royal Bank of Scotland [2018] 1 WLR 3529 arose from the interest rate manipulation scandal.  The claimant, PAG, entered into loan facility agreements with RBS.  These required PAG to enter into four interest rate swaps with RBS referenced to sterling LIBOR.  Following the global financial crisis, LIBOR fell significantly and PAG became liable to pay interest rates under the swaps far greater than they received.  The Financial Services Authority later found that RBS had manipulated Japanese yen and Swiss franc LIBOR.  PAG sued the bank for misrepresentation among other things.  Asplin J found that none of the five alleged implied representations had been made, nor in any event relied on.  As to reliance, she said:
“PAG did not rely on the alleged 'extremely complex and intricate' representations because they did not know about the BBA [British Bankers’ Association] definition, how submissions were made or even that RBS was a panel bank, let alone that LIBOR was capable of manipulation; it was not enough that they assumed (although they did so assume) that LIBOR would be set in a straightforward and proper manner ….” (§ 130(5))
and:-
“It seems to me therefore, that there was no understanding of what are extremely complex and intricate pleaded representations meant and for the most part, the matters which were pleaded did not cross [the PAG representatives] Mr Russell and Mr Wyse's minds. On that basis, in my judgment, they could not have understood the implied representations to have been made and therefore, did not rely upon them. In the circumstances, it is not necessary to consider whether it is appropriate to ask what they would have done if told the alleged truth as against if nothing had been said. ... At best, it seems to me that both Mr Russell and Mr Wyse assumed that LIBOR, which they understood to be a commercial rate of interest, would be set in a straightforward and proper manner. In my judgment, therefore, they gave no thought to the LIBOR Representations in the form pleaded and did not rely upon them.” (§ 419) 
So Asplin J expressly differentiated between (i) reliance and (ii) the question of whether PAG would have acted differently had it known the truth: referred to in later cases as the ‘counterfactual of truth’.
The Court of Appeal found that a different representation could be implied, to the effect that RBS was not itself manipulating and did not intend to manipulate sterling LIBOR.  However, it upheld the judge’s finding that any such representation was not false (§ 157) and therefore did not need to consider the judge’s finding about reliance (§ 159).
Marme Inversiones 2007 v Natwest Markets plc [2019] EWHC 366 (Comm) also arose from interest rate manipulation.  Marme took a syndicated loan with an interest rate based on EURIBOR, and interest rate swaps with one of the lenders, NatWest Markets.  In due course, Marme was unable to repay the loans and entered an insolvency process.  The swaps were out of the money, and Marme sought to rescind them.  It alleged that RBS had impliedly represented that it had not sought to manipulate EURIBOR and had no reason to believe that other banks were seeking to do so.   
Picken J held that the alleged implied representations were not made; and, if made, were not relied on, largely because Marme was unaware of them.  He cited the Victorian cases establishing that a claimant must show that he in fact understood the representation in the sense alleged, and relied on it on that basis (§ 282 citing Arkwright v Newbold (1881) 17 Ch D 301 and Smith v Chadwick (1884) 9 App. Cas 187).  He also cited Christopher Clarke J’s statement in Raiffeisen Zentralbank Osterreich AG v RBS [2010] EWHC 1392 (Comm), which I have already quoted, to the effect that a claimant ought not to be able to recover if it gave no thought to any representation, or did not understand it to have been made.  Picken J quoted a passage from  a non-financial instruments case, Foster v Action Aviation Ltd [2013] EWHC 2439 (Comm), in which the ‘counterfactual of truth’ approach was again rejected as a basis for showing reliance.  Hamblen J there said:
“… Unless one understands that a representation is being made it is difficult to see how it can be said to have been relied upon. Mr Foster's evidence was that had he known at the time that the factory had financial issues he would not have signed the contract. However, the case is one of positive representation, not non-disclosure. He gives no evidence that he understood that the Defendants were representing to him or telling him that the factory had no financial issues, still less that they were making the more specific representations set out in the pleading. I am accordingly not satisfied that inducement has been sufficiently proved.” (Foster §§ 101, my emphasis)
Having reviewed the authorities, Picken J concluded that, whether a representation is express or implied, the representee must show that he/she had “given some contemporaneous conscious thought to the fact that some representations were being impliedly made …” (§ 286).  Any other view would remove an important distinction between actionable non-disclosure and misrepresentation.  Marne’s representative accepted that it would not have occurred to him at the time of the transaction that any bank might put in a false quotation into the EURIBOR process; and that he would not have spent any time thinking about the process by which EURIBOR was set.  So, at most, he merely assumed EURIBOR to be a ‘true and honest’ rate (§ 287).  That was not enough.
Two years later came a third interest rigging case, Leeds City Council v Barclays Bank [2021] EWHC 363 (Comm).  This was a strike-out/summary judgment application.  The transactions were loans referenced to LIBOR, and the alleged representations were that LIBOR rates were (so far as the bank knew) being set honestly and properly, and that the bank was not (and had no intention of) engaging in any improper conduct in its participation in the LIBOR panel.  The application proceeded on the assumed basis that the representations were made, were false, and were made fraudulently.  The issue was reliance.  
The bank’s case was that the claimant must establish that it actively/consciously appreciated that the alleged representation was being made.  The claimants could not show this, but said they did not need to.  They said actual conscious thought was not necessary, at least in cases of representations by conduct.  It merely had to be shown that the claimant was influenced by the representation: a question of fact in each case, citing DPP v Ray.  Cockerill J struck out the claim, stating that the reasoning in Ray did not focus on the question of awareness of a representation as an element of reliance, still less dismiss it.  She considered the cases to show that the claimant needed to be aware of and understand the alleged representation, and that it was not enough to show that it assumed the state of affairs forming the content of the representation or would have acted differently had it known the truth.
Meanwhile, outside of the context of financial transactions, Waksman J took a different approach in Crossley v Volkswagen [2021] EWHC 3444, part of the so-called ‘Dieselgate’ litigation.  As will probably know, that is group litigation brought by car purchasers against manufacturers found to have used a ‘defeat device’ during emissions testing for their cars.  The manufacturers applied to strike out claims in deceit on the ground that the purchasers could not show that they had been consciously aware of any representation that the cars complied with emissions standards. Waksman J refused to do so, concluding that there were issues still to be worked out regarding reliance on implied representations by conduct.  He cited DPP v Ray and also two older cases.  One was Gordon v Selico Ltd (1986) 18 HLR 219, where the seller of a flat who deliberately covered up dry rot so that the prospective buyer would not see it was held liable in deceit.  It is hard to see what conscious awareness the buyer would have had of any implied representation there.  The other case was Spice Girls Ltd v Aprilia World Service BV [2002] EWCA Civ 15, [2002] EMLR 27, where the participation in photoshoots by all five members of the group and their approval of promotional material depicting all five of them for use in advertising by their sponsor were held to represent that they did not know that any member had declared an intention to leave the group (as Geri Halliwell had in fact done). A claim for damages for misrepresentation succeeded even though, as the Court of Appeal noted, “no one at [Aprilia] gave any consideration at the time to what representations were to be implied into the statements and conduct of the Spice Girls” [67].
Two years later came another financial case, Loreley Financing (Jersey) No. 30 v Credit Suisse [2023] EWHC 2759 (Comm).  It arose from losses incurred in 2010, after the financial crisis, on CDOs referenced to sub-prime residential mortgage backed securities or ‘RMBS’.  The claimant claimed that the bank knew that the RMBS were affected (or were at risk of being affected) by misconduct on its part in relation to its RMBS business, but that it had impliedly represented that it was unaware of any conduct on its part which tainted the credit quality of the notes.
Cockerill J found the claims to be time-barred, and in the alternative that the alleged representations had not been made or relied on.  As to reliance, Loreley submitted that if a defendant makes an implied representation intending the claimant to rely on it, then “reliance may be established by the claimant showing that it would not have entered into the relevant transaction had it known the true position” (§ 379(v)).  The judge rejected that approach, holding that, whilst there was no universally applicable test and the question is a nuanced one, the representee must in some sense be aware of the representation, whether or not that awareness can aptly be described as ‘conscious thought’ (§§ 385-397).  As it was put in Smith v Chadwick, the representation “must have produced in [the representee’s] mind an erroneous belief, influencing his conduct”.   The judge cited a submission by counsel, Adam Sher, that “the counterfactual of truth does not work as a gatekeeper because it does not distinguish between, on the one hand, mistaken assumptions not caused by the conduct and on the other, an understanding caused by the conduct or the representation” (Loreley § 393).  That submission was surely correct in itself, but it does not address the possibility of the representation having operated on the claimant’s mind without the claimant being consciously aware of the representation.
The landscape has now completely changed with the Privy Council’s decision two months ago in Credit Suisse Life (Bermuda) Ltd v Ivanishvili and others [2025] UKPC 53.  It concerned an investment by the former Prime Minister of Georgia in a product called a life portfolio international policy, designed to have the wealth and inheritance planning advantages of an offshore life insurance policy but without changing the way the assets put into the policy are managed.  The first instance judge, the Chief Justice of Bermuda, found that by recommending investment in the policies, the bank’s agent impliedly represented that the bank (including the agent himself) was not managing the claimants’ accounts fraudulently and did not intend to manage the policy assets fraudulently. Those representations were false and known to be so by the agent. They were intended to, and did, induce the claimants to enter into the policies. Those findings were affirmed by the Court of Appeal.  However, the Court of Appeal of Bermuda held that the misrepresentation claim failed, first, because the claimants had not pleaded and proved that Mr Ivanishvili had any conscious awareness or understanding of the representations made to him, and secondly on time bar grounds.
The Privy Council concluded that the claim was time barred, but first addressed the misrepresentation issue in detail.  In short, it disapproved all of the decisions and statements requiring conscious awareness and understanding by the claimant of the misrepresentation, instead holding it to be enough that the representation had a causative effect.  Giving the lead judgment, Lord Leggatt referred at [130] to the list of examples given in Clerk & Lindsell on Torts (24th ed., § 17-09) of actionable deceit, including pledging goods as security for a loan knowing that one has no title to the goods or authority from the owner to pledge them (Advanced Industrial Technology Corpn Ltd v Bond Street Jewellers Ltd [2006] EWCA Civ 923); ordering goods on credit on behalf of a company known to be insolvent (Contex Drouzhba Ltd v Wiseman [2008] BCC 301); presenting company accounts to a buyer knowing that they have been dishonestly prepared (MAN Nutzfahrzeuge AG v Freightliner Ltd [2005] EWHC 2347 (Comm) at [78]); and inviting someone to invest in a company known to be insolvent (Sinha v Taylor [2022] EWHC 1096 (Comm) at [57]).  Lord Leggatt went on to refer to DPP v Ray, Gordon v Selico, Spice Girls v Aprilia and the 19th century case Schneider v Heath (1813) 3 Camp 505, where Mansfield CJ found the seller of a ship liable in deceit by having the ship removed from dry dock into water in order to hide the fact that the hull was worm-eaten and the keel broken, rendering the ship unseaworthy.
After discussing the more recent cases, Lord Leggatt concluded that, whilst the representation needed to have operated on the claimant’s mind, that did not require conscious awareness of it.  He said:-
“161.  There is no doubt that reliance or inducement is an essential element of a claim for deceit (or other claim for damages for misrepresentation). There are two aspects to the requirement. The first is that the representation must have deceived the claimant (C) by causing C to hold a false belief (“reliance in belief”). The second is that C must because of holding that false belief have acted so as to suffer loss (“reliance in action”). Both aspects of reliance require the representation to operate on the mind of C. But neither logically requires C to be consciously aware of the representation at the time when C acts on it. Nor is there any good reason to insist on such an additional requirement.
162.  It is an everyday feature of human experience that people form and act on beliefs without any conscious awareness or thought. If someone takes advantage of such unconscious mental processes to deceive another person and cause her to act to her detriment, there is no reason why a claim for damages should not lie. The mischief is no less than in a case involving conscious awareness.”
A little later, returning to the restaurant example, Lord Leggatt said this:-
“174.  As well as the notion that reliance on a representation is never possible without conscious awareness, another misconception apparent in the judgments in Marme, Leeds and Loreley is that a distinction needs to be drawn between cases where the claimant has relied on a representation and cases where the claimant has acted on an assumption. The idea is that, if the claimant has acted on an assumption, it cannot be said that the defendant’s representation caused the claimant to hold a false belief. The source of the error must lie with the claimant.
175.  Yet this is a false dichotomy. The categories of representation and assumption are not mutually exclusive. It is possible, and indeed common, for a person to act on the basis of an unconscious assumption and in reliance on a representation. The waiter who brings food to the table assumes without thinking that the diners who ordered the food intend to pay for it. But that belief has been caused by the conduct of the diners when they sat down at the table and placed their order. One way of describing such situations is to say that they involve exploiting an unconscious assumption of the claimant. A defendant who speaks or acts with the intention of causing the claimant to make and act on an erroneous assumption so as to suffer loss is just as much liable for deceit as a defendant who brings about that result by operating on the conscious mind of the claimant.
176.  What matters is whether, in a case where the claimant has acted on an assumption, the assumption was one which the claimant would naturally be expected to make in response to the defendant’s words or actions or whether it was one made independently by the claimant. If the claimant has acted as a result of an erroneous belief not caused by the defendant, the defendant will not be liable.”
Let us return briefly to the reliance issue in the San Marino case (CRSM), and assume for a moment that Barclays’ presentation of the CDO-linked Notes as AAA rated included an untrue implied representation that nothing had been done to make them significantly riskier than one would expect a AAA-rated investment to be.  Following the Privy Council’s decision, it would be arguable that that implied representation induced CRSM to buy the Notes, whose AAA rating it regarded as the vital factor, even though it was not consciously aware of the implied representation.  Barclays would have caused it to act on an erroneous assumption that the AAA rating implied low risks, that assumption being one which, on CRSM’s case, Barclays knew was false and indeed had itself rendered false by adverse selection of the reference portfolio.  (I should make clear that the judge held that Barclays did not in fact make any false or deceitful representation, but for present purposes it is the reliance issue that is of interest.)  Similarly, the claimants in Property Alliance Group and Leeds, had they shown knowingly false implied misrepresentations to have been made, may then have had cogent arguments that those misrepresentations had induced them to invest, naturally assuming LIBOR to be free of manipulation by the bank with whom they contracted.
The decision in Credit Suisse (Bermuda) may also be significant in cases where investors allege that published information about a company has contained misleading statements or omissions.  In Allianz Funds Multi-Strategy Trust v Barclays PLC [2024] EWHC 2710 (Ch), the bank settled a complaint brought in the New York state courts relating to so-called ‘dark pool’ trading facilities in the bank’s Equities Electronic Trading Division.  The bank’s share price dropped within a month of the settlement.  Shareholders in the bank sued in England claiming that the bank had made false representations to the public, clients and market participants about the operation of the pool, giving rise to liability under section 90A and Schedule 10A of the Financial Services and Markets 2000.  Those provisions make issuers liable to compensate persons who have suffered loss as a result of a misleading statement or dishonest omission in certain published information relation to the issuer’s securities, or a dishonest delay in publishing such information.  Compensation is payable only to a person who acquires, continues to hold or disposes of the securities in reliance on published information.  
The claimants claimed to have purchased and/or continued to hold shares in reliance on the bank's published information and suffered loss and damage as a result.  They identified three categories of claimant: category A was those who had read and relied on the published information directly, category B was those who had relied on it indirectly through other sources, and category C consisted of claimants who alleged that they had indirectly relied on the published information because it was reflected in the bank's share price on the London Stock Exchange.
The court struck out the category C claims on the basis that, unlike section 90 of the Act, which concerns statements in listing particulars or prospectuses, section 90A includes an express requirement of reliance.  Parliament presumably intended thereby to adopt the common approach in deceit cases by requiring both causation and reliance to be shown.  Citing Marme, Property Alliance Group, Leeds City Council and Loreley, among others, the judge held that the common law test of reliance required the claimants to prove that they had read or considered the published information directly or having heard about it from a third party.  The category C claimants could not establish that.
A different approach was taken a few months later in Various Claimants v Standard Chartered Plc [2025] EWHC 698 (Ch), where the court refused to strike out or grant summary judgment in respect of claims by institutional investors that the defendant bank was liable under the same provisions of FSMA for untrue or misleading statements in and/or omissions from about 45 items of published information issued over a period of about 12 years.  In addition to "individual reliance claims" whereby each claimant was said to have read and relied on the relevant published information in some form, the claimants also pleaded "common reliance claims".  These were based on allegations that, even though the claimants did not specifically rely on the published information, they indirectly relied on it by reference to the price at which the defendant's shares traded in the market, which the claimants said was inflated as it reflected the false statements in the published information.  So the latter category of claims was like the category C claims in Allianz Funds Multi-Strategy Trust v Barclays Bank.  
Rather like the court in Crossley v Volkswagen, the court took the view that the claims concerned a developing area of law, and that disputed legal questions should be resolved on the basis of actual facts established at trial.  There would in any event have to be a trial, because there were some individual reliance claims, as well as claims under section 90 arising from three rights issue prospectuses where reliance did not need to be shown.  The judge took the view that, in order to take that course, he did not need to be convinced that the Allianz Funds case was wrong, because he was not deciding the issue: he was merely deferring the position to trial as a matter of case management and in the light of his uncertainty as to the correct answer to the legal question raised.
Clearly very careful consideration will need to be given in due course to the effect of the Privy Council’s decision in Credit Suisse Life (Bermuda).  First, it will need to be decided whether the reliance requirement in Schedule 10 § 3 to FSMA is the same as the common law test of reliance or inducement in the law of deceit.  If so, then a second question will be whether the misleading statement or omission  can be said to have operated on the claimant’s minds in circumstances where they relied on it only in the sense of having been induced to make an erroneous assumption that the market price was untainted to misleading public statements or omissions by the company whose shares they bought.  It will be interesting to see.
Thank you for listening to me.
Mr Justice Henshaw
9 February 2026
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