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i) Higher Administrative Court (OVG) Schleswig-Holstein decision of 23 May 2023 
A/320;  

ii)  Stichting Car Claim v Stellantis [C/13/712812 / HA ZA 22-72]CT; 

iii)  Regional Court (LG) Ravensburg Decision of 12 February 2021, 2 O 393/20; 

iv) Higher Regional Court (OLG) Celle Judgment of 20 March 2024, 7 U 287/22;  

v) Higher Regional Court (OLG) Celle Judgment of 19 June 2024, 7 U 149/22; 

vi) Higher Regional Court (OLG) Karlsruhe Judgment of 24 January 2024, 6 U 10/21; 

vii)  Higher Regional Court (OLG) Stuttgart Judgment of 19 October 2023, 24 U 
103/22; 

viii)  Higher Regional Court (OLG) Stuttgart Judgment of 9 November 2023, 24 U 
14/21; 

ix) Higher Regional Court (OLG) Stuttgart Judgment of 11 January 2024, 24 U 
241/22;  

x) Higher Regional Court (OLG) Stuttgart Judgment of 22 February 2024, 24 U 
254/21; 

xi) Higher Regional Court (OLG) Karlsruhe Judgment of 25 September 2024, 6 U 
155/21; 

xii)  Higher Regional Court (OLG) Karlsruhe Judgment of 13 December 2023, 6 U 
198/20; 

xiii)  Higher Regional Court (OLG) Stuttgart Judgment of 29 February 2024, 24 U 
1424/22; 

xiv) Higher Regional Court (OLG) Karlsruhe Judgment of 26 June 2024, 6 U 215/21; 

xv) Higher Administrative Court (OVG) Schleswig-Holstein Decision of 6 November 
2019, 5 MB 3/19. 

The admissible legal background: conclusions 

240. There was much discussion and citation of authority as to the relevance and bindingness 
of the authorities which had been cited. 

241. By closing the central issues, and the only ones which require to be determined in the 
main body of the judgment, are: 

i) The question of what elements of CLCV are binding; 

ii)  The question of the extent to which post IPCD authority (which would if pre-IPCD 
be binding) should be regarded as persuasive and should not be departed from 
unless there is compelling reason to do so;  
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At the March 2024 CMC the ALGLOs were selected/confirmed (including 
Nissan/Renault and PCD).  

284. The overall structure of the litigation was ordered in three initial tranches:  

i) A KBA Trial in October 2024 to consider solely issues relating to the binding 
nature of KBA Decisions;  

ii)  A PDD Trial beginning in October 2025, with a 10 week window for evidence 
followed by a 3 week (plus reading) window for closing and legal submissions at 
which hearing Non-ALGLO Defendants would be invited to make non-duplicative 
representations on issues of law; and  

iii)  A Quantum Trial beginning in October 2026.  

285. Directions were also made for sample vehicles, statements of case and disclosure, the 
testing programme, and expert evidence.  Initially, it was directed that there were to be 
52 sample vehicles in total, namely 16 Mercedes sample vehicles drawn from vehicles 
with engine categories OM651, OM642 and OM607; 12 Ford sample vehicles; 12 PCD 
sample vehicles; 6 Nissan sample vehicles; and 6 Renault sample vehicles.  Provision 
was made for later consideration as to whether there should be any reduction or 
refinement of the number of sample vehicles to be considered at the PDD Trial. 

286. Paragraphs 32 and Schedule 1 to the Order set out the factual and legal issues for 
determination at the PDD trial.  It was the first of a series of Pan NOx hearings to case 
manage these proceedings to the PDD trial. 

287. The March 2024 Order further provided that any judgments following the KBA Trial or 
the PDD Trial would bind all parties in the Pan NOx litigation, including the Non-
ALGLOs, on issues of law, regardless of whether any such party had participated in the 
trials. 

288. A Pan-Lead CRO was subsequently agreed. Since each GLO is separate, the Pan-Lead 
CRO includes a selection notice process requiring the Claimants to provide notice of the 
potential collateral use of documents disclosed by one Lead Defendant against another. 

289. From March 2024 it was quite clear that expert evidence and testing would be at the heart 
of the case.  

290. Permission was given for each party to rely on expert evidence in automotive software 
engineering and mechanical engineering. A timetable was set for experts' discussions, 
joint statements and the exchange of reports (although the notes record that extensions 
occurred in practice); 

i) The parties were directed to meet and seek to agree a testing programme, 
including how software updates would be applied and removed; 
 

ii)  The timetable was set to permit supplemental reports to be exchanged well ahead 
of August 2025. 
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PCD Mr Lesueur 
Mr Chappelle 

Renault Mr Reverseau  
Mr Pineau 
Mr Bouchez 
 

Nissan  Mr Miguel 
Mr Sauca 
Mr Sasot 
Mr Hirai 
Mr Brown (not called) 

 

338. The following expert witnesses were called: 

 Software Mechanical 
engineering 

Climatology Normal 
Driving 
Conditions 

Claimants Dr Heitz Mr Smithers 
Mr Carder 
Professor 
Martinez-
Botas 
Professor 
Tunestål 

Professor 
Mills  

Dr Tate 

Mercedes Dr 
Martens 

Mr Day  Professor 
Hausberger 

Ford Mr 
Migliorero 

Professor 
Millo  

  

PCD Mr Savage Mr King   
VW   Professor 

Chapman 
 

Renault  Mr Bull  
Professor 
Plá 
Moreno 
Professor 
Jesus 
Vincente 
Benajes 
Calvo 
 

Mr 
Mortimer 
Professor 
Plá Moreno 
Professor 
Benajes 
Calvo 

  

Nissan     
 

339. In general, the witnesses were helpful and made clear that they were trying to assist the 
Court. However, in relation to the factual witnesses the passage of time alone means that 
factual evidence had to be treated with some caution. Factual witnesses are dealt with in 
relation to the action in which they were called. 
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provisions have to be construed together so as to produce an overall result that makes 
sense of the prohibition as a whole in its regulatory context and given the various 
concerns set out in the recitals. Taking the two provisions together the CRDD 
construction clearly works better across the two. 

The context and purpose 

623. There is a wide variety of context and purpose arguments which could be considered 
here. The questions of context and purpose might be taken separately, but in this case 
there is often a question about whether a contextual point feeds into purpose. Thus it 
makes sense to take both together. 

624. Purpose was a major issue between the parties, reverted to repeatedly in the course of 
argument. Again, the arguments divided sharply with each side contending that the 
evidence on purpose and context favoured their own interpretation of the ER. 

625. For the Claimants the purpose of the rules was simple: the reduction of emissions and 
improvement of air quality, for all the very good environmental and health reasons set 
out in the documents leading to the regulation, and the ER itself. For the Claimants that 
is effectively the sole purpose, and it drives a broad interpretation of the definition and a 
strict approach to exceptions. 

626. For the Defendants, it is accepted that the Claimants' argument is correct at a high level. 
But it is incomplete because it fails to recognise the competing demands that arise and 
the other aims that are also pursued. They point to the wider objectives of the ER 
including competitiveness, cost innovation and the need to regulate other pollutants at 
the same time. The overall purpose of the ER is therefore to incentivise and enforce new 
emissions standards to improve air quality, while taking into account the capital-intensive 
research and development that would be needed, in relation to which it was recognised 
to be critical that the additional costs of meeting those emissions targets were not to be 
such as to deter consumers from purchasing diesel vehicles, whilst providing legal 
certainty for manufacturers and clarity as to the expectations placed on them by the 
prescription of clearly defined and definitive tests. The Defendants, therefore, say that 
the prohibition on DDs must be construed consistently with its being part of that overall 
scheme.  

627. On this purpose argument it seems quite clear that the primary purpose of the ER is as 
the Claimants stated, but that whether one regards them as secondary purposes, 
modifications to the primary purpose or important contextual matters, the matters on 
which the Defendants rely form an important part of the picture. 

628. In this respect, as noted above:  

i) The EU TA legislation (of which the ER forms a part) is the result of a series of 
EU-specific policies and targets on inter alia safety, NOx, CO2 and other regulated 
emissions. Recital (20) ER records the purpose of the ER as a consolidating 
measure; 

ii)  The ER is explicit that the improvement of air quality will create a particular strain 
on manufacturers, who will require long lead times to develop technologies and 
implement them in mass production. The ER also requires manufacturers to 
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iii)  Atmospheric Pressure window: there would be a DD (subject to RIE being 
established) on FD3, FD1 and FC6 only; however no RIE is established; 

iv) LNT: not a CRDD, not a DD on template, but a DD on the Claimants' case; 

v) SCR: No CRDD alleged. No PDD. RIE is not established; 
 

vi) 6th gear: No CRDD alleged. No PDD. RIE is not established. 

PCD  

881. On the PCD defeat device allegations: 

i) Split mode is a CRDD. It would also be a DD. RIE is established; 

ii)  Atmospheric Pressure: No CRDD alleged. No PDD. RIE is not established; 
 

iii)  Temperature: No CRDD alleged. No PDD. RIE is not established; 
 

iv) Torque/Speed: No CRDD alleged. No PDD. RIE is not established; 
 

v) Euro 6 Combustion modes: No CRDD alleged. DD subject to RIE (the thermal 
window element of the switch between combustion modes). RIE is not 
established; 

vi) SCR: is not a CRDD. Would not be DD on template approach, but a DD on 
Claimants' case. RIE (marginal) established. 

Renault  

882. On the Renault defeat device allegations: 

i) Temperature: No CRDD alleged. Partial DD (RC2 pre-update and RC3). RIE 
established (RC2 pre-update and RC3). 

ii)  HT Cutoff:  (RC2 only) No CRDD alleged. No DD. RIE is not established; 

iii)  Torque cutoff: No CRDD. DD. RIE is established; 

iv) Warm up 4th/5th gears (RC2 only): No CRDD alleged. DD. RIE is established. 

v) Correction factor: No CRDD alleged. DD. RIE established, but Article 5(2)(c) 
applies in respect of (RC3); 

vi) Delayed start of LP EGR: No CRDD alleged. No DD.  Article 5(2)(c) subject to 
RIE (the thermal window element of the switch between HP/LP EGR). RIE is not 
established; 

vii)  Atmospheric pressure (RC2, RC3 only): No CRDD alleged. No DD. RIE is not 
established; 

viii)  LNT: is not a CRDD. No DD. No RIE. 
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iv) Noise correction: Once the relevant threshold engine temperature is reached for the 
first time outside NEDC, the Noise Correction will be active for the remainder of 
the drive, and the Scale Factor will not decrease; 

v) Engine Start Temperature Correction: If MBC1 started with oil temperature 
between 20°C-32°C (i.e. in the NEDC Zone), this correction would apply a derate 
until the oil temperature rose by a few degrees. By contrast, at starting engine oil 
temperatures of 18°C and below, or 34°C and above, the derate applies throughout 
until oil temperature reaches 85°C; 

vi) Engine Temperature Correction; 

vii)  Idle Correction: This correction applies when MBC1 is above 80°C engine oil 
temperature and idles for a second or longer. It applies a substantial 24% derate; 

viii)  Atmospheric Pressure Correction: each of the CSVs modulate based on 
atmospheric pressure. 

941. Ultimately only a few of these were pursued with any very detailed particularity. Those 
are considered individually below. The remainder are considered together at the close of 
this section. 

Air temperature modulations/Thermal windows 

942. Thermal windows are alleged in relation to MBC1 (original and update), MBD1 (original 
and update), MBC6 (original) and MBD6 (original).. The windows were: 

i) A lower temperature component, namely:  

a) below 15°C AAT in Bypass Mode in MBC1 original and below 0°C AAT in 
MCB1 update;  

b) below 10°C AAT in Bypass Mode in MBD1 original and below 5°C CAT in 
MBD1 update;   

c) below 10°C AAT in Bypass Mode in MBD1 original and below 5°C CAT in 
MBD1 update; 

d) below 20°C CAT above 1,800 RPM, and below 10°C CAT at all other engine 
speeds in Cooler and Bypass Modes MBD6 original.  

ii)  A higher temperature component, namely:  

a) below 20°C CAT above 1,800 RPM, and below 10°C CAT at all other engine 
speeds in Cooler and Bypass Modes MBD6 original;  

b) above 37°C AAT in Cooler and Bypass Modes in MBD1 original and above 
50°C CAT in MBD1 update;  

c) above 30°C CAT at engine speeds below 1,200 RPM, and at all engine speeds 
above CAT of 40°C in Cooler and Bypass Modes in MBC6 original;;  
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is not indicative of the presence of a DD. Rather, it reflects the physics of a diesel engine, 
in which in order to maintain stable combustion it is necessary to modulate the EGR rate 
at higher torques and higher speeds. Mr Day noted that he would expect different ranges 
of speed and torque between an NEDC drive and an on-road drive, and therefore different 
EGR rates, because running excessive EGR in high speed and/or load conditions gives 
rise to a risk of sub-optimal combustion. 

964. The evidence here did not really establish a relationship between the maps and the 
evidence on torque/speed in the NDC context and thus it was hard even to judge whether 
any DD existed. 

965. However the argument can be short circuited by reference to RIE.  The Claimants largely 
rely on the axiomatic relationship here. However that is negatived by the detailed 
evidence based on extrapolation. Imperfect as the Extrapolation Approach is, it is the 
best evidence which is available. It shows: 

i) MBC1: CCFs ranged from 2.28 to 4.18 (excluding the MBC1 IF 20 May on-road 
test with a CCF of 5.39 which was a test with an abnormal driving style of frequent 
accelerations which generated higher levels of NOx);  

ii)  MBC6: CCFs ranged from 1.03 to 4.48; 

iii)  MBD1: CCFs ranged from 0.89 to 2.47;  

iv) MBD6: CCFs ranged from 0.48 to 1.31. 

966. The bulk of these test results are therefore giving CFs below the RDE initial CF of 2.1, 
even before test-to-test variability is taken into account. 

Noise correction 

967. MBC6 and MBD6 IF employed an ESTG or Noise Correction. The correction modulated 
the EGR rate by reference to a range of parameters including, amongst others, the engine 
oil temperature at start, the maximum engine oil temperature during the engine cycle, 
and the selected gear. 

968. Once the relevant threshold engine temperature is reached for the first time, the Noise 
Correction will be active for the remainder of the drive, and the Scale Factor will not 
decrease. Engine temperature aside (which is current/dynamic), other key parameters are 
historic (i.e. the engine oil temperatures at start and the maximum temperature on the 
drive). The reason why this correction is apt to be a DD is that it is designed not to activate 
in the NEDC. 

969. The only tests where the Noise Correction was not active were the NEDC Tests and the 
Swirl Deactivation Tests (which are simply NEDC tests with the swirl flap actuators 
modified). The Noise Correction activated in all the other tests including the Key Off 
test, the 4 x NEDC tests, the WLTC tests, the RDE tests and the other on-road tests. 

970. The Claimants' case is that the Noise Correction was designed to activate only after a 
first NEDC so that: (i) it would not affect the NOx performance in the regulatory NEDC; 
but (ii) it would activate on a second and subsequent NEDC carried out back to back. 
This is said to be significant because Ki factors are calculated by continuously repeating 
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speed portions of the NEDC. This resulted in NOx emissions over twice the regulatory 
limit. While as Ford pointed out the experts did not have the underlying data so as to be 
in a position to analyse it; or any information in respect of the condition of the vehicle 
used, they had run their own re-test submitted to the regulators which itself appeared to 
replicate not just the spike but also the extent of the spike if 6th gear was run. 

1156. I bear firmly in mind that in test the short acceleration in sixth gear doubled the level of 
emissions over an entire 20 minute test and that this suggests, as the Claimants say, that 
sixth gear accelerations are of disproportionate importance to overall NOx emissions. 
However ultimately I accept the submission that there is no safe evidential basis for 
concluding that the use of sixth gear in NEDC is a PDD or that operating the vehicle in 
sixth gear on the road leads to increased NOx in general.  

1157. Not using sixth gear in test was permitted and effectively followed from the requirement 
to follow the trace for the NEDC test. The precise extent of the spike which would be 
caused by using sixth gear in the test is unclear on the evidence, but there is some basis 
for concluding it would be a significant spike, albeit in a short period. Comparing the in 
test fragment with out of test sixth gear driving is not a fair comparison, because the gear 
change produces a short spike caused by the torque/speed disjunction in a gear shift, and 
sixth gear driving will tend to take place over a longer period. There is no evidence as to 
the effect of prolonged sixth gear driving, still less evidence which splits out whatever 
inevitable and permissible effects there are of higher speed driving. The evidence is a 
jumble. It does not permit a safe conclusion that there is RIE. 
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Summary of outcomes on the DD allegations 

  CRDD Template and 
primary findings  

Claimants' full 
approach 
(evidence on RIE) 

1.  Mercedes CTS �6 x No RIE 
2.  Mercedes Base Maps   No RIE 
3.  Mercedes Cooler 

/Bypass  
 x x 

4.  Mercedes Air temp  Partial if RIE No RIE 
5.  Mercedes Engine Temp   No RIE 
6.  MBC1 Idle  x No RIE 
7.  Mercedes Engine Start  x No RIE 
8.  Mercedes Noise  �6 �6 
9.  Mercedes Atmospheric 

pressure 
 x No RIE 

10.  Mercedes SCR Dosing  x x 
11.  Ford Torque x x No RIE 
12.  Ford Temperature  FC5 FD3 if  RIE No RIE 
13.  Ford Atmospheric 

Pressure 
 FD3, FD1 and 

FC6 if  RIE 
No RIE 

14.  Ford LNT x x �6 
15.  Ford SCR  x X (Art 5(2)(c) 
16.  Ford 6th Gear  x No RIE 
17.  PCD Split �6 �6 �6 
18.  PCD Atmospheric 

pressure 
 x �6 

19.  PCD Temperature  x No RIE 
20.  PCD Torque/Speed  x No RIE 
21.  PCD Euro 6 

combustion modes 
 Partial, if  RIE No RIE 

22.  PCD Euro 6 SCR x �6 if  RIE �6 
23.  Renault temperature  mixed �6 
24.  Renault HT cut off  x No RIE 
25.  Renault Warm up 4th 

and 5th Gears RC2 
 �6 �6 

26.  Renault Correction 
factor 

 �6 �6 (Art 5(2)(c) 
RC3 

27.  Renault Torque cut off x �6 �6 
28.  Renault delayed start up  x Art 5(2)(c) 
29.  Renault Low 

Atmospheric pressure 
 x �6 

30.  Renault LNT x x No RIE 
31.  Nissan temperature 

HP/LP 
 �6 �6 

32.  Nissan Low 
temperature cut off 

 x x 

33.  Nissan HT cut off  x x 
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34.  Nissan Correction 
Factor 

 �6 �6 

35.  Nissan Torque cut off  �6 �6 
36.  Nissan delayed start of 

LP EGR 
 x Art 5(2)(c) 

37.  Nissan atmospheric 
pressure 

 x x 

38.  Nissan LNT x x No RIE 
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