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FOREWORD

This report was published initially in July 2008 as an interim draft. It was published in
order to enable various stakeholders and other interested parties to assess the nature of the

proposals that would ultimately be made.

It was also published in draft form in order to enable the authors to produce, at the
request of a number of interested parties, a set of draft Civil Procedure Rules and a draft
Collective Action Act. The aim of both is to stimulate debate and to provide concrete,
albeit indicative, examples of the form such rules and statutory provisions could take
consistently with the substantive recommendations made. Further research has also been
carried out on the present Group Litigation Order in order to assess if, and how, it might

be improved in a reformed landscape.

Additionally, given the importance which the Civil Justice Council places on the
indivisibility of the right of effective access to justice for claimants and defendants,
further work had been carried out to assess how best to ensure that any proposed reform

is one which is consistent with equality of arms.

Finally, I would like to thank all those who have contributed to the drafting of this report.

John Sorabji
November 2008
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“Improving Access to Justice through Collective Actions”

Developing a More Efficient and Effective Procedure

for Collective Actions

INTRODUCTION
1. This paper is published as formal advice to the Lord Chancellor.

2. The paper makes a series of recommendations that aim to improve, through the
proposed civil procedure reforms, access to justice for citizens through collective
actions.! The recommendations do not seek to change, introduce, or remove

citizens’ substantive legal rights.

3. The Civil Justice Council has consulted extensively on the findings and
recommendations through a series of stakeholder events held throughout 2006-
2008. A list of organisations who have contributed appears at Appendix B. The
authors have also engaged in a considerable number of other consumer events and
consultations, a number of which are listed at Appendix C. The recommendations
it makes are supported by an overwhelming majority view of stakeholders

consulted, unless otherwise indicated.

4. The authors have reviewed a substantial volume of research material from a
considerable number of common law and civilian jurisdictions. A non-exhaustive
list of material reviewed appears at Appendix D. It should be noted that the views
expressed in this report are not necessarily the individual views of the authors,

whose contributions reflected their own areas of expertise.

! See Glossary for definition.
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5. This report should be read in conjunction with “The Future Funding of Litigation
-Alternative Funding Structures” published in June 2007, which makes specific
recommendations for the funding of collective or multi-party claims (Executive
Summary at Appendix E). It should also be read in conjunction with “Improved
Access to Justice — Funding Options and Proportionate Costs, published in August
2005 (Executive Summary at Appendix F).

6. The Civil Justice Council remains committed to the overriding principles
published in previous reports.” These principles state that the delivery of access to

justice is dependent upon

(1) a meritorious case; the participants having at the outset access to means of

funding their case;

(11) the lawyers on each side having at the outset access to reasonable

remuneration;
(ii1))  the cost of (i1) and (iii) being proportionate to what is at stake; and

(iv)  the availability of an efficient and properly resourced civil justice system.

7. The Civil Justice Council intends that the reforms proposed in this report are not
only consistent with these principles, but in being so are equally consistent with
the principles Lord Woolf identified as basic and necessary features of a civil
justice system capable of delivering effective access to justice for all, claimant
and defendant alike. Those principles can be summarised as follows. A civil

justice system:

1. should be just in the results it and they deliver;
2. should be fair and be seen to be fair;

3. should ensure litigants have an equal opportunity, regardless of their

2 E.g., The Future of Litigation Funding — Alternative Funding Structures, (CJC) (June 2007) at 7.
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resources, to assert or defend their legal rights;

4. should ensure that every litigant has an adequate opportunity to state his or her
own case and answer their opponent’s;

5. should treat like cases alike (and conversely treat different cases differently);

6. should deal with cases efficiently and economically, in a way which is
comprehensible to those using the civil justice system and which provides
litigants with as much certainty as the litigation permits; and do so within a

system best organised to realise these principles.’

8. It is these principles, which reflect Lord Woolf’s commitment to procedural
justice now being as important as substantive justice, which guide the Civil

Justice Council in making its recommendations.

9. The Civil Justice Council invites the Lord Chancellor to provide a formal

response.

3 Lord Woolf MR, Access to Justice: Interim Report to the Lord Chancellor on the Civil Justice System in
England and Wales (HMSO) (1995), Chapter 1.3.
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PART 1
EXECUTIVE SUMMARY

KEY ASSUMPTIONS, FINDINGS and RECOMMENDATIONS

KEY ASSUMPTIONS
Key Assumption 1 -

It is unrealistic to expect the Government will provide the funds to enable a new method

of resolving collective claims outside the civil process.
Key Assumption 2 -

Ombudsman or Regulatory Systems are not primarily suited to resolve the very wide

range of detriment that can give rise to the need for large scale remedial action.
Key Assumption 3 -

Private enforcement is to be preferred to state funded regulatory intervention due to the

differing primary aims of private enforcement and regulation.
Key Assumption 4 —
Collective action reform is consistent with the Government’s policy statements

supportive of collective private action and is in addition desirable in the light of European

. . . . . . 4
policy which is focused on improving collective redress for consumers.

* E.g., Her Majesty’s Treasury, Budget 2007, (HC 342) at 3.45 — 3.48.



16




17

CIVIL
JUSTICE

COUNCIL

KEY FINDINGS

KEY FINDING 1 -

Existing procedure does not provide sufficient or effective access to justice for a wide
range of citizens, particularly but not exclusively consumers, small businesses,

employees wishing to bring collective or multi-party claims.
KEY FINDING 2 -
Existing collective actions are effective in part, but could be improved considerably to

promote better enforcement of citizens’ rights, whilst protecting defendants from non-

meritorious litigation.

KEY FINDING 3 -

There is overwhelming evidence that meritorious claims, which could be brought are

currently not being pursued.

KEY FINDING 4 -

There are meritorious claims that could fairly be brought with greater efficiency and

effectiveness on a collective rather than unitary basis.
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KEY FINDING 5 -

Effective collective actions promote competition and market efficiency, consistent
with the Government's economic principles and objectives, benefiting individual citizens,
businesses and society as a whole. Equally they are effective mechanisms through which

individual rights can be upheld.

KEY FINDING 6 -

Collective claims can benefit defendants in resolving disputes more economically and

efficiently, with greater conclusive certainty than can arise through unitary claims.

KEY FINDING 7 -

The Court is the most appropriate body to ensure that any new collective procedure is
fairly balanced as between claimants and defendants, the latter of which should be
properly protected from unmeritorious, vexatious or spurious claims as well as from so-

called blackmail claims.

KEY FINDING 8 -

The proposed new collective procedure should apply to all civil claims which affect

multiple claimants.

KEY FINDING 9 -

There should be no presumption as to whether collective claims should be brought on an
opt-in or opt-out basis. The Court should decide, according to new rules, practice
directions and/or guidelines, which mechanism is the most appropriate for any particular
claim taking into account all the relevant circumstances. In assessing whether opt-in or
opt-out is most appropriate the court should be particularly mindful of the need to ensure

that neither claimants’ nor defendants’ substantive legal rights should be subverted by the
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choice of procedure.

KEY FINDING 10 -

The majority of the proposed procedural reforms could be introduced by Rules of Court
(the CPR), developing existing procedure and principles laid down in case law. Primary
legislation may be considered a more complete option to introduce a modern collective
action and will be necessary, given the jurisdictional basis of the civil courts and other

civil fora, if discrete reform is introduced in such fora as the CAT or the ET.



20



21

CIVIL
JUSTICE

COUNCIL

SUMMARY OF RECOMMENDATIONS

RECOMMENDATION 1
A generic collective action should be introduced. Individual and discrete collective
actions could also properly be introduced in the wider civil context i.e., before the CAT or

the Employment Tribunal to complement the generic civil collective action.

RECOMMENDATION 2
Collective claims should be brought by a wide range of representative parties: individual

representative claimants or defendants, designated bodies, and ad hoc bodies.

RECOMMENDATION 3

Collective claims may be brought on an opt-in or opt-out basis, subject to court
certification (see Recommendation 4). Where an action is brought on an opt-out or opt-in
basis the limitation period for class members should be suspended pending a defined

change of circumstance.

RECOMMENDATION 4
No collective claim should be permitted to proceed unless it is certified by the court as
being suitable to proceed as such. Certification should be subject to a strict certification

procedure.

RECOMMENDATION 5

Appeals from either positive certification or a refusal to certify a claim should be subject
to the current rules on permission to appeal from case management decisions. Equally, all
other appeals brought within collective action proceedings should be subject to the

normal appeal rules. Class members may seek to appeal final judgments and settlement
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approvals.”

RECOMMENDATION 6

Collective claims should be subject to an enhanced form of case management by
specialist judges. Such enhanced case management should be based on the
recommendations of Mr Justice Aikens’ Working Party which led to the Complex Case

Management Pilot currently in the Commercial Court.

RECOMMENDATION 7

Where a case is brought on an opt-out or opt-in basis, the court should have the power to
aggregate damages in an appropriate case. The Civil Justice Council recommends that the
Lord Chancellor conduct a wider policy consultation into such a reform given that it

effects both substantive and procedural law.

RECOMMENDATION 8

To protect the interests of the represented class of claimants any settlement agreed by the
representative claimant and the defendant(s) must be approved by the court within a
‘Fairness Hearing’ before it can bind the represented class of claimants. In approving a
settlement or giving judgment on a collective claim the court should take account of a
number of issues in order to ensure that the represented class are given adequate

opportunity claim their share of the settlement or judgment.

RECOMMENDATION 9
There should be full costs shifting.

RECOMMENDATION 10
Unallocated damages from an aggregate award should be distributed by a trustee of the
award according to general trust law principles. In appropriate cases such a cy-pres

distribution could be made to a Foundation or Trust.

5 CPR 52.
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RECOMMENDATION 11

While most elements of a new collective action could be introduced by the Civil

Procedure Rule Committee, it is desirable that any new action be introduced by primary

legislation.
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PART 2
EXISTING LAW AND PROCEDURE

Summary

This chapter sets out the current mechanisms for managing claims which involve multi-

parties, either claimant or defendant.

INTRODUCTION

1. There are at present a number of different procedural mechanisms which can be
used to manage multi-party litigation in the civil justice system of England and
Wales (England).® They are: the test case; consolidation and single trial of
multiple actions; the Group Litigation Order; and the representative action.

Test Cases

2. The simplest way in which the court can manage efficiently a multiplicity of

individual claims is via the use of the test case. Unlike other jurisdictions, such as
Austria or Germany,” England does not have a statutory or a formal test case
procedure.® English civil procedure has traditionally provided the court with the
necessary power to manage litigation so that where a large number of individual
claims, each raising a common, or perhaps several common, factual or legal

issues all but one or a small number of actions which raise those common issues

® England and English should be read as a reference to England and Wales or English and Welsh.

7 See Stuyck et al, An analysis and evaluation of alternative means of consumer redress other than redress
through ordinary judicial proceedings, (Leuven University) (2007) at 262.

¥ Although see GLOs below.
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are prosecuted to final determination.” Selection of those actions to go forward is
usually a matter for the parties, rather than the court. In order to facilitate the
prosecution of the selected actions, the court possesses the power to stay the
remainder either on its own initiative or with the parties’ consent. The power to
stay arose originally under the court’s inherent jurisdiction to control its own

process. It is now given statutory form by CPR 3.1(2)(f).

3. Determinations arrived at in test cases have precedential effect in respect of those
stayed or any future actions. They do not however in and of themselves finally
determine those actions. Recent instances where test cases have been selected as a
means to effectively manage a large body of claims arising out of the same issues

of law or fact are: the credit-hire litigation;'® and the bank charges litigation."'

Consolidation of Proceedings and the Single Trial of Multiple Actions

4. The prosecution of test cases involves the selection and prosecution of an
individual claim or claims which give rise to representative issues i.e., ones
common to other actions. In addition to this the CPR provides two mechanisms
through which large numbers of individual claims can be prosecuted

simultaneously.

5. In the first instance the court can consolidate any number of individual actions
into one single set of proceedings.'”> In Lubbe v Cape plc, for instance, over 3000
claims were consolidated in this way.> Once consolidated the claims are treated

as if they were and are in fact one single action with multiple parties joined to it."*

6. The consolidation power serves to ensure that parties to litigation, primarily

defendants, are not vexed with the cost and delay of having to defend a number of

? A similar process is evident in the Employment Tribunals, where test cases can be selected and prosecuted
to final determination.

1% Dimond v Lovell [2002] 1 AC 384.

"' The Office of Fair Trading v Abbey National Plc & Others [2008] EWHC 875 (Comm).

12 CPR 3.1(2)(9).

13 [2000] 1 WLR 1545 (HL).

' Civil Procedure 2008, Vol. 1 (Sweet & Maxwell) (2008) (Waller LJ, ed) (The White Book 2008) at
3.1.10.
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separate claims which could have been brought in a single action. It thus seeks to
ensure the efficient and economic prosecution of actions in order to give rise to
finality of litigation. This was reflected in the original use of the power to
facilitate the effective joinder of claims that could and ought properly to have
been brought within a single set of proceedings by a claimant or claimants against
the same defendant.'” It can however be exercised more widely than this as it can
be used to consolidate proceedings which although commenced as separate
claims, could have been joined within a single claim. In this it is not limited to

claims where there are common claimants and defendants.'¢

7. The power to consolidate proceedings is a discretionary one. The discretion is a
flexible one. The -current provision, CPR 3.1(2)(g), unlike its statutory
predecessors, is unfettered by any specific guidance.'” The power to consolidate
under the Rules of the Supreme Court (RSC) and the County Court Rules (CCR)
could only be exercised where the various proceedings gave rise to: i) a common
question of law or fact; or ii) that the rights to relief claimed in the proceedings
arose in respect of or out of the same transaction or series of transactions; or iii)
that it was desirable for some other reason to join the claims. As a new procedural
code the CPR is not bound by the guidance developed under its statutory
predecessors. However, it is likely that because the consolidation power, as with
all provisions within the CPR, is subject to the overriding objective, the previous
guidance will remain of importance to a court assessing whether to exercise its

discretion.'®

8. The second management power provided by the CPR is one which enables the
court to direct that two or more claims can be tried on the same occasion.'” This
power, unlike the power to consolidate, does not result in the claims being joined

in a single action. It is therefore a power used to co-ordinate the effective and

1> Martin v Martin [1897] 1 QB 429 (CA).

' Payne v British Time Recorder Co. Ltd [1921] 2 KB 1 (CA).
"RSC Ord. 4.9 (1) and CCR Ord. 13 1. 9 (1).

'8 White Book 2008 at 3.1.10.

¥ CPR 3.1(2)(h).
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efficient prosecution of individual claims, which continue to exist as separate
claims. The fundamental purpose of this power is, as it is for consolidation, to

save litigation time and cost.

Group Litigation Orders (GLOs)

9.

The final mechanism whereby English civil procedure enables the court to
effectively and efficiently manage a multiplicity of individual claims, which
remain as such, is the Group Litigation Order or GLO.?® The GLO is a relatively
recent innovation. It was introduced into the CPR in May 2000 as a consequence
of recommendations made by Lord Woolf within his Final Access to Justice
Report.?' It was introduced in recognition of the fact that the existing procedural
mechanisms (the test case, consolidation and representative actions) were not
sufficient to enable the court properly and effectively to manage large numbers of
claims which shared a common legal or factual basis. They were inadequate
because they had not been designed specifically to deal with the problems to
which large scale multi-party litigation gave rise.”> This inadequacy was felt
particularly sharply during the 1980s and 1990s as the courts were required to
deal with a series of multiparty litigation arising from a sequence of transport and
product liability disasters; insurance claims; and environmental claims.” During
the course of the actions arising out of one defective pharmaceutical product,
Purchas LJ indicated that in the absence of the introduction of a new form of
procedure the court could not adequately deal with such cases under the then

procedural regime. He put it this way:

“There may well be a strong case for legislative action to provide a jurisdictional
structure for the collation and resolution of mass product liability claims,
particularly in the pharmaceutical field, but this court cannot devise such rules.

* For a detailed introduction see: Andrews, English Civil Procedure: Fundamentals of the New Civil
Justice System, (Andrews (2003)) (OUP) (2003) at 9744f.

2! Civil Procedure (Amendment) Rules 2000 (SI 221 of 2000). They were introduced by way of statutory
instrument as it had previously been recognised that the court could not itself fashion ad hoc case by case
rules to govern group litigation: see Nash v Eli Lilly & Co [1993] 4 ALL ER 383 at 409; Woolf, Access to
Justice: Final Report to the Lord Chancellor on the Civil Justice System in England and Wales (HMSO,
London) (1996), Chapter 17.

22 Woolf (1996) at Chapter 17.7 — 17.13.

2 Andrews (2003) at 975.
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In this sense we echo the remarks made by Lord Donaldson MR in Davies (Joseph
Owen) v Eli Lilly & Co [1987] 3 All ER 94 at 96, [1987] 1 WLR 1136 at 1139
under the heading 'The concept of the "class action” as yet unknown to the
English courts'.”

The then existing mechanisms were inadequate because they had not been
designed specifically to deal with the problems to which this type of litigation
gave rise.”* Since GLOs were introduced 62 such orders have been made, largely
relating to product liability claims, physical and sexual abuse claims, holiday

. . . . 2
claims, and financial services claims.?

10. The GLO regime is set out at CPR 19.10 — 19.15, which states:

“Definition

19.10 A Group Litigation Order (‘“GLO’) means an order made under rule
19.11 to provide for the case management of claims which give rise to
common or related issues of fact or law (the ‘GLO issues’).

Group Litigation Order

19.11
(1) The court may make a GLO where there are or are likely to be a number of
claims giving rise to the GLO issues.

(The practice direction provides the procedure for applying for a GLO)

(2) A GLO must —
(a) contain directions about the establishment of a register (the *group
register’) on which the claims managed under the GLO will be entered;
(b) specify the GLO issues which will identify the claims to be managed as
a group under the GLO; and

(c) specify the court (the ‘management court’) which will manage the
claims on the group register.

(3) AGLO may -

(@) in relation to claims which raise one or more of the GLO issues —

2 Woolf (1996) at Chapter 17.7 — 17.13.
2 For a complete list of such orders see, (http://www.hmcourts-service.gov.uk/cms/150.htm). The chapter,
entitled “Evidence of Need”, deals with reported problems and difficulties of the GLO.
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(i) direct their transfer to the management court;

(ii) order their stay (GL) until further order; and

(iii) direct their entry on the group register;
(b) direct that from a specified date claims which raise one or more of the
GLO issues should be started in the management court and entered on the
group register; and
(c) give directions for publicising the GLO.

Effect of the GLO

19.12

(1) Where a judgment or order is given or made in a claim on the group
register in relation to one or more GLO issues —

(a) that judgment or order is binding on the parties to all other
claims that are on the group register at the time the judgment is
given or the order is made unless the court orders otherwise; and
(b) the court may give directions as to the extent to which that
judgment or order is binding on the parties to any claim which is
subsequently entered on the group register.

(2) Unless paragraph (3) applies, any party who is adversely affected by a
judgment or order which is binding on him may seek permission to appeal
the order.

(3) A party to a claim which was entered on the group register after a
judgment or order which is binding on him was given or made may not —

(a) apply for the judgment or order to be set aside (GL) , varied or
stayed (GL) ; or
(b) appeal the judgment or order,

but may apply to the court for an order that the judgment or order is not
binding on him.

(4) Unless the court orders otherwise, disclosure of any document relating
to the GLO issues by a party to a claim on the group register is disclosure
of that document to all parties to claims —

(a) on the group register; and
(b) which are subsequently entered on the group register.

Case management

19.13 Directions given by the management court may include directions —

(a) varying the GLO issues;
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(b) providing for one or more claims on the group register to proceed as test
claims;

(c) appointing the solicitor of one or more parties to be the lead solicitor for
the claimants or defendants;

(d) specifying the details to be included in a statement of case in order to
show that the criteria for entry of the claim on the group register have been
met;

(e) specifying a date after which no claim may be added to the group
register unless the court gives permission; and

(f) for the entry of any particular claim which meets one or more of the GLO
issues on the group register.

(Part 3 contains general provisions about the case management powers of the
court)

Removal from the register

19.14
(1) A party to a claim entered on the group register may apply to the
management court for the claim to be removed from the register.

(2) If the management court orders the claim to be removed from the
register it may give directions about the future management of the claim.

Test claims

19.15
(1) Where a direction has been given for a claim on the group register to
proceed as a test claim and that claim is settled, the management court may
order that another claim on the group register be substituted as the test claim.

(2) Where an order is made under paragraph (1), any order made in the test
claim before the date of substitution is binding on the substituted claim unless
the court orders otherwise.”?°

11. It is evident from the foregoing that the GLO regime is a case management
regime designed to manage effectively a large number of individual claims, which
raise common or related issues of law or fact. A GLO is not a form of
representative action. Representative claimants or defendants are not identified or
selected under a GLO. On the contrary individual claims are brought within an
overarching managerial framework; a framework which, in common with the rest

of the CPR, must operate according to the overriding objective (CPR 1.1) so as to

6 CPR PD 19 — Group Litigation Orders, supplements the rules.
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promote judicial and party efficiency and economy.”’ That being said the GLO
regime does accommodate the possibility that an individual claim can be selected
to go forward as a test case within the GLO framework. Where a claim goes
forward as a test case any determination will bind the other claims subject to the
GLO and can, if the court directs, bind any claims which are subsequently entered

onto the group register.”®

The Representative Rule

12. It is a feature of English procedure that any number of parties can be joined to a
single set of proceedings.” This capability underpins the court’s power to
consolidate a large number of claims into a single set of proceedings; wherein all
the parties to each individual claim so consolidated becomes a party to the new,
single action. Multiplicity of parties within a single claim can however lead to
practical difficulties. It can, as Zuckerman notes, lead to ‘duplication and
confusion.”*® It can lead to unnecessary cost and delay. It can therefore undermine
the proper and efficient administration of justice. This problem has long been
recognised by the English courts and resulted in the High Court of Chancery

developing the representative action.’’

13. Representative actions brought under the representative rule (CPR 19.6) permit
one named claimant or defendant prosecuting or defending an action on both his
behalf and on behalf of a class of individuals (the represented class).*> The
representative party in this way acts not only for others (the represented class)
who have an interest in the litigation but does so on the basis that they, the

representative party, has the same interest in the litigation as the represented class.

27 On the cost-saving motivation which lies behind the GLO see: Boake Allen Ltd v Revenue & Customs
Commissioners [2007] 1 WLR 1386 at 1394 per Lord Woolf.

* CPR 19.12.

* CPR 19.1.

nd
3 Zuckerman, Zuckerman on Civil Procedure, Principles of Practice, (2006) (2 Ed) (Sweet & Maxwell)
at 508.
31 See Markt & Co Ltd v Knight Steamship Co Ltd [1910] 2 KB 1021 (CA) (Markt) for a discussion.
32 The representative party must itself be capable of joinder as a proper claimant or defendant in non-
representative proceedings: see CPR 19.6(1).
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14. The represented class, unlike where a number of claims are consolidated, are not
joined to the action. They are not therefore automatically subject to disclosure or
costs obligations.*® They are however bound by the court’s determination of the

claim.**

15.  The choice of representative claimant or representative defendant enables the
court to proceed expeditiously and economically to judgment; it thus facilitates
the proper administration of justice. A representative action can take one of three
forms: 1) active, where a claimant acts as the representative party; ii) passive,
where a defendant acts as the representative party; or iii) active and passive which

combines both of the former two types of representative action.>

16. The current rule as to representative actions is set out in CPR 19.6, which states

that:

“19.6
(1) Where more than one person has the same interest in a claim —
a) the claim may be begun; or
b) the court may order that the claim be continued, by or
against one or more of the persons who have the same interest as
representatives of any other persons who have that interest.

(2) The court may direct that a person may not act as a representative.
(3) Any party may apply to the court for an order under paragraph (2).

(4) Unless the court otherwise directs any judgment or order given in a
claim in which a party is acting as a representative under this rule —

(a) is binding on all persons represented in the claim; but
(b) may only be enforced by or against a person who is not a party
to the claim with the permission of the court®.

(5) This rule does not apply to a claim to which rule 19.7 applies.”’

3 Andrews, English Civil Procedure, Fundamental of the New Civil Justice System, (2003) (Oxford) at

989.

3 CPR 19.6(4).

3% Andrews, English Civil Procedure, Fundamental of the New Civil Justice System, (2003) (Oxford) at 987
36 See, Howells v Dominion Insurance Company Ltd [2005] EWHC 552.

37 This provision is the statutory successor to RSC Ord. 15 . 12 and CCR Ord. 5 r. 5. The court’s power to
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17. The present rule, as did its statutory predecessors, imposes two preconditions
upon taking representative proceedings. First, there needs to be more than one
potential claimant or defendant. There must be a class of individuals to be
represented, even if the class is as small as two. Secondly, the represented class
must have the ‘same interest.” Same interest is given a very narrow definition in
the authorities; although in recent years the stringency of this test has been
somewhat relaxed. In strict terms, as defined by Lord Mcnaughton in Bedford v
Ellis® and explained by the Court of Appeal in Markt & Co Ltd v Knight

Steamship Co Ltd,*” ‘same interest’ means:

1) acommon interest arising, for instance, under a common document;
il) acommon grievance; and

iii) aremedy beneficial to all, but not damages.

18. The strict interpretation of the commonality test and the inability to obtain
damages has resulted in the representative rule being underused within the
framework of English civil procedure.”” This underuse has continued despite a
number of decisions that have attempted to render it of greater utility. Prudential
Assurance Co Ltd v Newman Industries Ltd [1981] Ch. 229 at 246 — 247, which
held that the action could be used in claims arising from tort as well as contract
and that a declaration could be made that the represented class were entitled to
damages, which could then be pursued on an individual basis. EMI Records Ltd v
Riley [1981] 1 WLR 923 established that damages were recoverable in a
representative action where the global quantum to the entire class was
ascertainable. It is thus arguable that but for the Markt requirement that there be a

common document the Bank Charges litigation could have proceeded under the

direct proceedings to continue as representative proceedings originated from the practice of the High Court
of Chancery. CPR 19.7 governs representative proceedings brought where the representative prosecutes or
defends the proceedings on behalf of interested persons who cannot be ascertained.

¥ [1901]1AC 1 (HL) at 7 — 12.

[1910] 2 KB 1021 (CA); esp. see Fletcher Moulton LJ at 1035. Also see Buckley LJ’s dissenting
judgment which arguably properly followed the Court of Appeal in Chancery’s decision in Warrick v The
Queen’s College, Oxford (1870) LR 6 Ch. App. 716 at 726.

% Andrews (2003), ibid.
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representative rule following EMI Records given that the global quantum to the

entire class of bank account holders is ascertainable.

Following from these two decisions the Court of Appeal in The Irish Rowan
explained that it had erred in Markt when it, held that the rule had to be
interpreted without reference to pre-1873 Chancery practice.*' It went on to
outline how: 1) the rule as then drafted had safeguards, consistent with the old
practice, for class members who wished to disassociate themselves from the class;
that the rule permitted class members to opt-out of the class; that as the class
members entered into identical contracts there was sufficient commonality.
Relying on EMI Records amongst others, it went on to affirm that damages claims

were not to be automatically excluded from representative actions.**

Most recently Morritt VC in Independiente Ltd v Music Trading On-Line (HK)
Ltd examined the scope of the rule in its CPR guise: CPR 19.6.* He noted that
the principles governing the rule were the same post-CPR as they were pre-CPR,
albeit the rule had to be interpreted and applied consistently with the overriding
objective.** In particular the definition of ‘same interest’ in the rule had to be
interpreted flexibly and in conformity with the overriding objective. The test to
establish whether the rule was appropriate for the case was that laid down by
Ellis: common interest, common grievance and relief beneficial to all. There was,
contrary to Markt, a common interest despite the presence of different defences.

Damages were available where they were beneficial to all.

Despite these developments the representative rule remains underused in English

civil litigation, despite its self-evident and acknowledged similarities to the US

class action, of which it is simply one form.*’

1119901 2 QB 206 at 237 — 239.

*211990] 2 QB 206 at 227 — 241.

#[2003] EWHC 470 (Ch).

#[2003] EWHC 470 (Ch) at [21] & [23].

5 Class Actions in the United States of America: An Overview of the Process and the Empirical Literature,
(RAND Institute for Civil Justice, Santa Monica, California, USA (2007) (Pace (2007)) at 7.
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PART 3

COMPARATIVE LAW - COLLECTIVE REDRESS IN OTHER JURISDICTIONS

Summary
This chapter examines the range of collective action regimes introduced in a number of

common law and civilian jurisdictions.

United States’ Federal regime

1. The best-known collective action is the class action, which is operative in the federal
jurisdiction of the United States (the US class action). Rule 23 of the US Federal
Rules of Civil Procedure (FRCP) has operated in its present form since 1966. A class
action procedure had previously been implemented when, in 1938, the US Federal
Rules of Civil Procedure were adopted, although it dates back further than this and
shares a common origin in Anglo-American equity proceedings.”® However, the
previous incarnation of Rule 23, which subdivided classes into ‘true’, ‘spurious’ or
‘hybrid’ actions, was generally considered to be confusing and obfuscatory, and so the

rule was redrafted by the Rules Advisory Committee in 1964, and adopted in 1966.

2. Essentially, FRCP 23 has two parts. Rule 23(a) (entitled, ‘Prerequisites to a class
action’) outlines the four requirements that all class actions must meet (numerosity,

commonality, typicality, and adequacy of representation), and in addition to this, the

“ Notes to Rule 23 of the FRCP.
(http://www.federalcivilprocedure.com/FED_RULES OF CIV_PRO_E ARTICLE 04 Rule 23.0 Class_
Actions NOTES.htm).
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class action must fall within one of the Rule 23(b)(1) or (b)(2) or (b)(3) categories.
The first two of these aforementioned categories generally endorse compulsory class
membership (although, rarely, some courts have contemplated a discretionary power
to allow opt-outs in these categories), and apply where the class members are not
principally pursuing damages, but are, instead, bringing their action against a limited
fund, or for injunctive or declaratory relief. In comparison to its (b)(1) and (b)(2)
counterparts, the purpose of the rule 23(b)(3) class action is to enable class members
to recover damages, subject to a right to opt-out of the proceedings (which right must
be adequately notified to the class members), and thereafter, all class members who

have not opted out will be bound by any decision rendered on the common issues.

3. The four requirements of Rule 23(a) have to be coupled with two further
requirements which the Rules Advisory Committee considered to be necessary and
appropriate for (b)(3) class actions: that the common issues predominate over the
individual issues; and that a class action is superior to other available methods for the

fair and efficient adjudication of the dispute.

4. The FRCP was the subject of considerable review over the years, but was not actually
amended until 1998, when a new Rule 23(f) was added, effective 1 December 1998,
establishing a system for permissive interlocutory appeals from orders granting or
denying class certification. Further amendments were introduced on 1 December
2003, relevant to: the timing of certification decision and notice; judicial oversights of
settlements; attorney appointment; and attorney compensation. Other statutes have
also sought to reform US class actions jurisprudence. In 1995, the Private Securities
Litigation Reform Act of 1995 was passed, in order to deal with difficulties which
had arisen with the commencement and conduct of securities fraud class actions; and
in 2005, the Class Action Fairness Act of 2005 was passed, primarily in order to
redress some difficulties with class action settlements (such as coupon settlements,
which have received much negative comment from some members of the judiciary

and academics) and to expand the jurisdiction of federal courts over class actions.

5. The actual and perceived excesses of the United States’ class action model have
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attracted much adverse comment in England. However, as law reform and academic

commentary have equally observed, the differences between the two jurisdictions are

both numerous and significant:

(@)

(ii)

(iii)

Although some costs-shifting does occur in US litigation, particularly
under certain statutes, the normal US costs rule is that each party bears
their own legal costs; in England, costs-shifting is however the norm.
Thus, litigants in England who fear an adverse costs award, should they
lose, face a significant disincentive to litigation in comparison with their
US counterparts. As a necessary corollary of the absence of cost-shifting,

security for costs applications are not a feature of the US class action,;

In the US the disclosure process operates as much as a means to define the
nature of the cause of action as it does to secure evidence relevant to the
cause of action. It does so not just through documentary disclosure but
also through the widespread use of oral interrogatories (depositions). The
disclosure obligation is, in addition to this, much wider than it is in
England. This use of disclosure is one of the fundamental causes of the
high litigation costs associated with the US class action and one of the
central bases for the pressure to settle that stems from unmeritorious, so-
called, blackmail suits. There is no suggestion that the fundamental role
and nature of disclosure in England will, or even ought to, change to
broaden it beyond standard or specific disclosure or that the use of oral
interrogatories would have to increase if a collective action were
introduced. The US system of discovery, particularly its role in framing
the nature of the claim, is a feature of its civil justice system per se and is
not simply a feature of the US class action. It is not a feature of the

English civil justice system nor should it be;

In the US, jury trials (constitutionally enshrined in the US Constitution’s
Seventh Amendment in respect of federal trials) are more common than

they are in England where they are confined to, e.g., deceit, defamation
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actions, actions for malicious prosecution and false imprisonment.*” The
ancillary uncertainties of how a jury would view the merits of a class
action and assess damages are significant factors in US class actions

litigation which do not apply to or arise in English civil trials;**

(iv)  Case management is very much a part of the post-Woolf reforms, and
explicit endorsement of case management is to be found in both the CPR
and in recent judicial task forces (such as the Report and
Recommendations of the Commercial Long Trials Working Party
(December 2007)). By comparison, some US judges prefer a system
whereby courts respond to parties’ requests for judicial hearings but do not
otherwise involve themselves in the litigation, thereby adopting a less

active approach to the case’s progress;

(v) At the present time, percentage-based contingency fee agreements are not
available for contentious business in England i.e., for actions brought
before courts, whereas they are a common feature of US litigation. Even if
contingency fees where to become permissible in England in future, as
with the US, it is presumed that they would be subject to court scrutiny.
The prospect of large contingency fee awards becoming a feature of
English litigation seems remote: they are not an essentially feature of any

collective action;

(vi)  The availability of punitive damages is restricted in England under the
Rookes v Barnard principle. This is in stark contrast to the US, where
punitive and treble damages are available more frequently in cases which
are brought as class actions.* Furthermore the rationale for this wider
availability of punitive or treble damages in the US is absent from

England: it exists in the US as a consequence of the more widespread use

7 County Courts Act 1984 s66; Supreme Court Act 1981 s 69.

* Jury trials remain a possibility in England in respect of, for instance, defamation proceedings. This is
however atypical.

* Rookes v Barnard [1964] AC 1129.
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of the civil justice system as a means of private regulation rather than, as
in England more straightforwardly, a means of enforcing substantive law
rights via the provision of compensatory damages. The nature of the
English regulatory system, bolstered by the Macrory reforms and the
enactment of the Regulatory Enforcement and Sanctions Act 2008
militates against the need to utilise the civil justice system in a way similar
to US approach. It is thus the case that there is little similarity between the
US and English approaches to punitive or treble damages at present; nor
are the conditions likely to prevails in the future which could arguably
justify adopting the US approach. In any event, if such conditions were to
change in future they would do so not as a consequence of the reform of
collective actions but of a change in substantive social and public policy

outwith the remit of the present study;

(vil)  One of the most strident criticisms of the US class actions regime has been
the judicial approval of what are perceived to be unfair settlement
agreements and some of these deficiencies and problems were the subject
of reform in the Class Actions Fairness Act of 2005.>° By contrast, one
would expect English judges to exercise the greatest caution toward, and
scrutiny of, any settlement agreement reached between the parties, given
the strong case management functions which are already exercised in
English litigation, whether under the Group Litigation Order or in

complex litigation generally;

6. On a separate note, the Irish Law Reform Commission noted, as one difference
between the multitude of class actions in the US and what might be expected, should
an opt-out action be introduced into Irish law, that ‘a strong pro bono tradition among
lawyers in the United States has facilitated many class actions, particularly in the

field of civil rights’;>!

%0 Epitomised most eloquently perhaps by the title given to one US article on the subject: Koniak, Feasting
while the Widow Weeps, (1995) 80 Cornell L Rev 1045.
3! Irish Law Commission, Multi-Party Litigation, (2003) (LR CP 25-2003), at 2.05.
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7. There is some suggestion that the levels of compensatory damages, especially for
non-pecuniary heads of damages such as pain and suffering, tend to be higher in the
US than in England, thus increasing the incentive to commence class actions in the
US (especially when coupled with the greater availability of punitive damages). This
again would tend to reflect the nature of jury damages awards, which would not be

replicated in England given that such awards are made by the court;

8. There are also some substantive law differences between English and US law, for
example, the implementation of the fraud-on-the-market theory in the US, per Basic
Inc v Levinson 485 US 224 (1988), whereby a shareholder class can seek to rely on a
rebuttable presumption of reliance that the market for the shares in question was
efficient, and that the class members traded in reliance on the integrity of the market
price for those shares, in order to overcome individual causation problems in
shareholder disputes. Such substantive law differences could be expected to have

. . . . . T 52
some effect on which actions were certified in the respective jurisdictions.

Canada’s provincial regimes

9. The first jurisdiction to enact collective (class) action legislation in Canada was the
civil law jurisdiction of Quebec. It did so through the Act Respecting the Class Action
1978 (see Appendix O). This legislation differs in some respects from the common
law provincial regimes which were enacted subsequently (a defendant’s appellate
rights, and certification criteria such as numerosity, being just two examples). The
first of the common law provinces to introduce a class action was Ontario, through
the Class Proceedings Act, SO 1992 (commenced 1 January 1993). At that time, the
Williston Committee, which was engaged in reforming the Ontario Rules of Civil
Procedure, stated that ‘we are convinced that the present procedure concerning class

»53,

actions is in a very serious state of disarray’””; that assessment was affirmed by the
Canadian Supreme Court in Naken v General Motors of Canada Ltd (1983) 144 DLR

52 For a discussion see Mulheron, Some Difficulties with Group Litigation Orders—and Why a Class Action
is Superior 24 Civil Justice Quarterly (2005) 40, 62-65.
33 Cited by the Manitoba Law Reform Commission, Class Proceedings (2003) 7.
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(3d) 385; (SCC) 410, which held that the standard representative rule (based on the
statutory predecessor to CPR 19.6 and construed consistently with Markt) which at
that time applied in Ontario was ‘totally inadequate’ to cope with modern, complex
claims involving goods and services consumed on a widespread scale that could give

rise to multiple grievances.

10. Other common law provinces gradually followed Ontario’s lead, with legislation
which is similar, but not necessarily identical to, that of Ontario’s. The British
Columbia Class Proceedings Act, RSBC 1996 is notable, as the Alberta Law
Reform Institute has since pointed out, for the fact that its legislature more closely
adhered to the Ontario Law Reform Commission’s extensive recommendations and
draft legislation (contained in Report on Class Actions (1982)) than did the Ontario
legislature in several key features (e.g., in respect of some certification features, and
funding recommendations). Other provinces have since enacted the following class
action statutes: Saskatchewan’s Class Actions Act, SS 2001;55 Newfoundland and

Labrador’s Class Actions Act, SNL 2001;56 Manitoba’s Class Proceedings Act,

CCSM 2003:°7 Alberta’s Class Proceedings Act, SA 2003;58 and New Brunswick’s

Class Proceedings Act, SNB 2006.°° The Federal Court of Canada also has a class

action procedure in place for those limited matters which fall within its jurisdiction

(Federal Courts Rules, S.0.R./98-106, Pt 5.1).

11. The Canadian regimes eschewed the categorisation approach adopted under FRCP
23(b); endorse detailed certification procedures; and are drafted in a fairly detailed
manner, in respect of both the commencement and conduct of class actions

thereunder.

>* Commenced 1 August 1995
> Commenced 1 January 2002.
% Commenced 1 April 2002.

>" Commenced 1 January 2003.
¥ Commenced 1 April 2004.

% Commenced 30 June 2007.
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Australia

12.

13.

14.

Pt IVA of the Federal Court of Australia Act 1976 applies only to claimants whose
causes of action arise under Federal jurisdiction: the Australian Federal jurisdiction is
very wide and far wider than, for instance, the Canadian Federal jurisdiction. As a
consequence its class action regime has been quite extensively used.” Although Part
IVA refers to a ‘representative proceeding’, the Australian model is an opt-out class
action. The only State in Australia to have implemented an opt-out class action is that

of Victoria.

Pt IVA does not follow precisely the recommendations of the Australian Law Reform
Commission report which preceded it. For example, the Australian legislature did not
accept the Commission’s proposals for contingency fees or a public assistance fund
for litigants. Nor did it adopt the Commission’s ‘grouped proceedings’ approach
whereby each group member was to be the equivalent of a party to the proceedings
before the court (devised for what the ALRC perceived was a constitutional
requirement). Instead, class members are not, in the context of Pt IVA, parties to the

proceeding for the purposes of costs or otherwise.

As with the Canadian legislatures, the Australian legislature expressly chose not to
follow the categorisation approach of FRCP 23. However, in contrast to all North
America opt-out class actions, the Australian legislature did not enact a formal
certification requirement within Pt IVA. Instead, there are certain ‘threshold
requirements’, i.e., certification criteria dealing with commonality and numerosity,
which must be satisfied under s 33C, failing which the defendant may challenge the
proceedings as being improperly constituted as representative proceedings. There are
further powers vested in the court to discontinue representative proceedings at least in
class actions form under any of ss 33L, 33M or 33N, where the scenarios stipulated in
those sections are met. A survey of several decisions on Pt IVA illustrates that
defendants have frequently sought to challenge the procedural legality of

representative proceedings by mounting twin attacks, based on the arguments that the

5 This commenced operation on 3 March 1992.
81 See Part 4A of the Supreme Court Act 1986, which commenced operation in 2000.
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s 33C criteria have not been met, and/or that the proceedings should be discontinued
under, say, one the grounds in s 33N. As some Australian commentators have since
noted, it is ironic that the Australian legislature’s determination to avoid certification
has been rebuffed by litigants’ interlocutory challenges that have assumed the role of

de facto certification hearings in any event.

15. Most recently, the Victorian Law Reform Commission, in its Civil Justice Review,
has recommended reform of its class action procedure. Its proposals were that: 1) it
should be clarified that there is no legal requirement that each member of the
represented class have a cause of action against all defendants to the class action
provided that all class members have a legal claim against at least one defendant; ii)
that class actions can be brought ‘on behalf of some of those with the same, similar or
related claims even if the class comprises only those who have consented to the
conduct of proceedings on their behalf”; and iii) conferring on the Supreme Court a

power to make Cy-prés type remedies in appropriate circumstances.

Europe

16. The European landscape is a mixed bag of differing collective redress mechanisms.
There is the opt-in collective action model, as illustrated, for example, by Sweden’s
Group Proceedings Act 2002.% The legislation was originally contemplated as an
opt-out procedure, but this was changed in the final enactment, such that group
members must apply to the court to be included within the group. A further opt-in
model of note is the newly-enacted Italian Azione collettiva risarcitoria, included as

Article 140 of the Codice del Consumo, which came into force on 30 June 2008.

17. There is, on the other hand, the opt-out model, as illustrated by Spain’s Law of Civil
Judgment 1/2000, which commenced on 1 January 2001, and Portugal’s Right of
Proceeding, Participation and Popular Action, No 83/95 of 31 August 1995, both of

which permit actions on behalf of unidentified group members.

®2 Victorian Law Reform Commission, Civil Justice Review, (March 2008) (Report No 14) at 12 and 521 —
561
5 Commenced on 1 January 2003.
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There are also the recent bi-model class action regimes of Denmark, set out in the
Administration of Justice Act, Pt 23, Act No 181/2007 and Norway, under its Civil
Procedure Code; both of which have only been in force since 1 January 2008. Both
regimes stipulate opt-in to be the main model. They both however permit the use of
an op-out collective action where the court is satisfied that certain conditions arise. In
Denmark’s case, for example, the prerequisites are that the individual claims of group
members are low value, and the opt-in model is considered to be an inappropriate
method of dispute resolution. In other words opt-out is permitted in order to increase
access to justice according to the first of the three principles identified by Lord Woolf

(cited infra).

On a different note again, the Netherlands’ model is one which deals is based on
collective settlement agreements arising out of mass torts, such as ‘mass disaster
accidents’,** whereas the German system is one which provides an example of a
situation-specific regime, e.g., its Kapitalanleger-Musterverfahrensgesetz (The Act on
the Initiation of Model Case Proceedings in Respect of Investors), introduced due to
the inability of the then state of the German civil justice system with 17,000 claims

brought by investors against Deutsche Telekom AG.®

There are also European jurisdictions which have no generic collective action
specifically for damages thus far, such as Ireland. Although the Irish Law

Commission recommended the introduction of a GLO regime in 2005.°

% The Act on Collective Settlement of Mass Damages, which commenced on 27 July 2005.

% Commenced on 1 November 2005. For a discussion see, Sturner, Model case proceedings in the capital
markets - tentative steps towards group litigation in Germany, 26 Civil Justice Quarterly (2007) 250.

% Yrish Law Commission, Multi-Party Litigation, (LRC 76-2005) at 69ff. Its original recommendation was
for the introduction of a new class action procedure: see Irish Law Commission (LRC CP 25-2003) at 59.
For a jurisdiction-by-jurisdiction survey of Europe see: BEUC, Private Group Actions: Taking Europe
Forward (8 October 2007, X/049/2007 also see Stuyck (2007). For further details on the Australian,
Canadian and American class action regimes, see: Mulheron, The Class Action in Common Law Legal
Systems: A Comparative Perspective (Hart, Oxford, 2004).
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THE IMPETUS FOR REFORM
- The Policy Context & Political Impetus

Summary
This chapter examines a range of policy proposals on collective and representative claims
from both UK and EU policymakers. The ongoing activity detailed here is indicative of
the consensus around the case for taking action to improve collective redress mechanisms
beyond those currently available to consumers, employees, small businesses, trade
associations and other potential claimants. There is also a consensus that any mechanisms

that emerge must be balanced and proportionate.

Introduction

“There may well be a strong case for legislative action to provide a jurisdictional
structure for the collation and resolution of mass ... claims”.’

1. The question of how most effectively to deal with multiple claims of a similar nature
has been raised and considered by Government and other policymakers on many
occasions over the last decade or s0.°® The terminology used over this period by
different agencies ranges from group litigation, multi-party actions, representative
claims and collective consumer redress. Although the terminology may differ, the

essential thrust of the various papers and proposals has been towards establishing an

7 Nash v Eli Lilly & Co 1993 4 All E R 383, at 409 per Purchas LJ.
68 See, for instance: Davies v Eli Lilly [1987] 1 WLR 1136 at 139; Report of the Review Body of Civil
Justice (Cmd 394) at 274 — 276.
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efficient and balanced procedure for the resolution of multiple or collective claims

which raise similar or common issues of either law or fact.

2. This central question surrounding any collective mechanism was succinctly framed
by the National Consumer Council in a submission to Lord Woolf’s “Access to
Justice” inquiry in the mid 1990s, quoted below, in a passage which predates the

implementation of CPR’s the group litigation provisions.

"As we become an increasingly mass producing and mass consuming society, one
product or service with a flaw has the potential to injure or cause other loss to more
and more people. Yet our civil justice system has not adapted to mass legal actions.
We still largely treat them as a collection of individual cases, with the findings in one
case having only limited relevance in law to all of the others."®

3. This passage is instructive not only in setting the debate about collective claims
firmly in the consumer context but also in alluding to the process and inefficiencies

that arise from dealing with such claims as if they were unitary pieces of litigation.

4. This chapter briefly outlines the last decade’s consultations, inquiries and
consultations which relate to collective redress in the civil justice system. It concludes
that the sustained level of political activity in this area indicates the continuing will
among policymakers to work towards establishing an efficient, balanced procedure

for the collective resolution of like claims.

United Kingdom (England and Wales)

Policy activity — a brief chronology

5. This section sets out relevant policy initiatives on collective redress which have been
developed by agencies other than the Civil Justice Council. It does not deal with the
CJC’s previous reports and recommendations on collective action [which are noted in
the introduction to this paper and included in full at Appendix E and F below]. Nor

does it deal with procedural or policy activity before Lord Woolf’s “Access to

59 Woolf (1996) Chapter 17.1.
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Justice” reports.”® Hence it takes the implementation of the GLO) mechanism in the
Civil Procedure Rules (CPR) as the starting point from which to examine

developments.

Lord Woolf's Access to Justice Reports

6. Lord Woolf’s starting point was that there was in English procedure no specific rules
of court dealing with multi-party actions; albeit this was more a reflection upon the
inadequacy of the representative rule as an effective procedural mechanism than an
absolute criticism. He noted the difficulties which English procedure had had during
the 1990s in dealing with product liability litigation, which gave rise to large numbers

of claimants whose claims each arose from the same legal or factual base.”’

7. Lord Woolf’s conclusions were that:

“(1) Where proceedings will or may require collective treatment, parties or
the Legal Aid Board should apply for a multi-party situation (MPS) to be
established. This would suspend the operation of the Limitation Act. The
court may also initiate an application. Within the MPS, part of the
proceedings could be common to some or all of the claimants, and other
parts could be limited to individual claimants.

(2) Individual claimants would be able to join the MPS at the application
stage and subsequently by entering their names on an initial register.

(3) The court should certify an MPS if it is satisfied that the group or
groups will be sufficiently large and homogeneous, and that the cases
within the MPS will be more viable if there is a collective approach than if
they are handled individually.

(4) Lower value or local cases should be dealt with locally at appropriate
courts by either a High Court or Circuit judge.

(5) A managing judge should be appointed at or as soon as possible
following certification and should handle the action throughout.

(6) In appropriate cases additional support may be provided by the
appointment of a deputy Master or deputy district judge from those
practitioners who already have considerable experience of multi- party

" Woolf (1995) and (1996).

"I Andrews, English Civil Procedure, (Oxford) (2003) at 975 sets out a detailed summary of the many
areas where multi-party claims arose during this period; also see Hodges, Multi-Party Actions, (Oxford)
(2001).



50

litigation.

(7) The court should have a residual power to approve the lead lawyer if a
difficulty arises in appointing one.

(8) The court should usually aim to treat as a priority the determination of
the generic issues while establishing economic methods of handling the
individual cases.

(9) The court should have power to progress the MPS on an 'opt-out’ or
‘'opt-in' basis, whichever contributes best to the effective and efficient
disposition of the case.

(10) In reaching a decision on notice of the action to potential claimants,
the court must take into account the cost of such notice and its usefulness.

(11) The court should be responsible for determining whether the action
has merit and should proceed and the criteria which must be met by those
wishing to join the action.

(12) The court should determine the arrangements for costs and cost
sharing at the outset. The costs of action groups should be recoverable on
taxation.

(13) The Lord Chancellor's Department and Legal Aid Board should
consider the possibility of extending the upper limits of financial eligibility
on the basis of increased contributions. In appropriate cases, with tight
judicial management and control on costs it may be possible for assisted
persons' liability to be assessed and fixed in advance.

(14) The possibility of a contingency legal aid fund should be reconsidered
in the context of these proposals.

(15) The court has a duty to protect the interests of claimants, especially
those unidentified or unborn.

(16) In appropriate cases the court should appoint a trustee.

(17) Multi-party settlements should be approved by the court especially
where the defendant offers a lump sum settlement.

(18) The court should require an identified and finite group of claimants to
have in place from the outset a constitution including provisions relating
to acceptance of settlement.”’

8. These recommendations, and the GLO which they produced, where not simply aimed

at introducing a new procedure for disputes involving multiple parties, albeit one

2 Woolf (1996) at Chapter 17, Recommendations.
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which built on common law developments, they were intended to achieve three ends.
Those ends where identified by Lord Woolf as requiring any new or reformed

procedure to:

e provide access to justice where large numbers of people have been affected
by another's conduct, but individual loss is so small that it makes an
individual action economically unviable;

e provide expeditious, effective and proportionate methods of resolving cases,
where individual damages are large enough to justify individual action but
where the number of claimants and the nature of the issues involved mean
that the cases cannot be managed satisfactorily in accordance with normal
procedure;

e achieve a balance between the normal rights of claimants and defendants,
to pursue and defend cases individually, and the interests of a group of
parties to litigate the action as a whole in an effective manner.”

These three themes — access to justice, proportionality & efficiency, fairness — remain
valid benchmarks to be applied when considering the various consultations and
approaches to collective action since Lord Woolf.”* One of the fundamental
drawbacks of the GLO regime which has been identified since its introduction is that
it fails to facilitate effective access to justice for individuals whose claims fall within
the first of the three goals. Because the GLO, like the opt-in follow-on action in
competition claims, requires individual citizens to take positive steps to commence
litigation or join the claim register there has been little take up or use of it where
claims are individually small even though the totality of the claim when aggregated is

extremely large.

The fact that the GLO may not have been the ideal solution to the problems of multi-
party litigation was itself acknowledged by Lord Woolf, who rightly stated that:

“In this area of litigation more than any other my examination of the problems

3 Woolf (1996) at chapter 17.2.
™ For a recent discussion see: Gibbons, Group Litigation, Class Actions and Lord Woolf’s Three Objectives
— A Critical Analysis, CJQ Vol. 27 (2008) 208.
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does not pretend to present the final answer but merely to try to be the next step
forward in a lively debate within which parties and judges are hammering out
better ways of managing the unmanageable.””

Representative Claims — Lord Chancellor’s Department (LCD) (2001)

11.

Lord Woolf’s comments proved prescient. In early 2001 the LCD issued a
consultation paper “Representative Claims: Proposed New Procedures”.”® This

defined representative claims as:

“... claims made by, or defended by, a representative or representative
organisation on behalf of a group of individuals who may, or may not be
individually named in a situation where an individual would have a direct cause
of action.””’

12. The proposals in the paper would, if implemented, have introduced a generic

13

representative action procedure for all civil claims. Pre-action conduct would have
been governed by a protocol, after which issue of the representative action would be
subject to the court’s permission. The person(s) applying to conduct the matter would
have had to satisfy the court that it would be an appropriate person to act as the
group’s representative (by satisfying indicative criteria which could be set out in rules
of court or a practice direction) and that the representative claim would be an
appropriate way to proceed. The proposals would have allowed both existing
designated bodies (for example recognised consumer organisations) and looser, ad
hoc bodies or groups to apply to be representatives. It would thus have gone beyond
either the GLO or the representative rule in CPR 19.6 because it would have enabled
claims to be brought on behalf of a represented class by a body or organisation which
did not itself have a direct interest in the action i.e., which did not itself have the same

or in fact any cause of action against the defendant.

. As controversially as this proposal at the time, particularly among business and

defendant communities, the paper appeared to advocate an “opt out” approach to

identifying members of the group; albeit this approach had previously been

> Woolf (1996) at Chapter 17.6.
7 http://www.dca.gov.uk/consult/general/repclaims.htm

"7 LCD, Representative Claims: Proposed New Procedures, (February 2001) at [13].
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recommended by Lord Woolf.”® Finally the paper alluded to the possibility of costs

protection for the representative body if the case was brought in the public interest.

14. Following consultation, the LCD’s proposals were not taken forward, with particular
comment being made by the senior judiciary, for instance, as to the necessity for
primary legislation if representative bodies with no direct interest in the litigation
were to be introduced.” Even so, some of the themes of the present debate around
collective redress, examined in further detail in this report at Part 9 may be discerned

from the previous thinking, most notably in:

the need for the court to control an initial permission or “gate-keeper* stage;

e the test of appropriateness (alternatively superiority) of the group or

representative mechanism,;

e the “opt out” approach to the group; and

e the possibility of some form of costs protection for the group

Representative Actions in Consumer Protection Legislation — Department for Trade and

Industry (2006)

15. Although the LCD’s general proposals were not taken forward at the time, limited
proposals for representative actions, which built on the proposal that claims could be
brought by representative bodies, were enacted in the narrower context of competition

law.

16. Section 47B of the Competition Act (inserted by the Enterprise Act 2002) provides

for representative actions in competition cases.*® The section provides for follow on

8 Woolf (1996) at Chapter 17.42 & 17.46.

7 See, LCD, Representative Claims: Proposed New Procedures: Consultation Response (April 2002).

% Only bodies designated by the Secretary of State under the Special Body (Consumer Claims) Order 2005
(ST 2005/2365) may bring this type of representative action. Which (formerly the Consumers’ Association)
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claims only (i.e. after an adverse finding by the regulator), on behalf of named

consumers only (i.e., an opt-in mechanism).

17. After the LCD paper, the matter of representative actions more generally was
examined again in the-then DTI’s consumer strategy published in June 2005.*' This
may well indicate the re-setting of the debate on representative actions and collective
redress within the broader overall consumer protection context. The strategy

document included an unequivocal commitment on representative actions:

We Will

e Introduce representative actions for consumers. Sometimes going to court is
the only way for consumers to get justice, but some consumers may not feel
capable of doing so. We intend to introduce representative actions for
consumers. We will consult further on how this might be done, in particular to
avoid inadvertently creating a compensation culture and to avoid businesses
facing spurious claims. We expect that only certain organisations would be
allowed to bring a representative action and it might be necessary, for
example, for pre-approval to be obtained from a court before proceeding.

18. The consultation paper on representative actions referred to here was subsequently
issued in July 2006.% The key question it raised was whether representative actions
should be permitted on behalf of named consumers only (an opt in mechanism, and
the DTI’s preferred approach) or on behalf of consumers at large (an opt out

mechanism)?

19. The paper set out several further secondary questions, which further developed the

themes of the debate identified above in the LCD paper. These were:

is the only body to have been so designated to date. It has brought one such action, against JJB Sports, to
recover compensation for consumers who purchased replica football shirts at inflated prices.

81 “A Fair Deal For All Extending Competitive Markets: Empowered Consumers, Successful Business”
http://www.berr.gov.uk/files/file23787.pdf

%2 The DTI paper refers to the earlier LCD consultation at its paragraph 11: “The LCD consultation
received a range of responses and there was general support for the greater access to justice that
provisions of this kind would provide. It was decided that provisions of this sort should be introduced only
where there is a clear need for them and through primary legislation. This was partly because this would
allow greater flexibility and fuller consultation than simply making amendments to the court rules by
secondary legislation. In light of these findings we are now setting out proposals to introduce representative
actions for consumer protection legislation.”
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e whether only designated bodies should bring representative actions?
(the DTI’s preferred approach) and
e whether a permission stage before the court should be required?

Other matters relating to defining the scope of the consumer actions to be covered,
dealing with multiple small claims and to assessing what types of similar claims
might be suited to the representative action were also raised. Whilst there were no
express proposals as to funding and costs, the paper did not envisage public funds

being available to support representative claims:

“We do not intend to fund such cases directly from the public purse but see a role for
consumer bodies or other similarly interested groups leading this activity.”

The response to the consultation was published in March 2008, by the renamed
Department for Business Enterprise & Regulatory Reform (BERR).*’ This reported
that business representatives were generally opposed to the proposals with consumer
organisations and the Office of Fair Trading supporting them and arguing they should

apply to consumers at large.

BERR'’s response also alluded to the European Commission’s recent activity in
respect of collective redress for consumers, which is detailed below. It concluded

that:

Building on the responses to the consultation and these policy developments, we
consider that further work is needed to examine the evidence base ... In particular we
are keen to further examine with enforcement authorities what sort of case studies
would suit representative actions, and to what extent could some of these cases be
resolved through a restorative justice approach.

8 http://www.berr.gov.uk/files/file45051.pdf
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These points are further examined in this paper in Part 4 (Evidence of Need for

Reform) and Part 5 (Public Enforcement and the Role of Regulators).

Private actions in competition law: effective redress for consumers and business - Office

of Fair Trading (April & November 2007)

24.

25

26.

In contrast to the previous initiatives, which deal with redress for general civil
wrongs, the consultation (April) and response (November) issued by the OFT deal

with redress for breaches of competition law only.

. The difference is noteworthy insofar as the competition authorities are empowered to

investigate alleged breaches of competition law and to make adverse findings as to
the liability of the market participants and to impose fines for anti-competitive
behaviour. The prospect of this initial, regulatory, finding of liability should facilitate
redress claims — known as follow-on actions — from those who have suffered losses
due to the infringements. The general link between regulatory enforcement and civil

redress is further explored in Part 5.

The OFT consultation paper consulted on proposals grouped around six principles,
quoted below. Whilst certain of these are specific to competition law, the more
general elements (points 4 — 6) clearly echo the three benchmarks - access to justice,

proportionality & efficiency, fairness — set out by Lord Woolf in 1996:

1. consumers and businesses suffering losses as a result of
breaches of competition law should be able to recover
compensation, both as claims for damages on a standalone
basis as well as in follow-on cases brought after public
enforcement action

2. responsible bodies which are representative of consumers
and businesses should be allowed to bring private actions
on behalf of those persons

3. private competition law actions should exist alongside, and
in harmony with, public enforcement
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4. any changes must be aimed at providing access to redress
for those harmed by anti-competitive behaviour, whilst at
the same time guarding against the development of a
‘litigation culture’, in particular the costs, diversion of
management time and chilling effects that can arise from
actual or threatened ill-founded litigation

5. processes and systems should be available to facilitate
effective ways of resolving private competition law actions,
and to encourage settlement of cases without going to
court or trial wherever possible, and

6. the right balance should be struck between requiring
defendants and others to disclose relevant materials to
claimants, and ensuring that this process is not abused.

27. Following consultation, the OFT made a series of recommendations to Government.

28.

Once again, these pick up the themes of the collective action debate identified earlier
in this chapter. Its main recommendation was that existing procedures should be
modified, or new procedures introduced, permitting representative bodies to bring not
only follow-on but also standalone representative actions for damages and/or
injunctions on behalf of consumers, whether for named consumers only (opt-in) or for

consumers at large (opt-out).

An identical recommendation was made in respect of representative actions on behalf
of businesses (again on either an opt-in or opt-out basis, subject to further
consultation). This is of interest in that it for the first time acknowledges that the
range of potential claimants goes far beyond the more conventional consumers and
similarly injured claimants. It is a range which the evidence of need study has
demonstrated through its comparative study of other jurisdictions that goes far
beyond consumer interests and encompasses a broad range of actions, from human
rights cases to employment disputes. The latter point is already demonstrated within
England through the availability of a collective action mechanism in respect of
redundancy or Transfers of Undertakings and the proposal that trade associations be

given a right to commence representative actions through implementation of
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Directive 2004/48 EC.%

29. As regards costs, the OFT recommended permitting, in conditional fee cases a
success fee uplift greater than 100%, in these cases and recommended costs
protection in appropriate cases. It went on to recommend the establishment of a
merits-based litigation fund, which appears in marked contrast to the BERR view that

public funds should not generally be available to pursue representative claims.

The Budget 20075

30. Perhaps the most authoritative statement in terms of support for private actions in
competition claims from Government came in the Chancellor of the Exchequer’s

(then the Right Honourable Gordon Brown MP) budget report 2007:

“Private Actions

3.45. Private actions are an important aspect of a well-functioning
competition regime. An effective regime would allow those affected by anti-
competitive behaviour to receive redress for harm suffered and broaden the
scope of cases that can be investigated, promoting a greater awareness of
competition law and reinforcing deterrence, without encouraging ill-founded
litigation.”

Discrimination Law Review 2005 — 2008

31. In 2005 the Government launched its Discrimination Law Review, the aim of which
was to create a “clearer and more streamlined equality legislation framework which
produces better outcomes for those who experience disadvantage while reflecting

86 Within its terms of reference the Review indicated

better regulation principles.
that one of its key areas of work would be ‘an investigation of different approaches to

enforcing discrimination law so that a spectrum of enforcement options [could] be

% See, for instance, section 189 of the Trade Union and Labour Relations (Consolidation) Act 1992 and
regulation 13 — 15 of the Transfer of Undertakings (Protection of Employment) Regulations 2006 (SI
2006/246); The Patent Office, Consultation Paper: Representative Actions for the Enforcement of
Intellectual Property Rights, (2006).

% Her Majesty’s Treasury, Budget 2007, (HC 342) at 3.45 — 3.48.

% For a summary see: The Equality Bill — Government Response to the Consultation (July 2008) (CM
7454) at 11 (http://www.equalities.gov.uk/publications/Government Response to the consultation.pdf).
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considered’.” In its 2008 response to the Discrimination Law Review consultation,
the Government indicated that it would consider, in light of the present report,
whether there is a case for introducing representative actions in discrimination cases,
and that it would consult on any proposals for reform.*® While it is not covered in the
Civil Justice Council’s evidence of need study, it is apparent that there is a strong case
for concluding that there is an unmet need for a collective action mechanism to enable
the effective prosecution of claims arising out of discriminatory conduct e.g., equal
pay, by employers and service providers, and a clear need for such a mechanism to be
introduced. In respect of employment, while 24% of BME (black and minority ethnic)
individuals report that they believe they have been refused a job during the last five
years because of their race or colour (in contrast to just 3% of white job applicants),"
and 62% of over 50s report that they have been refused employment on grounds of
their age (in contrast to just 5.5% of those aged 30 — 39),” relatively few such claims
are prosecuted. 83% of businesses report that they do not believe they will face any
formal investigation of their employment practises or ever be taken to court as a

consequence of those practises.

32. In the non-employment field, research has revealed that almost half of all disabled
customers are unhappy with the facilities offered by the hospitality trade, with
accessibility topping the list of complaints.”’ At the same time, research
commissioned by the former DfES to assess the impact of the Disability
Discrimination Act 1995 found that many (potential) claimants view the court system
and its procedures as daunting, intimidating and complex, and that this could be a
disincentive to pursue cases. The researchers concluded that this complexity

reinforced the need for expert advice and representation. **

87 http://www.equalities. gov.uk/dlr/terms of ref.htm

% The Equality Bill — Government Response to the Consultation (July 2008) (CM 7454) at 6, 11, 70 and 81
- 82.

¥ Department for Communities and Local Government, Citizenship Survey, April-June 2007, England &
Wales, (October
2007) (http://www.communities.gov.uk/documents/corporate/pdf/citizenshipsurveyaprjun2007.pdf).

% Department for Communities and Local Government, Citizenship Survey, 2005, Cross-Cutting Themes
(June 2006).

°! Caterer and Hotelkeeper Magazine, (6 October 2005).

%2 Institute for Employment Studies, Monitoring the Disability Discrimination Act (DDA) 1995, (1999).
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33. It is therefore clear that there is an access to justice gap for those suffering unlawful
discrimination. This gap is not only preventing individuals from enforcing their rights
but also helps to explains why 42% of businesses are unable to articulate reasons why
they should take steps to ensure that discrimination does not take place and
conversely that equality is promoted.” Effective collective action is needed in this
area, just as it is needed in other areas such as consumer protection, competition law,
contractual disputes and mass torts, to ensure that substantive rights, which may at
present be unenforceable due to the lack of effective collective action mechanisms,
are rendered enforceable. Moreover it is evident, as was recognised by the Irish Law
Commission, in its 2003 Consultation Paper on Multi-Party Actions that collective
actions have an important role to play in the effective prosecution of mass claims
arising out of discriminatory behaviour in the employment field in order to ‘vindicate

civil rights.”**

That they do so is evident, again as noted by the Irish Law
Commission, by the US Supreme Court in its decisions in East Texas Motor Freight v

Rodriguez 431 US 395 (1977) and General Tel Co v Falcon 457 US 147 (1982).

Europe

Collective Consumer Redress - European Commission (2005 onwards)

34. EU policy makers have identified meaningful and accessible consumer redress
mechanisms (i.e., collective actions for consumers) as being at the heart of the single
market across the 27 Member States. Collective redress forms part of the
Commission’s Consumer Policy Strategy for 2007 — 2013, published in March
2007.% The strategy notes that:

If consumers are to have sufficient confidence in shopping outside their own Member
State and take advantage of the internal market, they need assurance that if things go
wrong they have effective mechanisms to seek redress. Consumer disputes require
tailored mechanisms that do not impose costs and delays disproportionate to the
value at stake.

It [the Commission] will also consider action on collective redress mechanisms for

% National Employment Panel, The Business Commission on Race Equality in the Workplace, (October
2007) at 13, paragraph 31.

% Irish Law Commission (LRC CP 25-2003) at 36.

% EU Consumer Policy strategy 2007 — 2013 (Com (2007) 99).
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consumers both for infringements of consumer protection rules and for breaches of
EU anti-trust rules in line with its 2005 Green Paper on private damages actions.

The European Commission’s activity is being led, in tandem, by the Competition
Directorate General (DG COMP) and the Health and Consumer Protection Affairs
Directorate General (DG SANCO).

Anti-trust claims

36.

37.

38.

The policy articulated by the European Commission in respect of competition law is
arguably the more developed, with a Commission White Paper having been published
in April 2008, following the December 2005 Green Paper (noted above).”® The recent
White Paper finds that”’

With respect to collective redress, the Commission considers that there is a clear need
for mechanisms allowing aggregation of the individual claims of victims of antitrust
infringements.

In order to meet this need, the Commission suggests the introduction of representative
actions on behalf of consumers and businesses, and further suggests that these be

complemented by collective actions (on an opt-in basis) in competition matters.”®

The White Paper also deals briefly with the matter of costs, alluding to the potential
need for some form of costs protection or relaxation in relevant cases. Although no
specific recommendations are made, the Paper finds that the “loser pays” or costs
shifting principle has a dual role — playing an important function in filtering out
unmeritorious but equally acting to discourage victims with meritorious claims. The
text skirts round this controversial area in suggesting that national courts may need to
be empowered to derogate from the principle “in certain justified circumstances”: see

the White Paper.

% Kroes, The Green Paper on antitrust damages actions: empowering European citizens to enforce their
rights, (Brussels) (06 June 2006) (Opening speech at the European Parliament workshop on damages
actions for breach of the EC Antitrust rules) at 6.

°7 White Paper on Damages actions for breach of the EC antitrust rules, COM(2008) 165 final, at section

2.1.

% The text of the White Paper uses “suggests” here, rather than any other formulation such as recommends
or advises.
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Collective Consumer Redress

39.

40.

41.

42.

As regards collective consumer redress more widely cast, in late 2005 DG SANCO
commissioned Leuven University to research alternative means of consumer redress
across the EU, other than conventional proceedings. Some two years later, the
completed Leuven research preceded a significant conference on collective redress in
Lisbon in November 2007, addressed by both the Competition and Consumer
Protection Commissioners.” In their speeches both went to some length to reassure
delegates that the Commission is aware of the widespread antipathy across the EU

towards an aggressive US style class action litigation culture.'”

At the Lisbon conference, Commissioner Kuneva announced a consultation on
benchmarks that should feature in effective and efficient redress systems. Formal
consultation on the Commission’s ten benchmarks (included at Appendix G) ran

until the end of March 2008.

More recently, DG SANCO is in the process of conducting and producing a new
study focusing specifically on collective redress in the EU. This seeks to evaluate the
effectiveness and efficiency of existing mechanisms and to assess whether consumers
suffer detriment in Member States where collective redress mechanisms are not
available. At the same time, the Commission launched a further study aimed at
providing more information on the key problems faced by consumers in obtaining

redress for mass claims.

The Commission has stated that it will use the results of these consultations and

% Stuyck et al, An analysis and evaluation of alternative means of consumer redress other than redress
through ordinary judicial proceedings, (Leuven University) (2007) at 262.

190 «<| "am well aware of the concerns about importing a system which, in combination with other features,
have led to excesses in non-European jurisdictions. Let me repeat today that that it is not what the
European Commission has in mind. We have learned from these foreign experiences, their strengths and
their weaknesses. But we are not in favour of introducing wholesale a system which would be alien to our
European traditions and cultures, or which would encourage unmerited claims.” (Commissioner Kroes -
Lisbon, 9 November 2007) and ““To those who have come all the way to Lisbon to hear the words ‘class
action’, let me be clear from the start: there will not be any. Not in Europe, not under my watch.”
(Commissioner Kuneva - Lisbon, 10 November 2007).
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further studies, together with other information provided by stakeholders and
interested parties, to decide whether, and if so, to what extent, an initiative on
collective consumer redress is required at EU level. It will also need to decide what

form any such initiative might take.

As regards timing, the expectation is that the Commission will publish the results of
the two studies and a further consultation on collective consumer redress in December

2008.

European Economic and Social Committee (EESC) (2007 — 2008)

44. In February 2007 the EESC on its own initiative decided to examine and issue and

45.

opinion on ‘[d]efining the collective actions system and its role in the context of

consumer law.” !

In doing so it examined the role and arrangements ‘for a form of
collective group action, harmonised at Community level, in particular in the area of
consumer law and competition law, at least at an initial stage.”'®* It did so with the

aim of promoting further discussion and analysis of the issues.

The EESC in its Opinion arrived at a number of conclusions, which were, inter alia,

that:

(1) Appropriate procedures both at EU level and at member state level should be
available to uphold substantive (material) rights (at 4.1);

(2) Al EU member states, whether through their own constitutions or
incorporation of the European Convention of Human Rights and Fundamental
Freedoms affirm the right to fair trial, which includes the right of meaningful

and effective access to the courts (at 4.2);

(3) Existing legal mechanisms do not always provide such practical and

1% The Opinion is reprinted in full, with the kind permission of the EESC, at Appendix Q.

192 European Economic and Social Committee, Opinion on Defining the collective actions system and its
role in the context of Community Consumer Law, at 1.1.
(http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=0J:C:2008:162:0001:0019:EN:PDF)
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meaningful access to justice (at 4.3);

(4) The creation of a European collective action would secure effective access to
justice to all consumers. It would also be of benefit to commercial operators
through procedural cost savings and through providing legal certainty. It
would also lead to a single European jurisprudence in this area. It would
benefit the development of private international law within the EU and
strengthen consumer law through making it possible for consumers to obtain

fair compensation (at 4.4 — 4.6);

(5) The development of collective actions is not necessarily to be limited to

consumer or competition law (at 5.5);

(6) A new collective action should not be introduced on the basis that it can only
be pursued on behalf of consumers by a representative body such as a
consumer body or Ombudsman. Such mechanisms are primarily regulatory

and are not generally able to obtain effective redress for consumers (at 7.1);

(7) A new collective action should not take the form of a US class action i.e., it
should not incorporate those aspects of a collective action which give rise to
negative aspects of the US system, such as: punitive damages; contingency

fees; forum shopping across State jurisdictions (at 7.1.2);

(8) The merits and drawbacks of opt-in and opt-out where canvassed. In particular
it was noted that there were significant disadvantages to an opt-in system i.e.,
procedural delay, low take-up right etc. It was also noted that concerns that
arose as to whether an opt-out system was compatible with the right to fair

trial could be met (at 7.2);

(9) A certification stage, carried out by the court, is necessary as is court approval
of any settlement. Proper procedures should be put in place to allow for

evidential disclosure. Such actions should only be brought before designated
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courts. (at 7.3);

(10)  Compensation for all forms of damage (pecuniary and non-pecuniary)
must be available under a collective action. Proper mechanisms should be
put in place to calculate damages and distribution of damages to class

members, either directly or if necessary indirectly (at 7.4);

(11)  An effective and expeditious appeal procedure should be in place,

available to both claimants and defendants (at 7.5);

(12)  Any new action must be self-financing, although a support fund should be
established for those litigants who cannot afford, at the outset of
proceedings to fund an action. Such a support fund could be funded on a

polluter-pays principle (at 7.6)

Conclusion

46.

47.

48.

The widespread developments outlined in this chapter demonstrate that the need to
provide proper, efficient and effective access to justice where large numbers of
individual citizens have collectively suffered similar losses has been a key concern of
a wide range of policy makers over a considerable period of time. Coupled with this
has been the explicit recognition that any measures to improve access to justice

through reform in this area must be both balanced and proportionate.

These two factors — access to justice, delivered via a balanced and proportionate
mechanism — remain the touchstones by which proposals to improve the mechanisms
through which collective action can be effectively and fairly pursued (including those

made in this report) will be measured.

The recent policy debate on collective action has been active on two levels, both in
England and in the EU. First - and generally the more advanced — relates to
competition law, in which a limited representative mechanism already exists in

England and Wales and in which proposals have been put forward both the OFT and



66

BERR and, at the European level, by the Commission. The second level covers civil
claims generally and consumer claims in particular. Prior to this report, detailed
practical proposals for a generic collective action in England have not been put
forward, although the issue had been examined on several occasions by various

agencies.
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CIVIL
JUSTICE

COUNCIL

PART 5
PUBLIC ENFORCEMENT and the ROLE OF REGULATORS

Summary

This chapter considers the present position in respect of non-court based regulatory

methods of redress.

There are at the present time a number of public enforcement mechanisms, which are
able to facilitate the provision of consumer redress. Public enforcement can arise in a
number of ways and through a number of vehicles. The following is intended to be an

indicative rather than exhaustive study.

Ombudsman

2.

Ombudsman schemes have been a feature of the regulatory landscape since the early
1960s when the Parliamentary Ombudsman was created.'” As Seneviratne put it
ombudsmen are ‘“complaint-handlers, [who provide] ‘an impartial, accessible,

399104 .
2104 There are a wide

informal, speedy and cheap means of resolving complaints
variety of such schemes at present, some of which are the product of legislation

whereas others have been established by private industry, for example, the

193 See Justice, The Citizen and the Administration: the Redress of Grievances (Stevens, 1961). For a
detailed account see, Seneviratne, Professorial Inaugural lecture (17 April 2000, Nottingham Law School)
(http://www.bioa.org.uk/otherinfo/Ombudsmen-2000-Mary%20Seneviratne.pdf).

1% Seneviratne (2000) at 16, citing: Giddings, The ombudsman in a changing world (1998) 8 (6) Consumer
Policy Review 202 at 203.
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Parliamentary and Health Service Ombudsman, the Financial Ombudsman Service,
the Legal Services Ombudsman, the Pensions Ombudsman, the Ombudsman for
Estate Agents,'” the Removals Industry Ombudsman Scheme, and the

106 I addition to these formal Ombudsman

Telecommunications Ombudsman.
schemes there are similar bodies which fulfil the same role e.g., the Police

Complaints Authority or the Broadcasting Standards Commission.'"’

3. Ombudsman schemes, unlike their counterparts in, for instance, Denmark, do not

1% Rather they tend to complement

initiate or fund litigation before the civil courts.
the civil justice system by providing an informal, inquisitorial forum for resolving a

variety of complaints both economically and efficiently.

4. Ombudsman schemes have available to them a range of remedies where they find a
complaint to have been made out. They can require the subject of the complaint to
provide an apology, to change their behaviour or to provide the complainant with
compensation, although such compensation will not be an equivalent level to that

which would be available in legal proceedings if the matter were justiciable.'””

Regulators
5. In addition to Ombudsman schemes a large number of industry sectors are subject to

regulation. Regulators exist, for instance, in respect of competition law (the

110

Competition Commission, the Office of Fair Trading ), the pensions industry (the

195 The Estate Agents’ Ombudsman is now capable of requiring payment of consumer compensation as a
consequence of the Consumer Estate Agents and Redress Act 2007.

1% For an exhaustive list see: http://www.ombudsman.org.uk/contact_us/if we_cannot_help.html\ or the
British and Irish Ombudsman Association: http://www.bioa.org.uk/index.php

197 Seneviratne (200) at 15.

198 http://www.forbrug.dk/english/dco/. This is despite the suggestion, by, for instance, the CAB that a
universal Consumer Ombudsman ought to be introduced to provide a more effective means via which
consumers could be provided with compensation. Such a body if introduced would provide a means of
providing effective redress for multiple consumer claims which would complement well any new
mechanism introduced into the English civil justice system. It would do so as it would facilitate
compensation consistently with the proper emphasis on alternative dispute resolution: see Citizens’ Advice
Bureau, Representative Actions in Consumer Protection Legislation: Consultation Response to the DTI.
(October 2006) at 2.

19 http://www.adrmow.org.uk/go/SubSection_15.html;jsessionid=aDU3QMbUnMV5

1% See, for instance the various powers under Part 8 of the Enterprise Act 2002, such as the implementation
of the Injunctions Directive (Directive 98/27/EC) which established a ‘common procedure to allow



http://www.ombudsman.org.uk/contact_us/if_we_cannot_help.html
http://www.bioa.org.uk/index.php
http://www.forbrug.dk/english/dco/
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Pensions Regulator), financial services (the FSA),''" health and safety (the Health
and Safety Executive) and the railways (the Office of Rail Regulation). A non-
exhaustive list of regulators is given in Schedule 5 of the Regulatory Sanctions and

Enforcement Act 2008.''?

6. Regulatory regimes exist as a means to ensure that certain specific industries or
business sectors operate consistently with substantive law. For instance, the Office of
Fair Trading seeks to ensure that businesses do not abuse their market position or
operate concerted practices to the detriment of market efficiency or consumer
welfare. Equally, the Office of Rail Regulation regulates the rail industry in order to
ensure, for instance, that train operators do not abuse their monopolistic position and

comply with health and safety law.'"

7. Regulatory regimes exist where, as Macrory put it “. . . Government cannot be
confident that the whole of the sector covered will voluntarily comply with the

standards or achieve desired outcomes.”''*

Regulators are, in the first instance then,
compliance mechanisms. But where compliance with standards is not achieved
consumers will often suffer detriment. Regulators will thus, as a corollary of their
primary aim, ensure that consumer detriment is kept to a minimum by ensuring
proper compliance with relevant standards. Regulatory schemes, in this way, as

Macrory saw it rightly, had a number of features. The paramount aim was to ensure

that businesses in the regulated sector were punished effectively where they failed to

consumer bodies to stop unlawful practices [detrimental] to the collective interest of consumers anywhere
in the EU.” The Directive is implemented into English law through section 217 of the Enterprise Act 2002.
""!'See section 382 — 383 of the Financial Services and Markets Act 2000.

"2 The listed regulators are: British Hallmarking Council, Charity Commission for England and Wales,
Coal Authority, Competition Commission, Countryside Council for Wales, Environment Agency, Financial
Services Authority, Food Standards Agency, Football Licensing Authority, Forestry Commissioners,
Gambling Commission, Gangmasters Licensing Authority, Health and Safety Executive, Hearing Aid
Council, Historic Buildings and Monuments Commission for England (“English Heritage”), Housing
Corporation, Human Fertilisation and Embryology Authority, Human Tissue Authority, Information
Commissioner, Local fisheries committees, Natural England, Office of Communications, Office of Fair
Trading, Office of Rail Regulation, Pensions Regulator, Security Industry Authority, Statistics Board. Other
regulators not included within the ambit of the Regulatory Sanctions and Enforcement Act 2008 are, for
instance, Ofwat (water industry), Oftel (television, radio and related media), Ofgem (energy industry),
Postcomm (postal services industry).

'3 http://www.rail-reg.gov.uk/

"4 Macrory, Regulatory Justice: Making Sanctions Effective, (Final Report) (November 2006) at 15.
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comply with regulatory requirements. Punitive measures were to be combined
however, where pertinent, with other measures aimed to induce behavioural
modification so as to deter future non-compliance. Finally, they existed to ensure that
redress was given to those who suffered a detriment as a consequence of established

non-compliance.'"”

There are however a number of problems with the use of
regulatory mechanisms and regulators as the means to provide effective consumer

collective redress.

8. First, not all industries or businesses, for instance, operate within a regulated sector,
nor is there, as in the case of Denmark, a single body that can initiate proceedings
against any business which has caused consumer detriment. There is no
omnicompetent regulator nor does there appear to be any suggestion that one either
should or might be introduced. Equally, not all regulators have or are likely to be
given the power to require compensatory awards to be paid to consumers. Postcomm,
for instance, is constitutionally unable to respond to individual complaints and, a
fortiori, it is unable to provide either individual or collective redress. While it is
anticipated that the absence of such compensatory delivery mechanisms is to be
rectified to a degree by the Regulatory Sanctions and Enforcement Act 2008, a
number of regulators will not to be given the power to require the payment of
compensation to individuals, but only it seems where the regulator is certain beyond a
reasonable doubt that a relevant offence has been committed.''® Equally, there always
remains the possibility, as the CAB pointed out in their consultation response to the
DTI, that a regulator may be disbanded at some future point in time.''” Taken either
singularly or together these points strongly suggest that there will thus be an access to
justice gap for those individuals, singly or collectively, who suffer injury as a
consequence of action by an actor within a regulated industry where the regulator
does not have the power to require compensation payments to be made. Equally, even
where the power to award compensation does exist it will only exist to the criminal

standard of proof rather than to the civil standard of proof; thus institutionalising an

"> Macrory (2006) at 35.

1% See section 42 (2) of the Regulatory Sanctions and Enforcement Act 2008

"7 Citizens’ Advice Bureau, Representative Actions in Consumer Protection Legislation: Consultation
Response to the DTI. (October 2006) at 8.
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access to justice gap for those citizens who could, if an effective and efficient civil
procedural mechanism existed to enforce their rights, have enforced them as other

citizens can by satisfying the court to the lower civil standard.

9. A second difficulty arises however in respect of those regulators who are or will be
able to facilitate the provision of compensatory awards to consumers. That difficulty
arises from the nature of regulatory regimes, which unlike the civil justice system are
not designed to provide full compensatory redress to consumers either singularly or
collectively. The primary function of regulatory regimes, is as Macrory makes clear,
to ensure compliance with statutory and other regulatory norms. Regulatory sanctions
exist and the means to facilitate compliance either through deterrence or punitive
sanction.''® While they may be able to require compensation to be paid such awards
may well be a secondary consideration for any regulatory regime. Where such redress
conflicts with the regulator’s primary role it might well be anticipated that the
primary role will take precedence. It would be anticipated that a regulator, in order to
ensure future compliance or encourage industry whistle blowing, may well enter into
leniency agreements with individual businesses which might give rise to the regulator
either taking no action against that business or require it to pay less than full
compensation to those consumers who had been adversely affected by its actions. As
EC Competition Commissioner Kroes argues, “[u]nlike courts, which address and
enforce the rights of individuals, the authorities act in the general interest.”'" She

further explains that:

““...no matter how closely public intervention mirrors the concerns of consumers, no
matter how effectively the fines that we impose punish and deter unlawful behaviour,
the victims of illegal behaviour will still not be compensated for their losses. Public
enforcement is simply not there to serve this goal. It is there to punish and deter

'8 As evident in Macrory’s six penalties principles, Macrory (2006) at 10: “A sanction should: 1. Aim to
change the behaviour of the offender; 2. Aim to eliminate any financial gain or benefit from non-
compliance; 3. Be responsive and consider what is appropriate for the particular offender and regulatory
issue, which can include punishment and the public stigma that should be associated with a criminal
conviction; 4. Be proportionate to the nature of the offence and the harm caused; 5. Aim to restore the harm
caused by regulatory non-compliance, where appropriate; and 6. Aim to deter future non-compliance.”

9 Speech: Enhancing Actions for Damages for Breach of Competition Rules in Europe (22 September
2005) at 2, accessible online at:
<http://europa.cu/rapid/pressReleasesAction.do?reference=SPEECH/05/533 & format=HTML&aged=0&lan
guage=EN&guilLanguage=en>.
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illegal behaviour. It cannot make amends for the damage and suffering caused to
consumers. Therefore, consumers should be empowered to enforce their rights
themselves.”'*°

10. Thirdly, even in those areas where regulators wish to ensure full compensation is paid
to adversely affected consumers, doubts must arise as to whether regulatory action is
the most efficient and economic means by which this can be provided. To begin, it is
doubtful whether public bodies would be able to act upon every single case of
infringement, as Commissioner Kroes states, “even the best competition authority
cannot know at first hand every problem in every sector of the market.”'*!
Furthermore it can be argued that regulators are not themselves in the best position to
assess certain types of damage which involve difficult factual questions e.g., non-
economic loss such as general damages for pain and suffering, as they may well be
required to do following enactment of the Regulatory Enforcement and Sanctions Act
2008. Equally, it is doubtful that regulators are able, absent legal action before for
instance a tribunal such as the Competition Appeal Tribunal, to economically and
efficiently ensure that compensation is paid where a business contests liability or
contends that they have not breached any relevant regulatory norm. Regulatory action
taken by the OFT, for instance, arising out of bank charges in 2008 required resort to
formal litigation, and only then after a concerted media campaign and large scale
individual action before the courts. Not only was regulatory action here essentially
reactive but due to the robust defensive stance taken by the relevant businesses it

required resort to the civil justice system in any event.

11. Moreover any compensatory award which might be made following the changes
effected by the Regulatory Sanctions and Enforcement Act 2008 are unlikely to form
an effective means of providing effective access to justice in the context of civil

justice given that it requires that compensation should only be awarded where the

12°Speech: Making consumers' right to damages a reality: the case for collective redress mechanisms in
antitrust claims 9 November 2007) at 3, accessible online at
<http://europa.eu/rapid/pressReleasesAction.do?reference=SPEECH/07/698 & format=HTML &aged=0&lan
guage=EN&guilLanguage=en>.

2l Speech: Regulating for Competition and Growth (17 February 2005), accessible online at:
http://europa.eu/rapid/pressReleasesAction.do?reference=SPEECH/05/98 & format=HTML &aged=0&langu
age=EN&guilanguage=en>.
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regulator is satisfied to the criminal rather than the civil standard of proof.'** This
places claimants at a distinct disadvantage and one not envisaged by Macrory, who
recommended a civil standard of proof.'”® Absent acceptance of a civil standard of
proof, which was specifically rejected by the government in respect of Macrory’s
recommendations, regulation cannot as argued by some, provide an effective means

of ensuring collective civil redress.

12. Equally, it can be questioned whether the proposed new compensatory mechanism
envisaged by the 2008 Act may well not prove successful given the lack of use of
similar powers by the FSA which exist under sections 382 and 383 of the Financial
Services and Markets Act 2002. Equally, as Hodges points out similar powers to
award compensation which have existed within the wider context of criminal

procedure have since their introduction in 1973 ‘not been widely used.” '**

History
suggests that the same lack of use may well arise post-enactment of the 2008 Act;
even if it were accepted that the access to justice gap which exists in the civil justice
fora is properly met through the use of either regulators or the criminal courts

applying the criminal standard of proof.

13. Furthermore, regulatory bodies are not equipped with the resources to enable them to
fulfil their public enforcement role, nor are they likely to have the resources available
to pursue every meritorious compensatory action. The question thus arises as to why
certain individuals should be denied effective access to justice because a regulator
does not have the resources to pursue an action on their behalf. As OFT Chairman,
Philip Collins explained, “What is clear is that competition authorities cannot, and
should not, take on every case. Our work has to be prioritised, limited taxpayers'
resources allocated accordingly and the progress of cases speeded up.”'*> Where a
regulator cannot for legitimate reasons take on a case, absent an effective procedural

mechanism for citizens to utilise the access to justice gap will remain. Taking these

122 Section 42 (2) of the Regulatory Enforcement and Sanctions Act 2008.

12 Macrory (2006) at 46fF.

2% Hodges, Global Class Actions Project Country Report: England and Wales, (2007) at 4
(http://globalclassactions.stanford.edu/reports.html#england).

125 public and private enforcement challenges and opportunities (6 June 2006), at 15:
<http://www.oft.gov.uk/shared_oft/speeches/0306.pdf>



14.

15.
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factors into account, the argument, as put by Commissioner Kroes that “[a]nyone
harmed by unlawful action should not have to wait for a public body to intervene” '
becomes more persuasive. Both Philip Collins and Commissioner Kroes point
towards the necessity of their being an available, effective and efficient civil
mechanism which at the very least would complement regulatory compensatory
action and would do so where it was shown to be a superior compensatory
mechanism in the circumstances (i.e., it would be a question for the superiority

question at the proposed certification stage).

Regulatory mechanisms for collective consumer redress like Ombudsman schemes,
are not without problems. They are not all encompassing: they are not just limited to
the consumer field but they are not all-encompassing even in that field. Not all
regulators are constitutionally able to require compensation payments to be made. It
is not necessarily the case that regulatory action is either more efficient or economical
than action via the civil justice system. Most significantly however, reliance on
regulators as the vehicle for providing compensation is based on a fundamental flaw.
Regulators exist to regulate not to ensure the provision of compensation. They are the
converse of justice systems, which exist to give proper effect to substantive law and,
as a necessary corollary, ensure compensation is paid to those whose substantive
rights have been infringed. The co-option of regulators as deliverers of redress is as
flawed as the co-option of the civil justice system as a primary means of regulation.
The fear must be that a regulator will where necessary to further effective future
compliance with regulatory norms sacrifice the requirement that proper compensation
is paid to consumers both individually and collectively. The regulatory imperative

will inevitably take precedence.

In the circumstances while Ombudsman schemes and regulatory mechanisms may
provide in certain circumstances more effective and efficient means through which

collective action and compensation could be pursued the limits inherent in such

126 More private antitrust enforcement through better access to damages: an invitation for an open debate

©

March 2006) at 3:

http://europa.eu/rapid/pressReleasesAction.do?reference=SPEECH/06/158 & format=HTML&aged=0&lang
uage=EN&guil.anguage=en>.
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schemes are such as to lead to the conclusion that even where they to be effective
within their spheres of operation they would not be able to meet the full extent of the
access to justice gap to which the present lack of an effective collective action gives

rise.
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PART 6

Private Enforcement: The Case for a Generic Opt Out Collective Action

Summary

This chapter considers the weaknesses in the present procedural mechanisms available to
prosecute collective actions. It proposes that those weaknesses can only be overcome

through introduction of a new generic collective action.

Introduction

1. The recognition that individual citizens have almost no chance of bringing actions
against powerful companies has led authorities to explore avenues for shifting the
balance of litigation risk in favour of the individual citizen, either as consumer,
employee or otherwise, and the small business. To do this effectively a broad
international consensus has developed that a collective action procedure is the most
efficient and effective means of providing genuine access to justice in the 21%
Century world of the global market, the mass production of goods and services, and

sale through such media as the internet as well as more traditional market places.

2. While a number of mechanisms exist in England to facilitate the effective prosecution
and management of a large number of claims which give rise to substantially the
same or similar legal or factual issues (joinder, test cases or GLOs) there remains an

access to justice gap. The denial of effective access to justice, as demonstrated by, for
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instance, Professor Mulheron’s evidence of need study,'*’ by the failure of the follow-
on Competition law regime to produce more than one action which left, as a
consequence of the barriers to entry created by its opt-in nature, vast numbers of
those who had suffered actionable detriment uncompensated, and evidence that large
numbers of employment (discrimination) claims are unprosecuted, provides strong
support for the conclusion that citizens in England are not being fairly served through
the provision of sufficient or effective access to justice by the present procedural
mechanisms. Access to justice is, despite the present procedural mechanisms, still
disproportionately weighted against claimants whether they are groups of consumers,
small businesses, employees, or victims of mass torts. This has resulted in few claims
being brought, and significantly, demonstrates that a number of meritorious claims
simply have not seen the light of day. Where claims have been brought, they have
been brought in a manner which is either manifestly inefficient, e.g., the Bank charges
litigation, or at procedural disadvantage to the claimants i.e., the Football shirts

litigation.

3. The existing CPR mechanisms which could theoretically be deployed to bring
consumer and small business claims have been covered earlier. This section
summarises the generic weakness in the current mechanisms, including the new
consumer vehicle in the competition field, discussing briefly how they may be

rendered properly effective and more routinely utilised.

Private enforcement — Definition

4. Private enforcement is a term often used interchangeably to describe a mixed
function. In this context the primary function is that giving proper effect and
enforcement to the substantive rights of those individual citizens who had suffered
actionable detriment as a consequence of, for instance, anti-competitive conduct,

consumer-related infringements, product liability issues, contractual disputes, mass-

127 Mulheron, Reform of Collective Redress in England and Wales: A Perspective of Need, (CJC Research
Paper, 2007) esp., 16, 23, 25, 32, 48, 66, 72, Parts V and VL.
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torts, employment and discrimination issues. Effective enforcement would involve
compensatory damage awards, which were appropriate according to established
substantive law principles disgorgement of profits. It is as a consequence of its
primarily compensatory function that effective private enforcement arises, through
which it provides a real deterrent effect that such actions are said to have on unlawful
conduct. In this context both the OFT and the European Commission have publicly
stated that they see private actions by victims in competition law as a necessary
complement to their own public enforcement efforts, which are intended to be
regulatory and where necessary punitive.'*® Consistently with the conclusions drawn
in the previous chapter on public enforcement, the OFT, in this context, has
emphasised that its role in respect of Competition Act investigations is one of
enforcement and deterrence rather than the achievement of compensation for those
citizens who have suffered loss as a consequence of anti-competitive behaviour.'?’
Aside from the deterrent aspects there appear to be two reasons for this: first, that
both private and public enforcement seek to promote economic efficiency by
improving the functioning of the market; and secondly that the resources available to
private parties can be used as a complement to the (necessarily finite) resources
available to the public authorities to pursue infringers and maintain market
competitiveness. Greater private enforcement should, then, give public enforcers

greater freedom to prioritise their activity where they think it will do most good.

128 European Commission, Report on Public/Private Enforcement (2004) (The Ashurst Report): “The EU
must move forward from the ‘state of total underdevelopment’ of private claims for damages’; Van Gend en
Loos v Nederlandse Administratie der Belastingen [1963] ECR 1: “The vigilance of individuals concerned
to protect their rights amounts to an effective supervision in addition to the supervision entrusted . . . to the
diligence of the Commission and of the Member States”; as recognised in the Annex to Green Paper on
Damages (Com (2005) 672 Final) at 8. See speech of Phillip Collins, OFT Chairman at:
http//www.biicl.org.

129 http://oft.gov.uk/advice_and_resources/ resource_base/ca98’
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Defects in the Present Collective Mechanisms
Representative actions under the CPR

5. Until the CPR’s introduction, the representative rule procedure under RSC Ord. 15 r.
12 was the only truly available collective action mechanism and was, as Uff noted,
akin to the US class action contained in Rule 23 of the Federal Court Rules."** As
noted earlier this is now contained in CPR 19.6. Practitioner experience of this rule is
that despite attempts to increase its flexibility through a number of cases, it remains
no more effective than the old RSC procedure. It does not for a number of reasons,
each of which can be explored by reference to the recent Bank charges litigation. It is
useful to do by reference to this litigation, which saw an extremely large number of
individual claims being issued on the small claims track against a number of
defendant banks. Each claim raised a common issue or issues relating to whether
unauthorised overdraft charges were either penalty charges, and therefore
unenforceable, or unfair contract terms if otherwise lawful. It is axiomatic that if, the
first of Lord Woolf’s three principles (see supra) was capable of being met by
existing procedure these claims ought properly to have been capable of prosecution
by one of the extant forms of collective or multi-party action presently available. The
question is in the present context, why they were not capable of effective prosecution

under the representative rule?

6. The primary reason why these claims could not go forward under the representative
rule is that, just as its predecessor under the RSC was, it is still bound by a very
stringent interpretation of same interest/commonality.”>' Litigants are required to
have the same interest in one cause of action. That same interest requires there to be
one index accident, if a tort, or as in the Bank charges litigation a single contract to
which all the claimants (claimant class) were party. That the claimants had all entered

into similar contracts, or even identical contracts, is not sufficient to satisfy the same

B0 Uff, Class, Representative and Shareholders’ Derivative Actions in English Law, Civil Justice Quarterly
(1986) 50 at 56.
B! Markt & Co Ltd v Knight Steamship Co Ltd [1910] 2 KB 1021.



81

interest requirement. Moreover for a same interest to exist any benefit from the
litigation must be common to all. Different defences available as between the
defendants and individual members of the claimant class would defeat this as would
any difference in the nature of the remedy available to the members of the claimant
class. In the bank c