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Theobalds Park

Minutes – 29th November 2007

Keynote speech by the Master of the Rolls, the Rt Hon Sir Anthony Clarke

The Master of the Rolls explained that part of the role of the CJC is to facilitate discussion in relation to aspects of the civil justice system. He noted that by holding events such as these in the past, the CJC has succeeded in bringing diverse interests together and finding common ground between them.

The Master of the Rolls touched upon a recent competition judgement of Mr Justice Lewison which contained the following pertinent quotation from The Wealth of Nations by Adam Smith: 

“People of the same trade seldom meet together, even for merriment and diversion, but when they do, the conversation ends in a conspiracy against the public, or in some contrivance to raise prices”.

The Master of the Rolls expressed his wish to discuss the following set of questions:

1. What types of complaint are we discussing and against whom?

2. What is the nature of the alleged liability? Is it contractual, tortious, quasi-criminal, regulatory or is it a mixture of those? If it is a mixture, how should they be mixed together?

3. Is the claimant seeking compensation or what?

4. What is the real purpose of the claim? 

5. Is it:

i.
compensation? 

ii.
or is it regurgitation of unlawful profits, and if so to whom should such profits be paid? 

Should it be to:

a. the claimant? Even though the claimant’s loss may be different than the amount of unlawful profits that have been made.

b. a consumer organisation through the operation of cy pres or something like it (where the individual damages are small)?

c. the state?

d.
a bit of each?

6. Insofar as the claim is intended to punish the defendant, is this really the role of private litigation or should that be the role of the state? 

7. If not why not?

CRITICALLY

8. By whom should the litigation be funded?

a. The claimant? This is obviously a possibility, but not one that many claimants, especially consumers, could take up.

b. The claimant’s lawyers?

c. The state?

d. If otherwise, how?

9.
Is the whole thing worth the candle?

10.
Should the claimant give the defendant security for costs as they do in some parts of Australia? If not, why not?

11.
How should the claims be advanced? 

a.
By test case?

b.
By representative action?

c.
By group action?

d.
By some form of class action if that is different?

12. How should the claim be funded?

a. Out of the claimant’s own pocket?

b. CFA? If by CFA, should uplift of more than 100% be permitted? Is there any limit to the uplift that could be allowed? How should we decide what the uplift should be? Are there any principles which should inform the answer to that question?

c. Contingency fees? 

d. Third party funding? The Master of the Rolls mentioned a Times article on hedge funds going into third party funding.
 Should third party funders be regulated? If so, by whom and how? 

e. Legal aid contingency fund method? SLAS or something like it?

f. State?

13. If the claimant fails and the defendant succeeds, should the defendant recover his costs from the claimant, or the group he represents, or those who opted in or those who have not yet opted in? If the defendant should not recover his costs why not? Should there be a cap on the amount of costs that the defendant can recover?

There is already a sophisticated system of compensation in such areas as competition law. Using the Devenish case as his point of reference, the Master of the Rolls outlined the European system of competition law enforcement and follow-on actions. He touched upon the issue of damages which was considered by Mr Justice Lewison and noted that the case raised important issues of substantive law, procedure and principle as well as matters of political and social policy.  

Opening remarks by Michael Napier QC

Michael Napier extended a warm welcome to delegates. He summarised the genealogy of CJC involvement in collective redress, an issue encapsulated by the conference document, “Introduction to the Event” by Robert Musgrove, Chief Executive to the Civil Justice Council. 

Michael Napier explained that CJC involvement in collective redress emerged as a corollary of its work on funding and access to justice. In August 2005, the CJC produced a report on access to justice in relation to funding, an issue that has driven a lot of the work the CJC has done. Although this report did not address consumer and collective redress, it considered the problem of funding group actions. A second report in June 2007, examined funding and proportionate costs, and looked at alternative structures. At a CJC event in October 2006, the Council began to probe in a preliminary way at this area. The conclusion of that event gave the platform for coming here to look much more closely at this area.

The CJC’s June 2007 report stated that, “As further development on consumer redress takes place in the EU and Government, the Civil Justice Council will prepare a supplementary paper of advice and recommendation to the Lord Chancellor on any reform necessary to the CPR to improve access to justice in this area of group consumer litigation.”
 This reference to the CPR is important because any reform, whether it is a group litigation order with tweaks or an opt-out system with brakes, will at most require change to primary legislation and at least amendment to the CPR.

Quoting Robert Musgrove’s paper, Michael Napier explained that the event provided the opportunity to consider evidence on whether there is genuine need for reform, or whether that need is merely perceived. Napier asked whether the collective redress debate equated to finding a solution to a problem. He also questioned whether there is a real access to justice gap.  

Napier outlined the agenda and introduced the first speaker, John Sorabji, Legal Secretary to the Master of the Rolls and member of the CJC’s Collective Redress Committee.

Discussion following John Sorabji’s speech

Michael Napier QC:

Michael Napier commended John Sorabji on his comprehensive review of collective redress. He highlighted the importance of learning from the U.S. experience of class actions. Napier explained that there was a balanced representation of claimant and defendant interests at the event. He queried whether the sole purpose of group litigation orders was to save costs. Napier added that the advent of group litigation orders finally brought into the CPR a regime under which practitioners could work.

Master of the Rolls:

The Master of the Rolls asked John Sorabji what restrictions made to the role of the representation order in the 1910 case could be relaxed under the CPR.

John Sorabji:

The primary restriction is the three-part test of what constitutes the same interest. This restriction could be relaxed by ending the restriction as to the common interest giving rise to the cause of action and the type of damages claimed.

Judge 1:

The judge declared his firm belief that representative actions are the answer, as they are a very good way of getting a swift liability decision. He cast doubt on the severity of the aforementioned restrictions and stated that these problems could fit within 90.6 as it stands now. Judge 1 then alluded to the question of funding. 

Defendant lawyer 1:

Defendant lawyer 1 asserted his belief that, in practice, representative action procedure cannot be used sensibly as currently drafted. It would be worth looking at representative procedures in other jurisdictions, such as the U.S., where more discretion is allowed to make orders which would enable cases to be tried more effectively and cheaply. 

Claimant lawyer 1:

Claimant lawyer 1 remarked that group litigation orders potentially increase costs. He said that the attraction of them is the costs regime. Claimant lawyer 1 added that we might as well use ordinary procedure for large numbers of claims.

Claimant lawyer 2:

Claimant lawyer 2 voiced his support of group litigation orders, calling them a fantastic tool. He argued that there are much bigger problems with why cases are not coming forward. Claimant lawyer 2 stated that the two issues which really need to be addressed are:

1. How to get more third party funding in: this has to be developed as public funding is not an option.

2. Causation: the evidential hurdle is too high, allowing defendants such as drugs companies to get away with far too much.

Master of the Rolls:

The Master of the Rolls said that this would involve changing the substantive law relating to causation.

Claimant lawyer 3:

The City is not desperate to fund lots of individual pharmaceutical cases. After all, the basic criteria is that aggregate damages need to be in excess of £10 million. The representative rule may provide a partial solution if it has the effect of aggregating damages. In the absence of this solution, hedge funds will not go anywhere near group litigation orders. 

Master of the Rolls:

The Master of the Rolls asked Claimant lawyer 3 to what extent such a funder would be willing to fund the underlying investigation required to identify the underlying liability.

Claimant lawyer 3:

Claimant lawyer 3 replied that the possibility of funding would be increased if the return, expected aggregate damages and chances of success are good enough and the timescale short enough. He added that a procedure which has the ability to aggregate damages and provide a quick answer would mean that more funding might be available. 

Judge 2:

Judge 2 made the following points:

1. Funding is the basic problem. Sweden has recently brought in a form of class action but there has been very little take up. Sweden does not have provision for contingency fees. The problem therefore is funding. We are driven to contingency fees or some other form of funding. 


2. We shouldn’t refuse to look at the U.S. class actions system because of its unattractive features. The problems with jury trials, punitive damages and uncontrolled contingency fees are not shared by our system. If we can control funding in some way then there is much in the U.S. system that we can benefit from but whatever you call it, it is a form of class action.

Michael Napier: 

Michael Napier said that it was tempting to agree with the proposition that the big problem is funding. However, he noted that the purpose of the event was not aimed at the question of funding, rather its purpose is to examine the procedural side of problem. He informed the delegation that the last time the CJC met, it made the following five conclusions: 

1.
Funding is the greatest barrier to bringing legitimate multiparty consumer redress claim

2.
Alternative funding systems for multiparty claims would take a percentage of damages

3.
The current group litigation procedure works reasonably well but could be improved

4.
An opt-out procedure would be appropriate in some consumer claims

5.
The judiciary should play a more proactive role in controlling and managing multi-party litigation

Michael Napier encouraged the delegation to look at these last three points rather than

funding.


Discussion following the presentation of Steven Altham, OFT

Michael Napier:

Michael Napier asked the delegation how it viewed the recommendations made by the OFT.

Claimant lawyer 3:

Claimant lawyer 3 welcomed the OFT recommendations. He articulated the concern that the recommendations focus on a discrete area and yet raise issues that have a much wider impact. He commented that if these reforms were simply focused on the competition arena, they would be open to abuse by litigants pleading competition issues in commercial disputes to take advantage of a playing field tipped in favour of the claimant, or lawyers seeking success fees of over 100%. He suggested that one answer to that might be that we have a specialist tribunal in UK which may give more scope to be more expansive in terms of rule changes that might be under consideration without having an impact across the CPR for all other claims. 

Steven Altham:

Steven Altham asked Claimant lawyer 3 how realistic his vision of the potential consequences of the recommendations was.

Claimant lawyer 3:

Claimant lawyer 3 responded that in the commercial context, it is a real possibility. He stated that it was seen as the nuclear option in contractual disputes. He questioned how achievable it is to limit reforms to one particular area.

Consumer representative 1:

Consumer representative 1 congratulated the OFT on its report, stating that it dealt well with the key issues. Her organisation regards an opt-out scheme as essential as it would be incredibly difficult to run a case on an opt-in basis. Although it would prefer a general opt-out scheme, Consumer representative 1 understood the desire for a mechanism to control it. As the need for opt-out comes up very rarely, to automatically shut down the barriers would be extremely unjust to consumers. Consumer representative 1 considered the expansion of representative bodies a good idea. She expressed her support for special designation in respect of a particular issue rather than simply for life. 

Consumer representative 2:

Consumer representative 2 echoed the comments made by Consumer representative 1. He concluded that OFT would deal with high profile cases and that consumer organisations would deal with low risk small cases. Accordingly, he wondered who would deal with the medium level “in-between” cases.

Claimant lawyer 2:

Claimant lawyer 2 acknowledged the importance of Consumer representative 2’s point. Private enforcement in the cases envisaged by the OFT would pose a massive step for law firms. 

Judge 2:

Judge 2 questioned the desirability of restricting class actions to particular types of cases. 

Defendant lawyer 2:
Defendant lawyer 2 similarly expressed opposition to a multi-layered regime. He envisaged that the debate would only move on after various aspects of the U.S. class actions system were handled. 

Master of the Rolls:

The Master of the Rolls asked whether defendants would be protected at all against claim that fail. Is the defendant to have any protection against costs? If so, whom is it going to be against? He noted that the whole package needs consideration.

Steven Altham:

Steve Altham explained that this aspect of the proposals is a work in progress.

Master of the Rolls:

The Master of the Rolls stated the need to decide in what classes of case the defendant is to be protected; in what classes of case he is not; in what classes of case the defendant will be made to pay 300% over the base cost if he loses but not give him anything if he wins. The Master of the Rolls noted the complexity of these sorts of issues.

Claimant lawyer 1:

Claimant lawyer 1 remarked that resolving the issue of adverse costs is absolutely vital in taking the debate forward. While claimants have some control over their own costs they have absolutely no control over adverse costs, particularly in cartel cases. In such cases, large companies can throw huge resources into the defence over which claimants have no control.

John Sorabji:

John Sorabji said that although this discussion is predicated on having a costs regime where the loser pays, in the U.S. and other jurisdictions parties cover their own costs whether they win or lose. He added that if we are to consider costs and funding, we ought to consider whether that might be something we have to move towards. 

Michael Napier:

Michael Napier moved the discussion onto the OFT’s treatment of opt-out.

Steven Altham:

Steven Altham explained that the OFT takes an incremental approach and believes in having different instruments available rather than a one-size-fits-all style. Whether an opt-out scheme should be applied ought to be for the individual judge to decide.

Michael Napier:

Michael Napier confirmed that this would predicate the power of the judge to implement a rule that allows opt out. 

Claimant lawyer 2:

Claimant lawyer 2 stated that opt-in schemes would not work in consumer cases. Though he appreciated why the OFT paper sat on the fence, he explained that continued absence of change to the legal architecture combined with judges who have traditionally been involved in opt-in cases, means that opt-out schemes would be little used. 

Claimant lawyer 1:

Claimant lawyer 1 spoke of the financial risks attached to making unsuccessful opt-out applications to the judge.

Defendant lawyer 1:

[Unclear]

Michael Napier:

Michael Napier confirmed that there is a benefit for defendants in knowing exactly the scale of the problem. 

Defendant lawyer 1:

Defendant lawyer 1 stated that there are advantages to the defendant in having an opt-out system. 

John Sorabji:

John Sorabji explained that defendants would favour an opt-out system because of the finality of litigation. 

Defendant lawyer 3:

Defendant lawyer 3 argued that while opt-in schemes could work for competition and consumer issues, they would not be successful in complex product liability and pharmaceutical cases.

Steven Altham:

Steven Altham used this argument as support for having a specific collective action for competition law. He added that it would be a shame not to have a collective redress system at all. 

Defendant lawyer 3:

Defendant lawyer 3 advised that a measure of flexibility would be required.

Michael Napier:

Michael Napier referred to the desirability of a generic procedure for all types of claim. 

Steven Altham:

Steven Altham said that this would be fine as long as there is a procedure that works.

John Sorabji:

John Sorabji argued that having a generic flexible procedure would probably be better than a subject specific approach. He cautioned that any new procedure would have to be consistent with the Woolf reforms. 
Discussion following Academic 1’s presentation

Master of the Rolls:

The Master of the Rolls asked Academic 1 what the essential ingredients of the opt-out system are. 

Academic 1:

Academic 1 explained that opt-out systems are characterised by three key features:

1. Certification criteria at the outset

2. Due process notice requirements

3. Res judicata on the common issues

Master of the Rolls:

The Master of the Rolls asked Academic 1 what the effects of opt-out systems are.

Academic 1:

Academic 1 responded that opt-out schemes enable individuals to proceed alone or opt out of litigation altogether.
Master of the Rolls:

The Master of the Rolls asked Academic 1 to what extent cost protection exists for defendants in Australia and Canada.

Academic 1:

Academic 1 summarised the system of costs protection in Australia. 
Master of the Rolls:

The Master of the Rolls asked Academic 1 how the claimant funds the security.

Academic 1:

Academic 1 explained that funds could be lodged in court or the claimant could make guarantees as a precondition of bringing the action further.

Master of the Rolls:

The Master of the Rolls asked Academic 1 whether this has worked in the examples listed in her paper.

Academic 1:

Academic 1 stated that very few have had security for costs applications brought.

Master of the Rolls:

The Master of the Rolls questioned why the defendant is not routinely asked for security for costs.

Academic 1:

Academic 1 remarked that courts make this requirement if the public interest demands it. She said she was not aware whether the Australian courts asked for security for costs as a matter of course.

Master of the Rolls:

The Master of the Rolls asked whether this meant, in reality, that defendants do not recover their costs in opt-out cases.

Robert Musgrove:

Robert Musgrove informed the Master of the Rolls, in Quebec, costs protection is provided by the state, which effectively insures cases and takes a percentage of the damages if the case is successful. 

Academic 1:

As many cases settle, there is a lack of knowledge regarding how defendants’ costs are dealt with. 

Judge 1:

Judge 1 sought clarification from Academic 1 as to the difference between opt-out and the mandatory class. 

Academic 1:

Academic 1 expressed her view that the problem with a mandatory class is that it prevents people from opting out with respect to their entitlement to get compensation.

Judge 1:

Judge 1 shared his worry about the possibility that those who opt out may still bring their own liability claims. 

Academic 1:

Academic 1 assured Judge 1 that, in reality, very few opt out. In the U.S., over 99% of litigants remain in the class. In Australia, claims made by those who have opted out are stayed pending the result of the collective action.

Judge 1:

Judge 1 expressed an interest in learning how many group litigation order applications are refused and why. 

Academic 1:

Academic 1 agreed that it would be interesting to discover on what basis group litigation orders are refused e.g. on the grounds of commonality or superiority. The transparency of the Canadian certification process means that this can be found out with considerable ease.

Claimant lawyer 2:

Claimant lawyer 2 complimented Academic 1 on her paper and asked whether it presumed the establishment of an opt-out system.

Academic 1:

Academic 1 confirmed that under her proposals there would be a presumption of opt-out but with superiority criteria built in. The final decision on the system to be used must always rest with the individual judge. 

Claimant lawyer 2:

Claimant lawyer 2 voiced his support for the presumption of opt-out in cases of all types.

Defendant lawyer 4:

Defendant lawyer 4 questioned Academic 1 on her proposal that at some stage in the opt-out process there has got to be opt-in. He did not understand how that would work and he asked whether there has been any empirical evidence of that sort in any other jurisdiction. 

Academic 1:

Academic 1 explained that this exists in the U.S., adding that the opt-in rate at the end can be as low as 10%, or as high as 100%. She stated that opt-out converts to opt-in at some point. Academic 1 questioned whether judges or law firms could make a particular claim opt-in at the outset by, for example, defining a class by the damage it has suffered and whether it has a retainer with a particular law firm. One Australian judge deemed that to be an abuse of opt-out regime, holding that an opt-out system is only meant to describe and pull in the class. A later ruling held that it constituted a legitimate way of making a claim opt-in. This decision has been appealed and the case is to be heard shortly. 

Defendant lawyer 4:

Defendant lawyer 4 stated that if you have opt-out but with opt-in later, effectively it is the same thing as opt-in. 

Academic 1:

One feature of the opt-out system is aggregate damages. Opt-out pulls people into the class description at the outset, while with opt-in people have to make a proactive decision to join the class. As regards the legal effect, in opt-out cases the class is bound on judgment, which can be for the benefit or disadvantage of the entire class. However, with opt-in cases, the finality of litigation is not there. 

Judge 2:

Judge 2 confirmed that when people opt in to a class, all their action means is “I want my money!”. He argued that it is misleading to say that opt-out cases become opt-in because they only become opt-in in the sense that members claim their due compensation.
Master of the Rolls:

The Master of the Rolls raised the costs implications for the defendant who successfully opposes an opt-out case.

Robert Musgrove:

Robert Musgrove suggested that third party funding or legal insurance could handle these situations. 

Professional representative 1:

Professional representative 1 contended that it was highly appropriate to have the opportunity to pursue class action, adding that he did not see why claims should be run on an exclusively opt-in basis. Using equal pay cases as an example, Professional representative 1 said that claims can be made on different grounds and at different times. With a class action, the court could define the issues to be dealt with and avoid this problem, which wastes a great deal of time and effort. On a related point, Professional representative 1 stated that in the bank charges case only one decision is needed as regards the contractual relationship between the parties. 

Academic 2:

Academic 2 congratulated Academic 1 on her paper and then made the following points:

1. Would it be a good idea to consider the possibility of public enforcement as part of the superiority test? A system of checks and balances system could be incorporated into this so that if public enforcement failed, the private sector could take over. 

2. Dutch experience: 

a. A small but significant percentage opted out of the Dexia settlement. Academic 2 touched upon the dubious role of claim management agencies in this matter, who effectively stimulated those opting out.

b. Academic 2 cast doubt on the argument made against opt-out that everyone is entitled to their day in court so they can obtain a tailor made solution to their problem. She argued that it was important to consider ways of encouraging litigants not to opt out. 

Academic 1:

In response to the points made by Academic 2, Academic 1 stated that public enforcement is part of the superiority matrix in Canada. On whether the right to opt out should be limited, Academic 1 explained that other jurisdictions have considered whether it should be the judge’s role to decide whether an opt-out becomes a mandatory class because of the need for finality. She added that this has not been implemented in anywhere but there are many reasons why this idea makes sense.  

Consumer representative 1:

Consumer representative 1 asked whether we have closely analysed which types of claims would be suitable for collective action. She said that she has been struggling to come up with scenarios where her organisation would bring actions if its powers were not just limited to competition actions. The variety of cases and level of competition mean that it would be incredibly difficult to classify things in a way that you could run them either on a group basis or on a test case basis. 

Academic 1:

Table 2 shows the range of grievances which have been brought in opt-out systems elsewhere. This shows the potential cases which would be suitable for class action here but experience sometimes brings different and unexpected results as the Canadian experience shows us. 

Government representative 1:

Government representative 1 touched upon the motivations for using the court system.

Academic 3:

Academic 3 explored the division between consumer groups in relation to collective redress. While all feel that there are uses for collective action, some would not have the resources to take advantage of such a system. 

Academic 1:

Academic 1 said that funding was the key issue here. Unless funding and costs protection is secured, collective redress will be underutilised. 

Academic 4:

Academic 4 congratulated Academic 1 on her research. He asserted the belief that it is dangerous to examine civil justice systems to the exclusion of other solutions such as regulatory and ADR mechanisms. Academic 4 questioned why £3 billion is being wasted on individual cases in relation to the bank charges matter when only one test case is needed to deal with the case and the FSA has said that if the banks lose it will use its regulatory powers to order them to make compensation orders. Academic 4 directed his questions to the government. Firstly, what is the simplest, cheapest, quickest, most cost efficient and cost proportionate methods of solving these problems. Secondly, how do you balance the different opportunities presented by different systems? 

Michael Napier:

Michael Napier indicated that it would be more appropriate to deal with these questions in the next session.

Professional representative 2:

Professional representative 2 asked Academic 1 to what extent she had come across evidence of need at the European level.

Academic 1:

The Consumer Strategy and the existence of add on actions in some European countries demonstrate evidence of need for a collective redress mechanism in Europe. However, constitutional issues make this problematical. Academic 1 added that she could not comment on this particular area with any expertise.

Presentation by Judge 2

Judge 2 explained that he was originally billed to deal with substantive law issues. With that in mind, the Civil Justice Council set up a committee to deal with those issues under the chairmanship of Michael Black QC. Judge 2 then congratulated fellow committee member, Academic 1, on her research. 
He offered the following thoughts by way of summary for what he hoped would be a discussion to see whether a consensus could be reached to take matters forward:

1. Some additional procedure is needed to enable collective redress to be achieved in appropriate cases. There is a deficiency in our current procedures with Europe it would be desirable to have such procedure.

2. We should not shrink from calling it a class action because that is what it is.

3. We can learn from the American system and experiences about what we must take care to exclude. In undertaking such an exercise we are aided by the fact that our system does not contain the features which make the U.S. class actions system unattractive to us (e.g. jury trials and punitive damages). The issue of contingency fees might be one area of difficulty. Although there seems to be a consensus against the introduction of contingency fees, is collective redress viable without them?

4. Any additional procedure should be generic. It should not be limited to certain areas such as consumer redress or competition. It must be able to deal with collective redress across the whole spectrum.

5. We may be able to achieve the additional procedure by modifying and extending the existing CPR provisions in relation to representative actions. Reference was made to a contractual case limitation as an example of something that could be easily altered using the CPR. 

6. Judge 2 stated that in his opinion, the balance of evidence is weighted in favour of opt-out rather than opt-in. It seems from the evidence that opt-in mechanisms do not enable class actions to get off the ground. Although some defendants instinctively react to opt-out, other defendants (and representatives of defendants) support the quantification of liability and finality that an opt-out system brings.

7. If there is to be such a system, it must be closely controlled by the court. The court will need to certify that the procedure is appropriate in the particular circumstances. If contingency fees are permitted the court has to exercise very close control over the arrangements of those fees and the amount of recovery. Unbridalled contingency fees would lead us at least part of the way down the American road. 

8. Judge 2 asserted the view that there must be proper costs protection for defendants. The protection given in the Canadian and Australian systems is more illusory than real. In Ontario, there is some state guarantee or state support for the successful defendant. But given our legal aid history, the story may well be different over here. The playing field would not be level if there was not proper protection for defendants’ costs. 

9. The system must be compensatory. Punishment and disgorgement of excess profit are matters for the state. The cy pres doctrine may be considered to be deterrent or punitive in nature. If that view is taken, an opt-out system should have some sort of cy pres application of unclaimed damages.

10. Judge 2 sees an inevitable need to change the substantive law and to suspend the limitation period.

Discussion following the presentation of Judge 2

Professional representative 1:

Professional representative 1 indicated his agreement with Judge 2’s points. Modification of the CPR would be a step in the right direction, but change to the substantive law would be needed. He suggested that the cy pres surplus could be used to pay the defendants’ costs in successful cases.

Judge 1:

Judge 1 said that he was not averse to the one-size-fits-all idea in relation to representative actions. However, he added that he would not want to see this as a cross border procedure that replaces the group litigation order. Judge 1 also touched upon contingency fees. 

Michael Napier:

Michael Napier informed the delegation that the most recent Civil Justice Council report on funding looked at contingency fees quite carefully. It concluded in favour of the Ontarian system of court-supervised contingency fees. Whilst the abolition of the fee shifting rule was not contemplated, it was agreed that if the only way to fund group actions was through a form of contingency fees then this rule would have to be revisited. Though an attempt has been made to confine today’s debate to procedural matters, it is clear that funding is an essential part of the debate. The eventual conclusions of the Civil Justice Council will combine past work on funding together with procedural issues.

Judge 1:

Judge 1 argued that disgorgement of profit is a better method of ensuring the effectiveness of contingency fees. 
Judge 2:

Judge 2 explained that the proposed procedure would be supplementary and that the system of group litigation orders would be retained.
Academic 4:

Academic 4 advocated the need for a holistic approach to the problem rather than an exclusive focus on the civil justice system. He also spoke of the reluctance of regulatory bodies to get involved in issues relating to compensation.

Michael Napier:

Michael Napier asked Academic 4 what system he would be in favour of.

Academic 4:

Academic 4 replied that he would favour a public law solution in investigators would have the ability to institute a compensation order. This is the only such system that would satisfy the criteria which Meglena Kuneva has put forward of speed, efficiency, effectiveness and absence of abuse.

Michael Napier:

Michael Napier asked how compensation would be delivered to individuals under such a system. 

Academic 4:

Academic 4 explained that the threat of an investigation, fine, court action and compensation order would encourage infringing companies to compensate individuals and secure leniency as a result. Where the details of individuals harmed are known, compensation could be in monetary or other form. 

Claimant lawyer 1:

Claimant lawyer 1 said that such a proposal would deal only with follow-on situations, and would not cover stand-alone cases.

Academic 4:

Academic 4 said that public pressure could be used to pressure infringing companies into paying compensation without going through the court system first. This is a cheap and quick solution. Liberalisation of the class action mechanism would on the other hand herald abuse as can be seen through the examples of the U.S. and Australia. 

Claimant lawyer 1:

Claimant lawyer 1 argued that liberalisation is required to bring about efficiency.

Academic 4:

Academic 4 stated that the system is integrated and needs to be effective as a whole. 

Government representative 2:

Government representative 2 said that while she saw the merits of the system outline by Academic 4 she was not convinced that there are public bodies which cover the very wide range of cases which could be litigated or the organisational capacity to pick up on all infringements. She ended her remarks by stating that it seemed ambitious that regulation could be as perfect as Academic 4 had described.

Claimant lawyer 4:

Claimant lawyer 4 argued that the system proposed by Academic 4 was not an “effective quick big stick”. He supported this point by reference to a pharmaceutical case in which an investigation into whether a drugs company should be prosecuted took four years. Claimant lawyer 4 then spoke of the fallacy of public pressure, stating that infringing companies often pay large sums to victims in the U.S. but not in Britain regardless of the press they get here. Using environment nuisance as his point of reference, Claimant lawyer 4 also questioned whether regulatory authorities would be capable of investigating the individual effects caused by one infringement. 

Defendant lawyer 1:

Defendant lawyer 1 referred to Academic 4’s plan as “the Holy Grail”. He said that a lot of work would need to be done before the plan could be put into action. He raised the concern that alternative methods of resolving the problem would have to sit on the backburner in the meantime. Defendant lawyer 1 added that the proposed change would not make any difference to the two parallel processes currently operated in our system. 

Claimant lawyer 2:

Claimant lawyer 2 questioned whether regulatory authorities can always know what the problems are and always be able to do what is right. He asserted his belief that it is important for individuals to have the power to group together and bring a claim. 

Consumer representative 1:

Consumer representative 1 remarked that the regulatory route is attractive because of the issues of independence and public trust. Although Academic 4’s idea may not be a good practical solution given the resource and structural constraints, it was still a good solution which should inform future work on this issue.
Academic 1:

Academic 1 agreed that Academic 4’s proposal was the ideal but noted that it was not supported by the current realities. She spoke of the gap for private law remedies when public authorities are involved and referred to the disadvantages suffered by systems which lack a certification process. 

Academic 4:

Academic 4 explained that the regulatory framework in the UK is well developed but that it is sometimes difficult to identify because of its sectoral nature. He said that a sectoral compensation scheme, as operated by Nordic states and New Zealand, could deal with the pharmaceuticals problem raised by Claimant lawyer 4. Academic 4 informed the delegation that the Nordic systems work extraordinarily well according to the criteria of speed, low cost and absence of abuse etc. He added his personal belief that the pharmaceutical industry could be persuaded to distribute compensation if they were promised that they would not be hit by a great deal of class action litigation. 

Michael Napier:

Michael Napier stated that pharmaceutical companies have been asked for a long time to produce their own compensation schemes. 

Claimant lawyer 1:

Claimant lawyer 1 wondered whether it would be better to pilot the OFT’s restricted version rather than trying to introduce sweeping change at once. 

Professional representative 2:

Professional representative 2 stated that the regulatory debate is a very interesting one but that it was not the focus of this event which is to discuss whether we should have collective redress or not. He remarked that an effective route to private law remedies is needed to deal with multiple private law breaches. He noted that reform is essential and declared support for the propositions advanced by Judge 2. Professional representative 2 then raised his concern about claimants funding costs protection for defendants. 

Judge 2:

Judge 2 said that this was a good point: costs protection could kill the whole thing. 

Claimant lawyer 3:

Claimant lawyer 3 spoke of the connection between opt-out, certification, costs capping and security for costs. If you’re looking at opt-out, this also links into certification and consideration of costs capping. 

Academic 1:

Academic 1 suggested that if we had a collective opt-out mechanism, 1-2% of each judgment or settlement could be retained for a fund to provide costs protection for defendants and support future claimant actions which would then remove the requirement for a percentage of contingency fees.

Claimant lawyer 4:

Claimant lawyer 4 discussed funding and the opt-out system. 

Claimant lawyer 2:

Claimant lawyer 2 asked how a case is settled in an opt-out system when there is no real sense of how many individuals have been affected.

Michael Napier:

Michael Napier referred to this as a fundamental point. He confirmed Academic 1’s view that when a defendant wishes to settle, members of the opt-out class would have to opt in to take the benefit of that settlement so some mechanism would be necessary to quantify who is opting in. 

Academic 1:

Academic 1 said that in practice it appears that the settlement pressure has come from the assessment of what the class wide damage is, which has been agreed between the parties. Another mechanism is where the court insists on opting in prior to the determination of common issues.

Claimant lawyer 2:

Claimant lawyer 2 asked about the timing of notice to the class on opting in for settlement. 

Academic 1:

Academic 1 explained that the court would determine when the class is closed as part of their case management judicial decision. Notice of opt-in to settlement would be directed at the class in the same way that the opt-out notice originally was distributed. 

Government representative 3:

Government representative 3 asked what happens to the rights of people who neither opt in nor specifically opt out? 

Academic 1:

Academic 1 said that if there is an opt-out arrangement and members of the class do not come forward for their claim then res judicata applies and they are bound by the judgment of the court. 

Government representative 3:

Government representative 3 questioned whether this applied to class members who do not receive the notice. 

Academic 1:

Academic 1 replied in the affirmative, adding that this is why the due process requirements on distributing the notice are extremely important. 

Claimant lawyer 3:

Claimant lawyer 3 stated that a case could be settled in relation to a review mechanism where applications are made and defendants settle on the basis of an agreed formula, as opposed to settling a case for a fixed amount. He explained that claimants opt in by putting themselves through the formula. Claimant lawyer 3 said he was not sure why the decision to opt in should be taken before the judgment as to liability. 

Michael Napier:

There has to be flexibility on the timing for opt-in because every case is different.

Claimant lawyer 1:

Claimant lawyer 1 asked whether it would be possible to opt out of settlement and continue with proceedings.

Academic 1:

Academic 1 said that this has certainly been the case in the United States.

Concluding remarks

Michael Napier:

Michael Napier explained that this event had taken on a different format to those held in the past. He remarked that today had been much more of a consultative meeting with key stakeholders. He thanked the delegation for their contributions which would inform the final draft of Academic 1’s paper. Michael Napier observed that there seemed to be consensus on the need for reform of collective redress mechanisms and noted that there were no substantive objections to the points made by Judge 2. He added that what shape that should take remains to be seen.  He recognised the need for balance to ensure a level playing field for claimants and defendants. In relation to substantive law, Michael Napier stated that there would be many hurdles to overcome if primary legislation were to be introduced. He noted that funding is a key issue and suggested that in the finalisation of the report the Civil Justice Council might take a more holistic approach and examine both procedural and funding issues. He thanked Academic 4 for his contribution, remarking that is obviously an area that needs to be given full consideration. Michael Napier concluded that the final document will be ready in spring and that it would go before the Council for approval before recommendations would be made to government.

Robert Musgrove:

Robert Musgrove indicated that this subject would be revisited with another consultative event in February 2008.
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