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MINUTES

Third Party Funding event

25-26 February 2010

Down Hall Country House Hotel


Aims of the Event

1.
To discuss the content of the draft third party funding code prepared by the CJC and submitted to Lord Justice Jackson, as part of his review 

2.
To discuss the formation of a voluntary representative body, to oversee see the code and act as voluntary regulator, and

3. To discuss the comments and recommendations made by Lord Justice Jackson in his report 

Summary Agenda


1. Developing a Voluntary Code: 


· The draft CJC Code
· Capital adequacy
· Discontinuance of funding
· Distinction between consumer and commercial clients
· Other observations on the CJC draft Code

2. Establishing an Association to regulate third party funders:

· Membership
· What should the conditions be?
· How would the association regulate?
· What would the scope of regulation look like?
· What should be the relationship with other regulators?
· Discussion of Draft Articles of Association

Minute of the Discussions

Welcome address by facilitator:

Michael Napier CBE QC

Mike Napier welcomed delegates to the event, informing them that it would be conducted under Chatham House rules. He outlined the role of the Civil Justice Council (hereinafter “CJC”), the development of third party funding in the UK, and the intersection between the two. On this subject, Mike explained that the CJC had hosted two events on third party funding in 2008 and established a working group that had created a draft voluntary code for litigation funders (hereinafter “the Code”). 

Mike Napier then summarised the views expressed by Lord Justice Jackson on the draft code in the final report of the Review of Civil Litigation Costs.
 He stated that these views had informed the recent alteration of the agenda; recast to include presentations and plenary discussion relating to capital adequacy; discontinuance of funding; adverse costs; control exercised by the funder; as well as association-related issues. 

Introduction & Capital Adequacy: 

Christian Stuerwald (Partner, Calunius Capital LLP)

Christian Stuerwald opened his presentation with a reference to the growing business of litigation funding. In support of this point, he introduced attendees from the third party funding industry and outlined the nature of their interest and/or involvement in the UK market. Christian referred to the need for proper regulation of litigation funders; the ambit of which, he said, would be discussed during the course of the day. Christian stated that the working group would seek from attendees a mandate to produce a final draft of the Code by the end of June 2010. 

Turning to the question of capital adequacy, Christian explained that the relevant provision of the Code was based on the Australian model. This draft provision requires that funders demonstrate a period of three months’ liquidity. In his report, Lord Justice Jackson deemed that this element of the Code required strengthening. Given that the extent of the required strengthening was not elaborated upon in his report, Christian sought delegates’ views on what this might be. 
Plenary discussion
Necessary protection

One lawyer argued that companies ought to be able to pay debts as they fall due and expressed opposition towards limiting liability in that regard. A retired judge articulated the view that third party funders should be able to provide reassurance that they are able to take care of all of their commitments and not just a particular case. He also recommended that funders submit to quarterly audits; a proposal which was deemed by many to be too costly and burdensome. 

Some delegates questioned the establishment of capital adequacy requirements for vulnerable consumers; a class which does not yet exist given the limited scope of the third party funding market. On the other hand, it was argued that the profitability of litigation funding would likely encourage the development of less reputable organisations and the extension of third party funding to a wider audience. Some questioned this and others suggested that a distinction be made between consumer and commercial clients. 

Delegates spoke of the need to protect the defendant’s interests where the claim is dismissed. This was the main concern of the previous Master of the Rolls who attended the opening third party funding event in February 2008. Delegates also considered the need to protecting the interest of claimants. On this point it was said that solicitors are already obliged to provide clients with the best advice on costs which would include litigation funding (rule 2 of the Solicitor’s Code of Conduct); this is an additional tool to make sure that non-transparent funders do not get attention and market share.

Burdensome
Constraint upon capital
A litigation funder contended that a requirement of three months’ liquidity would however place an undue constraint on capital for funding further cases. In any event, it was argued that companies use significantly longer projections when calculating positive and negative cashflow.

Inflexible

A solicitor argued that a requirement of three months’ liquidity was too prescriptive and that capital adequacy protections should be tailored for individual cases.

More prescriptive than formal regulation

A litigation funder reminded the delegation that the outcome of the last event on third party funding was that the industry should be regulated on a voluntary basis. He argued that if future capital adequacy requirements prove more onerous than those that a regulator would impose, this would represent a move backwards.

Alternative protection
A publicly listed funder stated that the transparency of company accounts already serves as a safeguard for those contracting with third party funders. The argument was however expressed that requiring the same level of transparency from other types of funders would be burdensome and could, as a consequence, effectively lead to the cartelisation of litigation funding by publicly listed companies.

The same publicly listed funder referred to the adequacy of existing protection provided by insolvency law and several delegates considered that alternative protection could instead be provided by other mechanisms such as reserves; after-the-event (ATE) insurance/reinsurance; security for costs; and bonds. In fact one judge expressed the view that the judiciary would likely require litigation funders to provide evidence of reserves and reinsurance. 

A solicitor argued that an additional layer of protection is provided by lawyers who investigate the financial stability of litigation funders (and are covered by professional indemnity insurance). 

A real or perceived problem?

It was suggested that the anxiety regarding capital adequacy problems was perhaps overstated and that no such problems have been experienced in Australia, where the third party funding industry is significantly more advanced.

Fairness

Delegates also considered the lack of capital adequacy requirements placed upon claims management companies and ATE insurers. They were informed that the ATE insurers are regulated and their solvency prescribed by law. Furthermore, ATE provision usually forms an element of a wider portfolio which means that solvency is not an issue.  

Delegates also considered the following questions:

1. How investments are dealt with on the balance sheet by litigation funders in Australia;

2. The inclusion of adverse costs in the definition of capital adequacy and solicitors’ budgets; and

3. Outcome-focused regulation by the Solicitors’ Regulatory Authority.

Discontinuance of funding:

Susan Dunn (Head of Litigation Funding, Harbour Litigation Funding Ltd)

Susan Dunn argued that it was not workable to list within the code instances which would permit the termination of a funding agreement. She gave some examples of situations which might cause a funder to withdraw funding and explained that in such cases funding is provided up to discontinuance. Susan concluded her presentation by stating that the only control which funders are ever able to exercise over litigation in the UK relates to the provision or discontinuance of funding.
Plenary discussion
Guidance rather than prescription
Considerable support was expressed in favour of the insertion into the Code of broad principles relating to the discontinuance of funding. Many felt that it would not be possible to list all the circumstances where funding could reasonably be discontinued. Instead, it was suggested that such circumstances could be set out clearly and unequivocally in the funding contract. A barrister also recommended that the Code could be accompanied by guidelines. A discussion of funders’ fiduciary obligations then ensued.

Coffee break
Adverse costs

Timothy Mayer (In-house barrister, Allianz Litigation Funding)
Timothy Mayer gave a brief overview of the question of adverse costs and third party funding. He referred to the German experience and then spoke of the role of ATE insurance in the UK. Timothy suggested that the focus of Lord Justice Jackson’s report on Australia did not take into account key jurisdictional differences regarding the level of control exercised by funders and the predictability of costs. He contended that liability for adverse costs should only be covered by litigation funders where there is no insurance and that any liability should be restricted to the date that funding commences.
Plenary discussion
A discussion followed about the disclosure of the fact and details of funding agreements. During this discussion, it was ascertained that in cases funded by conditional fee agreements (“CFAs”) and ATE insurance, the fact of the funding – but not pricing structure – has to be disclosed. Mixed views were expressed regarding whether the fact of funding agreements should be disclosed before issue. Attendees also considered the role of the judiciary in managing costs and the interrelationship between various litigation funding issues. A retired judge argued that a disclosure requirement would be toothless unless embodied in the Civil Procedure Rules (“CPR”). A solicitor contended that the Code should not be prescriptive on the subject of adverse costs thus allowing a more flexible, tailored approach. 

Difference of opinion was expressed on the extent of a funder’s liability for adverse costs. On the one hand, it was contended that where funding is withdrawn a litigation funder is not causing any problems that it should be liable for. On the other hand, it was argued that it would be wrong for a third party funder to escape liability for adverse costs in cases where funding is withdrawn shortly before trial. This led to a discussion about the use and liability of two different litigation funders.

Control exercised by the funder

Wayne Attrill (Investment Manager, IMF (Australia) Ltd)

Wayne Attrill stated that residual concern about champerty and maintenance exists only in relation to interference by third party funders in the conduct of litigation. He informed delegates that the Code leaves control of litigation to the client and lawyer and therefore does not offend the rules of champerty and maintenance. Wayne then considered the degree of involvement by funders which would be acceptable.  He argued that third party funders should have the right to agree whether settlement offers are accepted or not. Wayne said that where an agreement cannot be reached between the funder and the client, a mediation should follow. He said that the mediator’s decision should be binding on parties and that the funder should pay for the cost of the mediation. 

Plenary discussion
An ATE insurer explained that contracts with his company contain a right to be informed of the progress of individual cases as well as a right to be involved in the settlement process. He added that an arbitration may occur where an agreement cannot be reached between the insurer and the client. A solicitor expressed disapproval towards increased control of third party funders whereas a litigation funder asked why the control of the industry should not be proportionate to the level of investment.  A third party funder stated that no funder has ever forced a claimant to ignore a settlement offer and continue a case through to trial.

Lunch

Delegates discussed the opposition of big business to class actions especially in actions financed through third party funding. A litigation funder stated that the US Chamber of Commerce has lobbied against third party funding, producing a pamphlet (with both US and UK versions) entitled, “Selling lawsuits, buying trouble”. An ATE insurer informed the delegation that group actions in the UK have been funded through ATE insurance and CFAs. However, he added that a number of group actions have not proceeded because of problems with CFAs. He concluded by stating that there is a degree of unmet need which could be filled by third party funding if ethical and other issues are resolved. 

Delegates voted in favour of a short Code with Guidelines attached. Delegates then considered the establishment of a regulatory association for third party funders, including issues relating to membership, resourcing, and sanctions. A government official remarked upon the benefits that would result from having a single interface when dealing with third party funding industry. A retired judge recommended that any association be set up as a company limited by guarantee so as to prevent personal liability for actions arising from exclusion. Support was expressed in favour of the creation of such an association and an interim steering body, formed of third party funding working group members, was established. 

Chief Executive of the CJC, Robert Musgrove, said that the production of the Code would be followed by consultation and possibly by rules of court. He also informed the delegation that the role of the CJC would be limited to publication of the Code. 

Outcomes and Future Timetable:

1. A nascent Association formed at the conclusion of the event.  Five commercial funding firms (Harbour, Calunius, Allianz, IMF, and CLFL) would take forward the conduct of the self regulatory code, and establish a formal association of funders to oversee self regulation.


2. The Civil Justice Council would continue to oversee the development of the code, and if satisfied of its applicability, and its satisfaction of the issues in Lord Justice Jackson’s report, would endorse it, and publish it as best practice.


3. The association, under the oversight of the Civil Justice Council would re-draft the Voluntary Code, and publish it for consultation by the end of June 2010.  Stakeholders would then have an opportunity to comment on its scope and content, before the code is formally adopted by the Association.  The Civil Justice Council would conduct the consultation exercise.
� The event was conducted under Chatham House principles.  Names and attributions that appear in these minutes do so with the specific consent of those identified.


� Civil Litigation Costs Review – Final Report (January 2010), online: <� HYPERLINK "http://www.judiciary.gov.uk/about_judiciary/cost-review/jan2010/final-report-140110.pdf" ��http://www.judiciary.gov.uk/about_judiciary/cost-review/jan2010/final-report-140110.pdf�>.
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