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The Regulation of Third Party Funding Agreements

Down Hall Country House Hotel

Minutes – 17 July 2008

Opening remarks by Michael Napier QC

Michael Napier extended a warm welcome to delegates. He presented the genealogy of the third party funding debate, taking delegates through the relevant conferences and papers that preceded this event. Michael Napier informed delegates of the proposed conference format, guiding them through the speakers as well as accompanying papers. The main conference paper, he explained, was a draft code of conduct of litigation funders written by a stakeholder group established in the wake of the last Civil Justice Council (hereinafter “CJC”) event on third party funding. Michael Napier ended his remarks by asking delegates whether there ought to be regulation, and if so, what form that regulation should take; when such regulation should be instituted; and how to strike the balance between consumer protection and professional standards. 

Views from the funders’ management group. Proposals for self- or “light touch” regulation of third party funders. What features should a voluntary code include? 

Presentation by Litigation Funder 1
Before guiding delegates through the draft code, Litigation Funder 1 explained that this document was a collective effort, bridging the sometimes divergent views of group members. She also drew attention to important questions which overarch the third party funding debate including the identification and understanding of the behaviour to be regulated; the scarring impact of clients dishonouring funding agreements especially when third party funders are not in control of litigation; the security for costs issue which potentially puts funded claimants in a worse position than their unfunded counterparts; and association-related matters. 

Litigation Funder 1 stated that the draft code formed an independent checklist to verify that third party funders had complied with their obligations. She also expressed her view that the code should be created with an awareness that circumstances may change as the system is not static. She added that the drafting team had attempted to address key terms that are encountered when dealing with third party funders (e.g. adverse costs orders; privilege; definition of the agreement; and share of proceeds). Litigation Funder 1 asked delegates for recommendations on how to improve the linguistic clarity of the code.

Litigation Funder 1 took delegates though the following key features of the code:

· The criteria that the third party funder will be looking for when deciding whether to fund a case: Litigation Funder 1 raised the possibility that some might think that the code says too much on this point;

· The costs a third party funder will cover: Litigation Funder 1 spoke of the partial use of third party funding, then looked at the question of third party funding and adverse costs;

· The provision of security for costs: Litigation Funder 1 found this the most difficult point. She asked whether there was anything that could be done to make after the event (hereinafter “ATE”) insurance seen as adequate security without the need for an indemnity or paying monies into court. She explained that the problem that exists at present is that the defendant can argue that the claimant could have lied in order to obtain ATE insurance and that, as a result, the ATE insurer would be entitled to void the policy, and therefore the defendant’s costs, if successful at judgment, would not be covered. Litigation Funder 1 voiced her frustration at inconsistent judicial decisions on this point and stated that this had caused third party funders to come to the default position where the approach is taken that ATE insurance will not be considered adequate security. 

Litigation Funder 2:

Litigation Funder 2 opposed the idea of the court automatically ordering security for costs against third party funders as that would equate to discrimination against funded cases. He informed delegates that the provision of security for costs is very expensive and effectively means tying up a significant amount of money in courts around the country. In terms of developing the third party funding market in the UK, Litigation Funder 2, noted the importance of addressing this issue. 

Litigation Funder 1:

· Commitment to client services: Litigation Funder 1 articulated her concern that clients could abuse the section relating to transparency as an excuse not to honour agreements with third party funders. She warned of the effect that this could have on the future existence of third party funding. 

Litigation Funder 2:

Litigation Funder 2 added that the code addressed concerns about transparency and open disclosure by stating that, for example, any agreement would contain all terms and conditions and that any ancillary arrangements would be accompanied by a disclosure statement. 

Litigation Funder 1:
· Financial and capital adequacy: Litigation Funder 1 questioned who would be responsible for policing this matter, looking at the account and determining whether it provides adequate protection. She then asked whether such measures would provide any protection or whether they would simply increase the level of costs and bureaucracy;

· Disclosure of third party funding agreement: Litigation Funder 1 noted the difficulty of formulating a code with different types of claimants in mind. She told delegates that the code envisaged the disclosure of a third party funding agreement, and added that a requirement to disclose funding currently exists but only where a conditional fee agreement (hereinafter “CFA”) operates; 

· Obligations of the individual: Litigation Funder 1 touched upon the obligations of the individual, noting the need to remind people that litigation is unpleasant;

· Insurance: Litigation Funder 1 said that third party funders should buy insurance and considered how this would fit alongside funding;

· Conduct of litigation: Litigation Funder 1 stated the importance of leaving ultimate control over the litigation/settlement to the client. 

Litigation Funder 2:

Litigation Funder 2 explained that his point of view diverged with that of Litigation Funder 1 on the conduct of litigation. He suggested that if a funder were regulated under this code, the courts could hold that the doctrines of maintenance and champerty should not apply. He stated that the time had perhaps come for England to follow the path Australia has trodden following the case of Fostiff. Litigation Funder 2 opined that the public policy concerns which underline maintenance and champerty such as abuse of court process and litigants could be addressed through this code giving courts the confidence to allow funders to exercise a degree of control in appropriate circumstances. 

Michael Napier QC:

Michael Napier asked what Litigation Funder 2 meant by some degree of control.

Litigation Funder 2:
Litigation Funder 2 replied that in Australia, the funder is permitted to give instructions thus stepping in the shoes of the litigant. He stated that this has been an important part of the market, facilitating large group actions and making them easier to coordinate. 

Barrister 1:

Barrister 1 stated that the settlement level is a very critical part of that process; deciding who should settle and at what level. 

Michael Napier QC:

Michael Napier asked whether Litigation Funder 2 considered that the third party funder should be involved in the gathering or preparation of evidence. 

Litigation Funder 2: 

Litigation Funder 2 stated that the content of the code reflects the current position in the UK, but added that this is a matter that should be discussed. He remarked that in Australia, third party funders are involved in preparing evidence but that this is primarily a responsibility for lawyers. 

Litigation Funder 1:

· Charges: Litigation Funder 1 said that it is important to know what is going to be paid if the claim is successful or unsuccessful. This section of the code states that there will be no further charges beyond those specified in the contract. She told delegates that she is often asked whether funding will extend to any appeals brought. She stated that her company would fund cases that are meritorious; the stage at which it is at in the process is irrelevant;

· Ending the agreement: On this point, Litigation Funder 1 stated that third party funders have no control over litigation. According to Litigation Funder 1, third party funders only fund meritorious claims and do not speculate on claims that have no chance of success. She stated that if the merits of the case diminish, that may be a cause for terminating the agreement.

Litigation Funder 3: 

Litigation Funder 3 informed delegates that third party funders do not withdraw the funds invested if they decide to end the agreement.

Michael Napier QC:

Michael Napier noted that the code does not corroborate the statement made by Litigation Funder 3. 

Litigation Funder 2:

Litigation Funder 2 stated that this could be better spelled out in the document.

Solicitor 1: 

Solicitor 1 added that the code does not state that third party funders will only pull out depending on merits.

Litigation Funder 1:
Litigation Funder 1 explained that third party funders may withdraw from the agreement where the claim lacks both legal and overall merits, such as where the defendant become bankrupt or where the costs look set to exceed the claim value. She said that it would be both difficult and incorrect to spell everything out in the code. Litigation Funder 1 added that it would be a matter for each funding agreement to determine the basis upon which it could be terminated, noting that this should happen on a case-by-case basis as the claimant might be happy to contract with the third party funder on such a basis. She concluded that the decision to end the funding agreement is not taken lightly.

Solicitor 2: 

Solicitor 2 argued that the potential competitive advantage of third party funders would be to spell out the risks they are taking in order to justify the reward they aim to get out.

Michael Napier QC:

Michael Napier asked the third party funders whether the code would be a boilerplate document that every member of their associations would be required to use. 

Litigation Funder 2:

Litigation Funder 2 replied in the affirmative. 

Litigation Funder 3: 

Litigation Funder 3 said that after solidifying the code it could be brought back to stakeholders in a couple of months for their approval.

Solicitor 3: 

Solicitor 3 remarked that the code acts as a checklist helping lawyers guide clients through a range of funding options. He argued that bespoke funding agreements would respond to the needs of individual cases, adding that he would not wish to have recourse to the document after entering into the third party funding agreement. 

Solicitor 4: 

Solicitor 4 wondered what would happen in difficult situations such as partial settlements, where the defendant is willing to offer something to dispose of the claim but not concede everything. 

Litigation Funder 1:

Litigation Funder 1 said that this was always the thorniest issue about the terms and her company’s key risk. However, she pointed out that it was unusual for it to lose cases. She stated that this should be dealt with on a case-by-case basis. 

Barrister 2: 

Barrister 2 remarked upon the question of the code’s status, what it is hoped this document will achieve and whom it will catch. He suggested that the definition could include banks which lend money. 

Litigation Funder 2:

Litigation Funder 2 said that the code would only include funders who had signed up to it.

Barrister 2:

Barrister 2 argued that the code would not include those who purchase the claims (such as a liquidator) in the definition. He noted, therefore, that there are problems with the definition of who is a funder and what constitutes a litigation funding agreement. On the question of status, Barrister 2 asked who would sign up the code and what the sanction of the code would be if they did not. In the absence of a sanction, he questioned why third party funders should sign up to it at all.  

Litigation Funder 1:

Litigation Funder 1 said that the definition of a funder is in the Legal Services Act, but added that perhaps this ought to be laid out expressly in the code. 

Michael Napier QC:

In reply to Michael Black’s question on sanctions, Michael Napier suggested that solicitors might not want to enter into agreements with third party funders that have not signed up to the code and therefore spur behaviour modification. 

Solicitor 2: 

Solicitor 2 contended that stakeholders should avoid killing the third party funding industry by over-regulating it. He cautioned that catering for every possibility would increase the protective content of code, leaving relatively few people willing to sign up to it, and yet it would be presented to the market as the minimum standard. 

Litigation Funder 4: 

Litigation Funder 4 related his experience of working with the Insolvency Lawyers’ Association, considering its method of regulation and expanded membership. He maintained that the code could only be taken into context once questions of association, membership etc had been resolved. 
Barrister 1: 

Barrister 1 drew a parallel between the activity of claims farmers such as Claims Direct and third party funders. He referred to the regulatory regime of the Compensation Act 2006, which encompasses the activity of the former and questioned whether it ought to be extended in lighter-touch form to cover the latter.

Litigation Funder 5: 

Litigation Funder 5 alluded to the potential problems posed by voluntary regulation.

Litigation Funder 6: 

Litigation Funder 6 commented on existing legislative provision for funding agreements (clause 28, Access to Justice Act), supplemented by the draft code.

Litigation Funder 1: 

· Legal representation: Litigation Funder 1 noted the importance of engaging with clients who are legally represented. 

· Client-lawyer relationship: Litigation Funder 1 stated that Law Society input was desirable in solidifying this aspect of the code.

· Confidentiality: Litigation Funder 1 said it was critical that clients understand that information is held on a confidential basis.

· Complaints process: Litigation Funder 1 explained that a dispute resolution process would deal with complaints. She asked what the nature of sanctions should be under such a complaints mechanism.

· Membership: Litigation Funder 1 touched upon issues relating to membership, including the notion of eligibility criteria. She also raised the question of monitoring. 

Litigation Funder 2: 

Litigation Funder 2 was pleased to observe that the draft code had engendered discussion. 

Barrister 1: 

Barrister 1 asked whether what differentiates third party funders from claims farmers is the amount of funding provided. 

Litigation Funder 2:

Litigation Funder 2 explained that the claims management regulatory regime did not envisage the inclusion of litigation funders, who provide considerably larger sums of funding and are subject to significant exposures to adverse costs. He alluded to other concerns surrounding this regulatory regime and concluded that litigation funding would require a separate code.

Litigation Funder 1:

Litigation Funder 1 said it would seem instinctively wrong that an organisation be denied membership if it is only involved in funding low value claims. 

Barrister 3: 

Barrister 3 asked about the size of the present and potential litigation funding market. 

Litigation Funder 6:

Litigation Funder 6 described the latent demand for third party funding as considerable.

Academic: 

Academic expressed his view that latent demand is greater than the amount of capital available. He added that whether funding will be available to deal with that demand will depend on the outcome of rules generated here but he thought that the situation is very fragile. 

Litigation Funder 4:

Litigation Funder 4 informed delegates that he has received numerous enquiries about third party funding. 

Robert Musgrove:

Robert Musgrove asked if a future code would regulate advertising, and if so, how. 

Litigation Funder 2:

Litigation Funder 2 said that the draft code was at a more conceptual than detailed level and, as such, had not explored the dynamics of an advertising strategy. 
Michael Napier QC:
Michael Napier asked how litigation funders would advertise and whether they would approach industry directly. 

Litigation Funder 2:

Litigation Funder 2 replied that third party funders would approach industry directly.

Litigation Funder 3:

Litigation Funder 3 stated that his approach would be to target law firms as they have the requisite experience, litigation funders work with them daily and they are the main source of cases. 

Solicitor 3: 

Solicitor 3 added that law firms could also effectively advertise on behalf third party funders. 

Professional Representative: 

Professional Representative asked whether it was envisaged by third party funders that clients should have free choice of legal representation. 

Litigation Funder 2:

Litigation Funder 2 recognised the difficulty of this issue, stating that where a group action was funded, instructing just the one firm would prevent the situation from becoming needlessly chaotic. He aired the idea of presenting combined funding, insurance and legal representation packages to clients. 

Professional Representative:

Professional Representative asked whether Litigation Funder 2 was exploring the Fostiff scenario?

Litigation Funder 2:

Litigation Funder 2 replied in the affirmative but added that he was conscious of the principle in the UK that clients have the right to freely choose their solicitor. 
Solicitor 2: 

Solicitor 2 expounded his view of the lawyer’s role as gatekeeper and expressed his opposition to the notion of funders directly approaching the market with a combined funding and lawyer package as unless that package is the most advantageous deal for the client, the client may not know that they could actually do better. 

Michael Napier QC:

Michael Napier asked whether the solicitor’s duty in respect of funding could allay this concern. 

Litigation Funder 1:

Litigation Funder 1 responded that client satisfaction with the funding and lawyer package should prove sufficient. 

Regulator:

Regulator said that solicitors are under a duty to provide the best possible information on costs. However, that being said, the Solicitors’ Regulation Authority does receive cases where this duty has been breached. He warned of the potential conflicting relationships of the lawyer with the funder and the client where they have been originally retained by the former. 

Litigation Funder 1:

Litigation Funder 1 agreed that this posed a potential problem. 

Litigation Funder 2:

Litigation Funder 2 maintained that the unfettered nature of a solicitor’s fiduciary and legal obligations is critical to funding arrangements. He explained that the code requires that claimants must be legally represented precisely because it is the solicitor’s fiduciary obligation to the client that is critical in preventing such conflicts from arising and ensuring that the client’s interests are being looked after. Litigation Funder 2 stated that if the solicitor comes to the conclusion that the funding arrangement is not the best deal for the client, they have legal obligation to advise them of that. He expressed his belief that the solicitor would be extremely mindful of that obligation.

Michael Napier QC:

Michael Napier explained that a concern that some judicial figures have is that third party funders may have a significant influence on litigation without also having the corollary duty that practitioners have to the court. He asked the delegation whether third party funders should have such a duty. 

Barrister 1:

Barrister 1 concurred with the argument that the lawyer should act as a gatekeeper and that clients do not sign up to funding agreements without first having independent legal representation. 

Litigation Funder 1:

Litigation Funder 1 suggested that provision for a cooling off period clause could be reinserted into the draft code. 

Litigation Funder 7: 

Litigation Funder 7 wondered why third party funding could not be regulated under existing regulatory mechanisms for investment, banking and insurance products. Although he understood why some third party funders might not want to be regulated alongside claims management companies, he felt that this option should be considered. He argued that a code of conduct would not work adequately when the third party funding market expands.

Presentation by Litigation Funder 8
Litigation Funder 8 thanked the Civil Justice Council for inviting him to give a presentation and he congratulated the CJC on its commitment to consultation with stakeholders.
Litigation Funder 8 stated that his firm has considered practising in different jurisdictions, seeing the UK as an attractive possibility because of commonalities of language and law. However, he noted that significant hurdles exist for his firm in making the decision as to where to conduct litigation and he added that the UK is in some sense competing for a slice of the market. 

Litigation Funder 8 warned that care ought to be taken when determining the level of regulation so as not to make the jurisdiction so unattractive that England gets left behind. In connection with this point, he quoted the EC White Paper on damages actions for breach of the EC antitrust rules which states that victims of EC anti-trust infringements rarely obtain reparation for the harm they have suffered and that this is because of legal and procedural hurdles in member states. 
Litigation Funder 8 outlined the areas in which his firm practises, explaining that it funds large, complex and expensive litigation. He argued that these sorts of cases would not be attractive to claims farmers as they require a great deal of capital, expertise, capital, skill and experience.

Litigation Funder 8 outlined the hurdles currently faced by his firm with respect to the UK:

· Maintenance and champerty: Litigation Funder 8 said that his firm had recently received advice from leading counsel explaining that the principles of maintenance and champerty remain good law in England and Wales.  He noted that his funding agreement has been revised several times in order to exorcise the elements of (what his firm see as the essential) supervision of its often multi-million pound investments. Litigation Funder 8 informed delegates that his firm might run a test case to clarify the issues of maintenance and champerty. However, he noted that as this would be expensive and time consuming, his firm would continue to work hard to comply with the current law. He reiterated the importance of understanding that third party funders invest a lot of money into cases and rightly feel a need for supervision and control, adding that it was hard to think of other financial endeavours where huge investment is given in the absence of supervision and control.

· Cost of litigation: Litigation Funder 8 stated that the cost of litigation is far higher in England and Wales than on the continent and he set out possible reasons for this including the nature of the split profession; adversarial system; the existence of uncapped adverse costs; the requirement for all plaintiffs to litigate individually and the higher level of lawyers’ fees. 
· The absence of any workable class action regime: Litigation Funder 8 spoke of the restricted ability to litigate common issues in one proceeding, the need to improve the system to facilitate group actions and the stigma attached to such litigation. He reassured delegates that the introduction of an effective mechanism of collective redress in Australia had not opened the floodgates to group actions. 
· Part 2 of the Compensation Act 2006: Litigation Funder 8 informed delegates that Part 2 of the Compensation Act 2006 constitutes a significant disincentive to operate in the UK’s third party funding market. He explained that under this act, the term “claim” is broadly defined and includes claims for “financial products or services”. Litigation Funder 8 stated that “financial products and services” is not defined in legislation but voiced his firm’s belief that it would apply to any litigation involving corporate misconduct and that this would have negative consequences for the UK. 

Litigation Funder 8 explained what is wrong with being regulated by this regime:

· The regulator has a wide range of onerous powers: for example they can obtain and execute search warrants, they can obtain injunctions and initiate prosecutions. 

· Cold calling in person prohibited: Litigation Funder 8 explained that when dealing with businesses, the main litigants might include smaller businesses. He noted the considerable effort involved in getting such parties interested in litigation. 

· The requirement to make reasonable inquiries as to whether the claimant has alternative mechanisms for pursuing the claim: Litigation Funder 8 said that putting together funding packages requires a great amount of effort and due diligence. He stated that a requirement upon funders to seek alternative methods of funding would act as a serious disincentive. 

· The requirement to allow a client to withdraw at any time with charges to be limited to what is reasonable: Litigation Funder 8 warned of the injustice that could arise from allowing a client to withdraw after a high level of commitment, time, and money have been invested.

· Having to make explicit the client’s right to ‘shop around’ and seek further advice

Litigation Funder 8 argued that his firm could not operate in the UK with such restrictions in place. He pointed out that the risks of taking on litigation are substantial enough without operating under such regulation as well. He articulated his firm’s belief that it can offer the market access to justice for victims while at the same time scrutinising claims very carefully to filter out unmeritorious cases, thus saving court resources. 

Litigation Funder 8 touched briefly upon the experience of third party funding in Australia. He informed delegates that they have been operating in Australia for the past 15 years. Although there is no regulation of third party funders in Australia, Litigation Funder 8 accepted that some form of regulation would be desirable to ensure that court orders for costs are enforceable and that funders remain solid and quality controlled. Litigation Funder 8 remarked upon the less significant role of ATE insurance in Australia as compared to England and Wales.

Litigation Funder 8 ended his presentation with a quotation from a British lawyer who counselled, “I know it is contrary to my interests to say this but I am bound to tell you that with all the impediments to conducting this type of litigation in the UK, you may well be advised to run your action in Germany or Holland.” He added that it would be a shame for England, who once led on this, to be left behind because it is mired in regulatory and other barriers.

Michael Napier QC: 

Michael Napier asked what form of regulation Litigation Funder 8 would consider appropriate.

Litigation Funder 8:

Litigation Funder 8 replied that a voluntary code would be his preferred option.

Solicitor 3:

Solicitor 3 remarked that he had never viewed a voluntary code as regulation. 

Michael Napier QC:

Michael Napier suggested that it would constitute self-regulation. 

Judge: 

Judge asked whether the regulation of third party funding in general or simply of commercial funders was being considered. He argued that those more likely to sign up for the voluntary code would be the least likely to need regulation. 

Barrister 1:

Barrister 1 suggested that the use of incentives to encourage third party funders to sign up to the code. 

Barrister 2:

Barrister 2 reinforced the point made by Judge and asked whether there might be a way of establishing a cut-off point to distinguish between reputable firms that do not need regulation and those that really do but refuse to sign up. 

Regulator: 

Regulator suggested that the starting point might be to distinguish between the types of claims in question.

Barrister 2:

Barrister 2 expressed his concern that this could create a problem if moves are made towards an opt-out collective redress regime.

Litigation Funder 8:

Litigation Funder 8 highlighted the problems of defining categories of claim. 

Michael Napier QC:

Michael Napier referred to Fostiff in describing the potential for abuse in cases which are run by non-lawyers who do not have a duty to the court. 

Litigation Funder 8:

Following on from this point, Litigation Funder 8 touched upon the importance of balancing. 

Insurer:

Insurer said it appeared that two business models were being considered: one which involved third party funders presenting the market with tailored funding and legal packages, and the other which involved the more traditional scenario of solicitors approaching third party funders. He doubted whether a voluntary code could work except with great difficulty. 

Litigation Funder 8:

Litigation Funder 8 commented that his firm would be content with a voluntary code and once again he warned of the dangers of overregulation for the UK market. 

Insurer:

Insurer asked how the concern regarding the withdrawal of clients from cases is addressed in other jurisdictions. 

Litigation Funder 8:

Litigation Funder 8 explained that terms of withdrawal are governed by the funding agreement and are generally only permissible where reasonable. He contrasted this position to that of the UK where entitlement to withdraw is enshrined in legislation.

Insurer:

Insurer asked whether the consumer protection regime could be extended to cover third party funding. 

Litigation Funder 2:

Litigation Funder 2 stated that the characterisation of third party funding activity as lending is incorrect as there is no obligation on the part of the borrower to repay.

Solicitor 1: 

Solicitor 1 considered the characterisation of consumer and commercial clients and the regulatory repercussions of each definition.  

Litigation Funder 4:

Litigation Funder 4 argued that as many cases come from individuals, they ought to be legally represented before funding can be negotiated. 

Professional Representative: 

Professional Representative stated that at the last event, delegates concluded that self-regulation would not work given the experience of claims management companies. He expressed his perception that opinion had since shifted on this and he raised his concern at this development. Professional Representative argued that the Compensation Act’s claims management provisions exist to protect consumers including businesses. This wide definition, he said, contrasts to the narrow one contained in consumer legislation. Professional Representative expressed his reservations about supervision and control of cases by third party funders and spoke of the place of third party funding in the context of the smorgasbord of funding options available to litigants. He concluded with the remark that there needs to be firmer regulation of third party funders. 

Litigation Funder 8:

Litigation Funder 8 said that supervision is desirable because of the level of financial investment given by third party funders. He reiterated a point made earlier when he questioned what other financial endeavour exist without supervision and control. Litigation Funder 8 assured delegates that third party funders would not act beyond the law or the funding agreement in question. He said that he was unclear as to what the nature of Professional Representative’ concerns were and argued that third party funders could bring many benefits to the litigation process. 

Professional Representative:

Professional Representative cautioned that there existed a fine line between supervision of cases and dictating the way in which they are run. 

Solicitor 5:

Solicitor 5 referred to Part 2 of the Compensation Act and the apparent exemption of solicitors. He then questioned whether self-regulation would be sufficiently robust.

Michael Napier QC:

Michael Napier thanked delegates for their contributions and asked syndicate groups to consider the following questions: 

1. What should be the status of the draft code?

a. What needs to go in?

b. What needs to come out?

2. To whom should the code apply?

3. Is an association either necessary or desirable? If so, who should be in it, and what should it do?

4. Should a voluntary code exempt funders from:

a. The Compensation Act

b. Champerty and maintenance

5. In what circumstances, if at all, should a funder be allowed to give instructions?

6. To what extent, if at all, should a funder be allowed to advertise direct clients?

7. What is the best way to demonstrate capital adequacy?

8. In what circumstances can ATE provide adequate security for costs?

9. If some form of regulation is still agreed to be necessary:

a. Is self-regulation via this code (as amended) to be preferred?

b. If not, is there existing regulatory scope or do we need a new regulatory body?

Professional Representative:

Professional Representative suggested that the CJC could endorse a code but not act as a regulatory body, as happened with the experts’ code. 

Robert Musgrove:

Robert Musgrove said that he would consider this course of action.

Group 1: Barrister 1
Barrister 1 explained that his group began its discussion with a consideration of conceptual issues and definitions. It concluded that the code should take the form of a protocol. He suggested that the code carry the CJC seal of approval thus encouraging third party funders to give comfort to their clients by applying it. Barrister 1 added that a series of provisions in the agreement would closely follow the code, setting out a minimum standard setting out issues which the litigation funding agreement should address.

The advantage of such an approach would include the circumvention of problems of definition as anyone who would like to obtain the CJC seal of approval could do so by following the terms of the procedure as set out under the agreement. The disadvantage of this approach would be that there are no benefits in signing up to the code beyond obtaining the seal of approval that it would carry. For example, compliant third party funders would not be granted exemptions from the Compensation Act. 

Barrister 1 described his group’s solution as “a fairly simple hands-off model”. However, he said that it seemed to be a way of meeting the present requirements. If there later appeared to be a need to regulate in a particular area, this could be covered by the claims management regulatory scheme with the introduction of a statutory instrument. 

In relation to concerns about cold calling in relation to the Compensation Act, Barrister 1 explained that his group did not consider this to be a major problem in practice for third party funders. He noted that his group did not look at capital adequacy. Barrister 1 argued that there was no need for special rules in the area of security for costs. An ATE insurer in his group expressed the view that bonds were an affordable and relatively good investment for a funder faced with an application for security for costs. Barrister 1 stated his group’s belief that it would be a mistake for this to be made mandatory in relation to third party-funded litigation and briefly explained why. 

Group 2: Public Funder
Public Funder explained that his group began its discussion by setting the context of the third party funding debate. It was said that discussion of third party funding involves looking at one of three different business models:

a. Low-level high volume claims management work

b. Major third party funding 

c. More proactive and controlling model 

In the light of these differences, Public Funder explained that the answers to the questions would vary depending on the type of model in question. His group understood that the first of these models was largely regulated under the Compensation Act and would continue to be so. It asked whether given that that Act appears also to catch financial products and services, a workable definition could be included to exempt the high level third party funders from any extension of that regime.

In response to the questions asked of the syndicate groups, Group 2 gave the following answers:

1. Group 2 expressed support for the code, preferring self-regulation to state-regulation as there was plenty of precedence for the former. However, the group failed to reach consensus on whether voluntary or compulsory regulation was to be favoured. 

2. Group 2 felt that the code should regulate third party funders who fall outside of other regulatory regimes. 

3. Group 2 was in favour of establishing an association, as this would be a necessary feature of self-regulation, which it also supported. 

4. Group 2 considered third party funders should be exempt from the Compensation Act as well as the principles of champerty and maintenance. Public Funder added that it would be a great advantage to move away from the position where the court has to decide these matters on a case-by-case basis thus giving useful certainty to this area.

5&6.   The majority view expressed in Group 2 was that funders giving instructions and advertising directly to prospective clients are practices which are going to be unavoidable especially in group litigation. Therefore it was agreed by the that this type of activity should be permitted as long as there is regulation. However, the opinion was articulated that there are important public policy questions here about funder-generated litigation. 

8.
Group 2 considered capital adequacy to be important part of any code and did not think there could ever be an assumption that assets must exceed liability due to the range of cases taken on by third party funders. 

9.
On security for costs, Group 2 felt that resolution of the capital adequacy problem might bypass to some extent the security for costs dilemma. 

Group 3: Litigation Funder 6
Litigation Funder 6 explained that his group was split on the question of regulation. Some preferred self-regulation and others a voluntary code. Some favoured the incorporation of regulation into existing practice directions and others legislation. 

Group 3 considered what the objective of regulation was. Whilst it saw the need for transparency, certainty, security of the funder, and the need to protect claimants, it felt that third party funders would act reputably in order to shield their considerable investments. 

Litigation Funder 6 articulated the view of his group that the involvement of a third party funder should be declared immediately. Group 3 felt that the claimant should satisfy the court as to its ability to cover adverse costs. However, it also asked whether the defendant ought to provide security for costs. Group 3 was also opposed to the creation of a regulatory body. A voluntary code would produce transparency and security for costs could be assumed. Group 3 suggested that a bond mechanism could be used to guarantee security for costs. It was also recommended that there should be transparency in the code over commissions paid by the funder to other parties. Group 3 was not supportive of exemptions.  The level of control third party funders should exert over the conduct of litigation would, it was felt, develop over time. It was noted that, to a degree, the voluntary code does include some authority for the funder to be involved as the case progresses. Group 3 touched upon the question of what would happen if a client wished to instruct a different solicitor after a third party funder had invested heavily in their case. On the question of advertising, Group 3 felt it was important that this should be permitted even from an access to justice perspective. It then considered the issues of capital adequacy and ATE insurance. 

Group 4: Litigation Funder 7
Litigation Funder 7 explained that his group spent some time trying to break down the divisions between the different types of funding arrangements and funders. He stated that the Compensation Act appears to catch some of the activity in question, particularly with respect to group actions. 

Litigation Funder 7 cautioned that any attempt to exempt financial products/services from the Act would require government support. Even if such an attempt did not attract opposition, Group 4 felt that the pace of progress in this area would be slow as it is not a “vote-winner”. Furthermore, any such change would require lengthy consultation.

Group 4 was supportive of a voluntary code. It envisaged that the solicitor would effectively act as the gatekeeper advising on the funding agreement. The effectiveness of solicitors as gatekeepers would depend on their level of skills and education as well as authority to give financial advice. 

Group 4 worried about the role of claims management companies in group actions in light of previous problems caused by such firms. 

On the subject of capital adequacy, Group 4 concluded that the FSA model does not work for the purposes of assessing capital adequacy in this funding market. Litigation Funder 7 compared this to the situation in Australia regarding derivatives. The point was made that any trade association that might be set up now would face the challenge of finding a way of setting capital adequacy standards and ensuring that they are monitored. 

Litigation Funder 7 touched upon the question of a compensation scheme. Group 4 considered what would happen if a funder collapsed, asking itself whether the rest of the association members would subscribe to a financial services compensation scheme and pick up any shortfall. 

Litigation Funder 7 noted that it was not usual practice for courts to accept ATE insurance policies as sufficient security. The suggestion was made that the cost of the deed of indemnity should be an additional recoverable liability. 

On the subject of control of litigation, Group 4 considered that there was a need for clarity on the legitimate boundaries. It was suggested that the code should make it clear exactly what the boundaries are in order that the client is always supreme, and in the event of a conflict the client’s instructions always prevail. Group 4 did not conclude a definition of what control. It asked what the consequences would be if a funder went over the boundary, and considered the role of enforcement and the individual funding agreement.

Michael Napier QC:

Mike Napier thanked all the groups for their helpful feedback. He was surprised by the amount of consensus that had been reached given the difficult nature of the topic. On the main question of whether a voluntary code/self-regulation was to be preferred, Mike Napier observed that Group 1 considered any future code as a protocol or recommended procedure and style of agreement. He noted that Group 2 favoured self-regulation even if it could do no more than set out minimum standards. Mike Napier remarked that Group 3 supported self-regulation and that Group 4 felt that a voluntary code had a place. 

Mike Napier explained that the CJC would determine how it could assist in the formulation of a future code. He thanked the drafting team for agreeing to flesh out issues that still need to be addressed and inserted into the document. Mike Napier shared his impression of the present draft as a dual-purpose document that appears to combine elements of both code and contract. Given the feedback expressed thus far, he wondered whether the document should restrict its scope to code-related provisions.

Robert Musgrove:

Robert Musgrove spoke of the possible incentives and disincentives of signing up to a code. He suggested that a code could be developed initially on a voluntary basis, separating contractual from code-based elements. Robert Musgrove articulated his wish for the drafting team to revise the code. Should internally irreconcilable differences arise, he stated that the CJC could either mediate a solution or get a High Court judge to finalise the drafting. Robert Musgrove commented that the code would then be published as a CJC-endorsed/owned document. He concluded his remarks by informing delegates that as the market is emerging a voluntary code would be introduced. However, if it did not appear to be working, the CJC may then recommend light-touch regulation. 

Solicitor 2:

Solicitor 2 pointed to competition law in arguing against insertion into the code of prescriptive contractual provisions. 

Michael Napier QC:

Mike Napier considered the need for flexibility in terms of the contractual element of the code. 

Solicitor 2:

Solicitor 2 argued that funders have to be able to compete on individuals’ terms and products.

Michael Napier QC:

Mike Napier viewed the potential problem outlined by Solicitor 2 as a surmountable one. 

Barrister 3:

Barrister 3 indicated that there exist many examples of contract terms being highly recommended in a way which does not offend competition law, and he cited the use of basic standard clauses in the insurance market as an example. Barrister 3 expressed his anxiety about a world in which some are regulated under claims management regime, some come voluntarily under wing of the regime described, and others are left as free agents. He worried that this third category would be the source of damage to the reputation of the system. Barrister 3 added that to come in when the damage has occurred would be too difficult and too late. He argued that there is no room for one group to be left unregulated. To this end, Barrister 3 argued that any future code should not be too prescriptive and try to solve every possible problem in the first edition.

Michael Napier QC:

Mike Napier invited Solicitor 2 to talk through a grid he prepared during the break.

Solicitor 2
Solicitor 2 explained that his aim in drafting the grid was to identify the regulatory background against which the delegation was trying to analyse whether there were any gaps and what ought to be done. The grid listed organisations which appear to be involved, as well as the kind of controls (not necessarily regulatory) in existence. Solicitor 2 informed delegates that his syndicate group had concluded in favour of light-touch regulation because there were few regulatory gaps. Furthermore, the few gaps in existence could, he argued, be covered by minimal regulation.

Michael Napier QC:

Mike Napier asked delegates for their views on the grid.
Solicitor 3:

Solicitor 3 felt that the role and conduct of solicitors is absolutely crucial. He did not agree entirely with the concerns expressed by Robin Knowles. Solicitor 3 argued that a solicitor would have to think very hard before entering into an arrangement with a funder who had not signed up to the code. 

Litigation Funder 6:

Litigation Funder 6 pointed out that some funders have professional indemnity insurance.

Barrister 3:

In response to Solicitor 3’s point, Barrister 3 identified two problems. First, he noted that the obligations of solicitors under competition law would mean that they could not close out third party funders who had chosen not to be regulated. Secondly, he observed that the question of price rather than regulation would influence solicitors’ recommendations regarding third party funders. 

Barrister 2:

Barrister 2 explained that the draft code was a genuine attempt to meet concerns (for example, regarding questions of scope and the education of solicitors about third party funders) in a quick and practical way. 

Regulator:

Regulator spoke of the lack of hard information regarding the third party funding market. He noted his satisfaction that third party funders had acknowledged the need for regulation and had mentioned the importance of quality controls. While consensus existed on the need to regulate, Regulator remarked that the method of regulation remained undecided. He articulated his view that third party funders should be regulated by the MoJ’s claims management regime. However, he noted concerns expressed about its potential shortcomings particularly in relation to capital adequacy. Regulator considered that the nature and degree of regulation ought to take into account the importance of the activity to be regulated (i.e. the administration of justice) as well as other key public policy issues. 

Regulator turned his attention to Rule 9 of the Solicitors’ Code of Conduct which prevents solicitors from having an association with claims assessors who take or solicit a contingency fee in consumer PI litigation. He then explained the rationale and historical context of this rule. Regulator expected that third party funding litigation and Rule 9 would be reviewed by the SRA given that claims management companies are now regulated. Although he agreed upon the need for solicitors to advise clients carefully on funding agreements, he also warned of the need to avoid keeping all the regulatory costs in the solicitors’ profession. 

Michael Napier QC:

Mike Napier questioned whether anything could be done to help guide a solicitor who is faced with one third party funder who has signed up to a code of conduct and another who has not. 

Regulator:

Regulator emphasised the role that education could play in making it clear to solicitors that there is more than price involved in assessing whether a particular third party funding agreement is in the client’s best interest. He felt that the emphasis on education of solicitors and the need to take into account the public interest would overcome potential competition law problems. 

Professional Representative:

Professional Representative said that education was identified as a key issue at the last third party funding event. He said that some measures had since been undertaken to improve address this problem, referring to seminars involving third party funders. 

Barrister 3:

Barrister 3 said that it would be odd if it were decided that regulation should not be made compulsory and yet at the same time use professional rules to shut out the unregulated. He declared that if it is felt that public policy would justify the type of rule mentioned then this ought to be used to justify regulation for all. 

Professional Representative:

Professional Representative said that meetings with the SRA in early August would start engagement on the policy dimension.

Michael Napier QC:

Mike Napier observed that the need for joined-up thinking was being taken forward. 

Litigation Funder 4:

Litigation Funder 4 expressed his support for stronger regulation, harking back to Robert Musgrove’s statement that “It only takes the wrong case, by the wrong funder with the wrong lawyer to have a serious impact upon the market’s development.” 

Solicitor 1:

Solicitor 1 spoke of the importance of addressing the issue of capital adequacy and he suggested that regard be had to Australian practice.

Barrister 1:

Barrister 1 explained that the historic rationale of Rule 9 was rooted in the concern that anyone other than solicitors should be allowed to make money out of contingency fees. He voiced his concern at the genesis of the current rule which was reinstated at the last minute after a lengthy consultation on the new solicitors’ code of conduct. This was because the subordinate legislation/codes of the Compensation Bill/Act were not in force and there existed concerns about the impact of claims farmers. Barrister 1 noted that the situation has changed as claims management companies are now regulated and this regulation does not prevent them from charging contingency fees. He agreed with Robin Knowles’ criticism of attempting to control the behaviour of third party funders through their relationships with solicitors rather than formal regulation. Barrister 1 expressed concern that the rule as presently formulated precludes third party funding from being used in an area from which the LSC has largely withdrawn itself. 

Professional Representative:

Professional Representative said that he had been informed by the SRA that it would, in certain circumstances and upon application, grant exemptions to that rule on a case-by-case basis. He added that its policy on this is available publicly. 

Barrister 1:

Barrister 1 added that this was an interim measure available until the new regime comes into operation.

Robert Musgrove:

Robert Musgrove outlined next steps. He informed delegates that the Management Group would work on a further draft to be circulated as widely as possible. He concluded that it would be left as a matter of judgement whether or not to reconvene this type of forum. 
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