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Collective Consumer Redress

Substantive Law and Process Framework

Minutes – 27 March 2008

Opening remarks by Mike Napier QC

Mike Napier welcomed delegates to the conference and explained that the event would be held according to the Chatham House Rules. He noted the broad constituency of the conference delegation and related it to the representative nature of the Civil Justice Council (CJC) itself. He then described the advisory role of the CJC and explained its interest in access to justice – an issue which permeates the topic of collective redress. 

Mike Napier referred to Bob Musgrove’s introductory paper as an effective channel for delegates’ thoughts and a useful background to the involvement of the CJC in collective redress. He elaborated on the history of CJC work in this field, pointing out that it became involved in collective redress through its work on litigation funding. 

Mike Napier touched upon the two fora hosted by the CJC on collective redress and the study it commissioned on evidence of need, completed by Academic 1 earlier this year. He also mentioned that the CJC had been actively engaged with European institutions and stakeholders, where much political and academic work is being undertaken in the field of collective redress.

Mike Napier remarked that the purpose of the conference was to discuss how reform in the area of collective redress should be brought about and he drew attention to the papers which would assist delegates in this regard. Mike Napier concluded his address with an explanation of the format that the event would take.

Substantive Law Issues 

“Legislation versus Rules of Court” – Academic 1
Introduction

Academic 1 explained at the outset that the binary tension contained in the title of her presentation and accompanying document was not intended to dictate the course of ensuing discussions. Her view was that some primary legislation would be needed to implement substantive changes in the law required for the enactment of an opt-out collective action regime. However, she added that other options ought to be taken into account. Academic 1 declared her intention to explain why some change in the substantive law is required and to consider whether this need may be circumvented in any way.

To begin, Academic 1 explained the process of making court rules. She informed delegates that the Civil Procedure Rules Committee (hereinafter “Rules Committee”) has responsibility for creating court rules. Academic 1 argued that the Rules Committee is only permitted to make rules governing practice and procedure (Section 1(1) of the Civil Procedure Act) and modifying the rules of evidence (Schedule 1 Rule 4 of the Civil Procedure Act). 

Academic 1 stated her belief that the proposed opt-out regime does not fall within those strict parameters. She questioned whether a slight amendment of Section 1(1) of the Civil Procedure Act to extend the powers of the Rules Committee could be enacted to change practice and procedure even where it amends the substantive law. Academic 1 noted that there is a precedent for this elsewhere in the Commonwealth (i.e. Ontario) but added that she was unsure as to how realistic such a course of action would be in England and Wales. 

Academic 1 itemised five areas of the proposed opt-out regime which have been considered by judges, reform commissions etc to require a substantive change in the law. 

1.
Limitation periods

Academic 1 articulated her view that a substantive change in the law would be required to create an opt-out regime whereby the representative claimant files the pleadings initially then the limitation period is suspended for all represented parties thereby allowing them to bring individual proceedings to prove its individual issues down the track without ever having filed its own proceedings in the first place.

Academic 1 supported her argument by reference to the Woolf Report in which it was acknowledged by Lord Woolf himself that a change to the substantive law would be brought about by affecting the limitation period for multiparty litigation. 

2.
Res judicata

Academic 1 expressed her opinion that modification of the res judicata for absent class members would require a substantive change in the law. However, she remained open as to whether the Rules Committee could still tackle this area through the creation of rules of court. 

Academic 1 explained that there are two ways in which the res judicata issue comes alive in collective actions:

a. Under the Representative Rule (CPR 19.6), the representative claimant has the common legal issues determined for the described amorphous class. Under this rule, there are no notification requirements. As confirmed by the courts, an express mandate to be represented is not required from all class members either.  Absent class members are already capable of being bound by the determination in a representative action even though they themselves do not file proceedings but are represented. 

The problem is that the Representative Rule has not been judicially considered to be suitable for solely monetary relief because of the way in which the same interest has been defined in that rule. A representative claimant has the same interest as all the members that he is representing if he is bringing declaratory, injunctive or ancillary relief or an action for money that is going into a common fund. However there is judicial concern with respect to the same interest for individual monetary compensation, as evidenced by the case of Fostiff where the Australian High Court ruled (5-2) that the representative action was invalidly constituted. Given that monetary relief is a key feature of the opt-out collective action, it is debatable whether res judicata falls within the rule-making capacity of the Rules Committee. 

b. Academic 1 informed the delegation that the second way in which the res judicata issue comes alive in collective actions is in extended res judicata. She suggested that it could be implemented judicially rather than legislatively. However, in Canada, the extended principle of res judicata in the Henderson rule (requiring parties to bring before the court everything which should be raised in those proceedings preventing defendants from facing further onslaughts of litigation) was overruled by the Class Proceedings Act which allows the class to bring further actions on common issues. Academic 1 spoke of English precedent in Barrow v Banks, where the Court of Appeal held that special circumstances may justify exception to the Henderson Rule. 

3.
Aggregate assessment of damages

Academic 1 reported that the question of whether aggregate assessment of damages constitutes a substantive change in the law was considered by the Victorian Court of Appeal in the Academy case. Three judges ruled that it was not, while two argued it was. The judges who ruled that it was not, maintained that aggregate assessment of damages for the class as a whole fell within the parameters of judicial discretion given that the law of damages is an inexact science at best with general damages being, to some extent at least, an approximation.

The minority strongly disagreed contending that it is one thing to say that damages are an inexact science and quite another to argue that damages awarded need not have a commensurate link with the people who have been damaged; the individual members of the class. 

The High Court of Australia gave leave to appeal on this very point. However, before it had the chance to give its verdict, the Victorian Parliament decided that the aggregate assessment of damages should be legislated upon and the appeal was vacated. 

Academic 1 considered aggregate assessment of damages from the domestic angle, explaining that three judicial responses to the 2001 consultation by the Lord Chancellor’s Department on representative claims, considered that aggregate assessment of damages was a substantive change in the law and would require primary legislation. 

4.
Cy-près distribution of damage

Academic 1 outlined the concept of cy-près distribution of damages and its use in overseas jurisdictions. She voiced her belief that it would require a substantive change in the law as it would potentially involve awarding damages to those who have not been harmed by the defendant(s). 

In support of her argument, Academic 1 said that the Australian Law Reform Commission refused to countenance cy-près distribution because it was punitive rather than compensatory in nature, and as a result, was not introduced by the legislature. Furthermore, U.S. judges have suggested that the cy-près distribution of damages constitutes a substantive change in the law. 

5.
Standing against multiple defendants

Academic 1 questioned whether it was possible for rules of court to enable multiple defendants to be sued by class members where some will not have a cause of action against some of those defendants. She maintained that this formed a major change to the standing rules as it involves a defendant being sued by people who have no cause of action against it at all.

Academic 1 referred to the experience in Canada where standing against multiple defendants is permitted. She informed delegates that the second action brought under the opt-out regime in Ontario in 1993 tested whether defendants could be sued by people who had no cause of action against them. It was held that they could because there was legislative provision for such situations. 

Academic 1 added that in Australia, there has been a major tension between the Philip Morris interpretation which holds that each defendant must have a party who is suing it and if there are any defendants and class members who do not have corresponding causes of action then it is not a properly constituted collective action. 

Conclusion

Academic 1 concluded that of all five areas, she found it difficult to see how limitation, cy-près, and standing could be introduced through amendment to the CPR. Although there is precedent of rules in the other areas, she noted that in most cases legislation has been introduced to prevent ultra vires claims. 

Academic 1 told the delegation that law reform commissions in Ireland and Scotland had considered collective redress and deemed rules of courts to be sufficient. However, she added that each considered opt-in as opposed to opt-out systems and did not examine the issues of limitation, cy-près and standing. 

Academic 1 recognised that the Representative Rule is an interesting collective device. However, there are several aspects of a sophisticated opt-out regime which the Representative Rule does not cover. Furthermore it presents difficulties with bringing monetary claims, the interpretation of same interest, and the fact that other jurisdictions have introduced opt-out actions after grappling with the Representative Rule which later proved to be completely inadequate is also instructive in this regard.  

Academic 1 commented that the conundrum about legislation versus court rules has to be considered in its wider context. She remarked that there is over 100 years of combined opt-out jurisprudence in America, Australia and Canada. On this basis, Academic 1 advocated the introduction of a third generation statute building on the experience of these other jurisdictions and legislating with certainty on matters which have already taken up an inordinate amount of judicial consideration thus minimising satellite litigation, giving flexibility to the claimant and protection to the defendant, as well as setting the parameters of collective redress internationally. 

Mike Napier:

Mike Napier thanked Academic 1 for her excellent presentation and asked what a sophisticated opt-out system would encompass.  

Academic 1:
Academic 1 explained that a sophisticated opt-out system would encompass aggregate assessment of damages, cy-près distribution and standing against multiple defendants. She remarked that it would be possible to have an opt-out mechanism in place without these features but added that it would be difficult for it to operate with utility in their absence.  

Mike Napier:

Mike Napier asked whether any views have been expressed in this jurisdiction on the legislation versus rules conundrum. 

Academic 1:

Academic 1 stated that she was not aware of any.
Consumer Representative 1:

Consumer Representative 1 asked why an opt-out collective regime suspends the limitation period for absent members and questioned whether it was needed. She asked how cy-près distribution became a common practice in the U.S. given that it is not enshrined in rules. 
Academic 1:

Academic 1 replied that if the limitation period was not suspended for absent class members and the representative claimant won on the common issues, they may then be statute-barred from proving their individual issues because their cause of action would not be complete until proven. They could issue their own proceedings if there was time but the reality is that the limitation period would have long passed. 
Academic 1 explained that cy-près distribution has been invoked in settlements rather than in judgments, having been proposed by inventive and innovative counsel in the 1970s as an alternative to going to trial. 
Claimant Lawyer 1:

Claimant Lawyer 1 asked why certification does not stop the limitation period.

John Sorabji, Legal Secretary to the Master of the Rolls:

John Sorabji explained this is a historical practice founded on the notion that the mandatory class is not considered as a full party and therefore bringing the representative action does not stop limitation for anyone except the representative claimant. 

Claimant Lawyer 1:

Claimant Lawyer 1 asked whether there is any statutory requirement in relation to costs or whether it would fall within the court’s discretion. 
Academic 1:

Academic 1 answered that only Australia has incorporated immunity from costs in its class action statute for absent class members.

Claimant Lawyer 1:

Claimant Lawyer 1 questioned whether there was a need for statutory change in light of this. 

Academic 1
Academic 1 wondered whether judges already had the power to do this using their discretion or any powers conferred by the CPR. 
Regulator 1:

Regulator 1 asked why primary legislation would be needed to allow standing against multiple defendants when it only entailed consolidation.
Academic 1:

Academic 1 explained that some legislation would be required because it is not a consolidation per se and she noted the difficulties of later consolidation using the Australian experience as an example. 
Academic 1:

Academic 1 led the delegation through her diagrams and explained the question of standing. 
Claimant Lawyer 2:

Claimant Lawyer 2 questioned whether consolidation would require legislation a representative claimant for each defendant existed. 
Claimant Lawyer 3:

Claimant Lawyer 3 asked whether courts have struggled to exercise the power of cy-près distribution.
Academic 1:

Academic 1 replied that North American courts have sought to accommodate cy-près distributions where they could, and sometimes even where the overlap between the underlying purpose and class is tenuous.

Bob Musgrove, Chief Executive of the Civil Justice Council:

Bob Musgrove supported Academic 1’s observations and added that from his experience with Quebec, courts have taken great care in considering how cy-près distributions should be made. 
Judge 1:

Judge 1 stated that regulators at state level have begun to use this technique.

Claimant Lawyer 4:

Claimant Lawyer 4 asked Academic 1 whether she had encountered a model elsewhere that adopts that sort of procedure other than in an insolvency situation.
Academic 1:

Academic 1 said that she had only encountered this model where the representative rule has been used for monetary recovery where it is ancillary to injunctive or declaratory relief. 
John Sorabji:

John Sorabji explained that the representative rule in the insolvency jurisdiction shares the same common law origin. 

“Class Actions – Reinventing the wheel” – a speech by John Sorabji
See Appendix 1

Judge 1:

Judge 1 stated that John Sorabji’s presentation rightly identified the potential in the rules. He noted that despite Academic 1’s excellent case, there are potential political problems with third generation legislation as it is very difficult to compete for legislative time. 
Claimant Lawyer 2:

Claimant Lawyer 2 asked why the limitation period issue is considered to be insuperable and as requiring legislation.
John Sorabji:

John Sorabji replied that the limitation period issue requires legislation because there is no provision for it in the Limitation Act as it currently stands. He noted that the fact that the represented class are not parties before the court in the full extent and can at any time take active steps to intervene in the class action means that they cannot be deemed by the court in any way to have brought the action as far as limitation is concerned. 

Trade Union Representative 1:

Trade Union Representative 1 reminded John Sorabji of previous comments he had made in respect of collective redress.  

John Sorabji:

John Sorabji stood by his previous comments and maintained his belief that, although the process is a difficult one, some form of collective redress action will be introduced as the political will is present. He suggested that all routes – legislative and non-legislative – are explored to this end, and argued that a collective redress mechanism is key to ensuring access to justice. 

Claimant Lawyer 1:

Claimant Lawyer 1 asked whether the U.K. would be compelled, in any event, to enact legislation regarding a collective redress mechanism given European activity in this field. 
John Sorabji:

John Sorabji replied that European initiatives will be complementary to national collective redress systems. 
Mike Napier:

Mike Napier recapped the points of consensus and contention emerging from the two presentations. 

He reminded the delegation of the questions to be considered by syndicate groups: 
1. Limitation periods

2. Modifying res judicata for absent claimants

3. Aggregate assessment of damages

4. Cy-près distribution of damages

5. Standing against multiple defendants
Assuming a mechanism is required for reform, he asked the delegation to consider the following options: 

a. There might be legislation that only goes as far as enabling legislation and then the rest is left to the Rule Committee

b. Statute might provide detailed legislative setting of rules so that it would be taken away from the Rule Committee or completely left to legislation

c. There is no legislation and it’s all left to the Rule Committee

d. Europe: if we don’t do anything it may be that a European directive would force our government to go down the reform route

Report Back to Plenary Session

Group A: Claimant Lawyer 5

Group A first considered and then agreed upon the need for a collective opt-out process. It viewed opt-out group actions as part of the broader regulatory and enforcement picture, and as such, not mutually exclusive. In light of this, it asserted the need to consider other consumer redress methods.

Group A felt there was a need for primary legislation in respect of limitation, perhaps by discrete amendment of the Limitation Act. It talked of a secondary limitation period which would run not from the wrongful act but the date of the decision in respect of competition cases. It asked Academic 1 the position on limitation in respect of the GLO regime.

In respect of res judicata, Group A felt there was a strong case for improving the notice provisions as well as access to information about collective claims at the start of the process. It considered that a rules-based approach would be the most appropriate way of dealing with some of the res judicata issues at the back end of disputes. Group A suggested different notice provisions within different rules for different types of procedure. 

On aggregate assessment of damages, Group A considered it to be a key element of an opt-out regime. On a practical level, it noted that the availability of aggregate damages would make the procedure attractive to third party funders and render it a better-used process than the current multiparty system.

Group A considered that cy-près was controversial and would likely hold up the development of the collective redress system itself. It was felt that cy-près does not necessarily need to be a feature of an opt-out regime and in fact there could be a mechanism whereby any residual amount could revert to the defendant.

Although Group A acknowledged the problems surrounding standing it did not reach a conclusion on the issue.

As a side note, Group A suggested that opting out should be possible right up to judgment rather than just a limited period at the start of proceedings.

Group A thought that European activity in the field of collective redress was moving far too slowly to force the UK’s hand in this respect. That being the case, it felt that the UK ought to lead by example and create an exemplary system of collective redress to be developed throughout other member states. 

Group A considered the legislative route and discussed whether the creation of a collective action mechanism could be incorporated through amendment to existing legislation.

Group B: Claimant Lawyer 3

Group B expressed appreciation to Academic 1 and John Sorabji for their thorough and comprehensive presentations and began by distilling the following points of principle: 

1.
Any solution has to meet the yardsticks of certainty and predictability.

2. 
Legislation in some areas is inevitable and should take the form of enabling or framework legislation, rather than detailed prescription.

3. 
Time presents a serious challenge because:

a.
We are already positively exporting group litigation to the US and perhaps in time to individual European jurisdictions 

b.
If we wait for an EU directive it might not be suitable or desirable for our purposes. 

3.
Group B argued that the UK ought to lead by example and move as effectively and rapidly as possible.

Recognising that legislation produces a tension with time, Group B explored whether some interim rules-based solution might be adopted but constantly hit upon the problem of uncertainty and the risk of satellite litigation risk which would flow from that. 

Group B considered that if a collective redress mechanism were to use representative bodies as well as claimants that would create a sixth component that would arguably need legislation.  

Group B was not convinced that legislation was essential in relation to limitation and multiple defendants and thought that those areas needed closer study in relation to existing law and procedure and predicting how the various components might play out in practice. 

Group B considered that legislation was required with respect to res judicata, aggregate assessment and cy-près: res judicata because it lies at the root of the opt-out structure; aggregate assessment because it was felt to have a political dimension to it; and cy-près because it seemed to be a difficult problem and one that if left alone might produce a struggle. In relation to cy-près, Group B suggested offering Parliament a candidate destination (i.e. the Access to Justice Foundation, section 194 Legal Services Act) to ease its passage into law. 

Whilst Group B was mindful of the political realities underlying the legislative debate, it remained conscious that as the law is one of the UK’s greatest exports and that as our procedure runs alongside it, if the UK lags behind in delivering to the world a procedure that works in the area of collective redress then it is not maximising what it has to offer. 

Group C: Claimant Lawyer 4

Although Group C recognised that the remit of the CJC was restricted to matters litigated in the civil courts, it concluded that collective redress would need broader consideration in relation to different fora and subject matters. 

Group C discussed whether light touch enabling legislation with the Rules Committee filling in the gaps would be the way forward. It felt that the government would be reluctant to cede much power to the Rules Committee and that major constitutional issues relating to the separation of power and rule of law would arise were the Rules Committee permitted to amend substantive law. 

Group C examined the possibility of instituting a third generation act with detailed rules, and felt that legislation would provide stronger directive than a rules-based option thus avoiding the risk of satellite litigation. Group C recognised the practicalities of legislating in a piecemeal fashion rather than enacting a coherent code. It considered the question of riding a lighter form of legislation on the back of another law but it was felt that that would still require consensus across government.

Group C considered not legislating at all, but it was pointed out that there is no provision for an opt-out system in existing legislation. 

Group C discussed the issue of limitation and how it would work in relation to an opt-out system, but it did not come to a conclusion on the question of the indivisibility of actions. It felt that this is an issue that requires further study.

Group C felt that it was undesirable to wait for Europe as the collective redress debate has already been going on for several years and there are many different agenda in Europe. In any event, it was acknowledged that it might only recommend an opt-in system more suitable to civil law systems rather than common law systems. 

Group C also discussed cy-près and the possible use of trust law. 

Mike Napier:

Mike Napier summarised the points emanating from the group reports. He noted the consensus that the UK should not wait for Europe before implementing its own collective redress mechanism and that the subject of limitation required further study. While Group B considered that legislation in some areas was inevitable, Group C went further leaning more towards the third generation option than a light-touch rules-based solution, and in contrast, Group A appeared to roll back a little. Mike Napier commented on the slight divergence of view on cy-près with Group A viewing it as controversial and likely to hold up the procedure and Group B arguing that it should be kept very simple. 

Judge 1:

Judge 1 agreed with Group B on the need for certainty and the importance of starting from principle, including the principle of access to justice.

Mike Napier:

Mike Napier declared that certainty and predictability have always been important to CJC because of the risk of satellite litigation.

Academic 1:

In response to the question from Group A, Academic 1 explained that in group litigation orders, limitation stops running from the date that the claim is filed. 

Judge 1:

Judge 1 asked whether the Limitation Act is applied by rules or a practice direction.
John Sorabji:

John Sorabji replied that the system works because in a group litigation order an individual claimant has to issue their entire claim and it is a sophisticated form of joinder.

Mike Napier:

Mike Napier added that claimants have to issue their claims within whatever limitation period applies to the claim and that the courts cannot toll the Limitation Act. He concluded that all class actions have the problem of limitation, and that as such, this issue has to be tackled. 

Advice Services Representative 1:

Advice Services Representative 1 stated that developments with respect to the way that consumer bodies are organising themselves in order to act as representatives is a matter that needs to be taken into account. 

Mike Napier:

Mike Napier welcomed Advice Services Representative 1’s comment and invited contributions from consumer body representatives. 

Developing a Framework for Plenary Reform – Academic 1

Academic 1 took the delegation through her sixty design points for an opt-out collective action regime (see Appendix 2).

Mike Napier:

Mike Napier asked Academic 1 whether the Uniform Class Proceedings Act from Canada is provincial or federal.

Academic 1:

Academic 1 replied that it was prompted by the common law provinces rather than the civil law jurisdiction.
Bob Musgrove:

Bob Musgrove suggested that the Act seemed to be a legislative hybrid of British Columbia, Ontario and Quebec designed to cover all three provinces.

Mike Napier:

Mike Napier explained that he was bringing this Act to the attention of the delegation as it is a piece of legislation which encapsulates the design features identified by Academic 1.  

Academic 1:

Academic 1 stated that both Canada and Australia share second generation statutes which seek to be more prescriptive over areas which the US left open for judicial examination. 

Claimant Lawyer 3:

Claimant Lawyer 3 questioned whether the fairness hearing would be heard by the judge running the collective action or a separate judge. 

Academic 1:

Academic 1 said that her understanding was that in Canada, fairness hearings are dealt with by the judge who has the conduct of the action.

Professional Representative 1:

Professional Representative 1 wondered to what extent ECHR compliance had been considered. 

Academic 1:

Academic 1 answered that this matter was important and open for discussion.

Group A: Claimant Lawyer 5

Of the sixty design points for an opt-out collective action regime, Group A was given points 1-31 to consider.

1.
In accordance with the usual requirements of CPR 3.4(2)(b) and (c), no frivolous, vexatious or abusive claims will be permitted to be brought as collective actions. 

2. 
In accordance with the usual requirements of CPR 3.4(2)(a), the collective action must disclose a reasonable grounds for bringing the claim. 

3. 
In addition to CPR 3.4, the statement of case must also comply with any specific pleadings requirements of a collective action regime (eg, which require the pleadings to specify the common issues of fact or law, or which require the pleadings to define the class, or which require the pleadings to specify the causes of action and the remedies sought), with sufficient particularity.

Group A agreed with points 1-3. 

4. 
As a further brake/moderation on the ability to start a collective action, the claimant class should be required to satisfy legislatively-prescribed preliminary merits test/s. 

Group A expressed concern at what a preliminary merits test might look like and whether it would be costly and onerous. It was initially considered to be unnecessary because defendants would simply apply to strike the process out at that stage and it would not go forward. However, having talked it through, Group A felt that there would be some court scrutiny at the initial stage in any event. Given that the business lobby would be pressing for something that it could see at that stage that would protect its interests it was felt there should be some form of preliminary look at the process although that it ought not be a terribly high bar. 

Group A felt that there should be two elements of the preliminary merits test


a. Touching upon the superiority point: is collective mechanism the right vehicle for the dispute?

b. The second element of the test would be to give court the opportunity to have an early look at merits. Group A thought that this should fundamentally be a court-led process rather than one that would necessarily involve costs transfer between the parties and attendant costs risks.

5. 
A ‘pre-certification protocol’ may be preferable, requiring certain ‘Woolf-motivated up-front disclosures’ (eg, in the context of a collective action, information about the size of class, or information about the likely common and individual issues, or facts that to go prove why a collective action would be superior to other means of resolving the dispute), prior to the certification hearing. 

Group A talked about the possibility of pre-action disclosure applications as part of this protocol process particularly to assist those representing the putative class to work out what the size of the class might be in order to give some boundaries at an early stage. There followed a discussion about how this would work in practice and the group considered whether or not as part of that pre-certification process a defendant ought to disclose whether it had other similar approaches in respect of the same matters. Particularly in respect of consumer matters, Group A felt that the details of the individual class members might well come out at the post-certification stage but that it would be too onerous and unnecessary for them to emerge at this initial preliminary pre-action protocol stage.

6. 
A collective action must be the superior form of resolving the class members’ disputes.  If another procedural regime, available to claimants, is more efficient and less burdensome, the collective action should not run. 

7. 
The type of monetary remedy that may be sought and awarded in a collective action (eg, damages, disgorgement, restitution, exemplary damages, financial penalties) needs to be carefully considered, and the legislation appropriately drafted to either cover or restrict the field of remedies. 

In respect of point 7, Group A thought that the general law should be allowed to take its course. Its whole discussion was dominated by the principle that we should keep the new features of this process to a bare minimum and borrow as much as possible from what exists elsewhere.

8. 
A collective action must be manageable, from the court’s point of view (and the court must be satisfied of that at the outset, subject to one possible exception in point 11 below). 

Group A agreed on this point.
9. 
Whether any type of legal issue should be excluded from the scope of the collective action regime needs to be legislatively prescribed.  

Group A was fairly relaxed about this generic process applying to all sorts of disputes. Although this would lead to collective mechanisms being pursued in specialist tribunals with limited resources, Group A felt that the collective action regime should extend there in any event. 
10. 
Appeals from certification orders (eg, who has the right to appeal, whether an appeal is as of right or only with leave) should be legislatively prescribed. 

In respect of appeals, Group A thought that the ordinary rules ought to apply. 
16. 
Whether the class definition can ‘tie’ class membership to an external party (rather than to the series of events out of which the dispute arose), eg, to a law firm representing the class or to a third party litigation funder, needs to be judicially or legislatively prescribed. 

In considering point 16 on lawyer tie-in, Group A turned to the issues of costs and funding. Group A felt that the tie-in might look unpalatable but was actually needed owing to funding considerations. 

27. 
The status of ideological claimants (eg, the criteria permitting their appointment as representative, whether they should act as sole or supplementary / preferred or secondary representative claimants) must be carefully articulated. 

Group A felt that the point regarding ideological claimants was a worthwhile idea and would act as filter on speculative claims. However, it had grave concerns about the resources available for consumer bodies to do this and felt that specially formed ad hoc action groups ought to be allowed to act as these sorts of claimants.

Group B: Claimant Lawyer 3

Of the sixty design points for an opt-out collective action regime, Group B was given points 32-43 to consider.

Group B felt that the following four areas needed to be addressed before points 32-43 could be considered: 

1. How costs are going to be dealt with, from security to questions of capping to exchanges of estimates.

2. The whole question of funding: from third party funding to direct funding etc.

3. The need for an early stage of permission/filter/certification 

4. The need for some form of codification of the whole process.

32.
The class members must be adequately informed about their opt-out rights under the collective action, giving them a realistic opportunity to opt-out.   The manner of giving notice (eg, when and how often the notice should be given, whether it is mandatory or discretionary to do so, whether group or individual notice should be permitted, what appropriate use can be made of the internet and websites for disseminating opt-out notice) should be legislatively or judicially prescribed. 

33.
Who pays for the opt-out notice needs to be considered, if not articulated.

34.
The content of the opt-out notice, the appropriate length of the opt-out period (eg, whether any minimum or maximum opt-out periods should be set), and how to opt out, need to be legislatively or judicially prescribed. 
37.
When, and how, is the class to be closed?  At some point (and with very limited exception), the class must convert from opt-out to opt-in.  In most scenarios, the class members will have to ‘put their feet on the sticky paper’ at some point, thereby giving rise to the ‘take-up rate’ of the action. The parameters of this conversion from opt-out to opt-in must be legislatively or judicially prescribed. 
Group C first considered paragraphs 32-34 and 37. It concluded that the most important was at what was last point was opt-out required. Group B recognised that judicial discretion would be needed to deal with matters on a case by case basis.

35.
Close judicial case-management of the collective action (in accordance with recently-discussed management practices for complex litigation) would be mandatory. 

36.
In accordance with the wide-ranging case-management provision of CPR 3.1, the court must have freedom to exercise broad powers (to enable it to narrow/widen the common issues, amend the definition of the class, or to direct amendments to the pleadings, etc), in order to permit the collective action to dispose of the dispute as expeditiously and proportionately as possible, in accordance with CPR 1.1's overriding objective.

Group C considered the following features as essential in relation to court control, case management and exercise of court powers:

· judicial specialisation;

· allocation to the judge;

· training in handling this type of procedure over and above any training or experience in the substantive law in question;

· definition by the judge of the issues and the common ground;

· a close eye on the tactical attempts that would be there to force issues into or out of the bracket of common issues; and 

· a preparedness by the appellate courts to respect as far as possible the case management decisions by the judge charged to run the litigation at first instance.

38.
The circumstances in which communications can be made by the representative claimant (or the claimant law firm) to the absent class members (as either formal notice which requires court approval, or as general correspondence which does not) will need to be judicially considered, if not legislatively prescribed. 

Group B favoured relative freedom and thought that the control mechanism should be founded on ethics rather than based on court rule.
39.
The extent (if any) to which a defendant may contact absent class members directly after the collective action is certified (with a view to individually settling with those absent class members) will need to be judicially prescribed, in order to set the parameters of acceptable litigious conduct and to prevent claims of inappropriate or abusive process. 

Group B found this point very tricky and opinions on it diverged greatly. On the one hand, a libertarian outlook was taken towards this issue and on the other, concern was expressed about the abuses that could happen under an unregulated system. 

40.
The person/s (eg, the representative claimant, absent class members) against whom disclosure can be sought with or without leave, should be legislatively prescribed. 

Group B regarded the existing jurisdiction as perfectly adequate and one which would probably need little addition. 

41.
The circumstances in which the collective action may be de-certified should be prescribed. 

Group B agreed with this point.

42.
The limitation period will stop running for both representative claimant and absent class members, either when the representative claimant files the collective action, or when (or if) the action is certified. The precise circumstances for when the limitation period stops running must be legislatively prescribed.

Group B felt that the limitation period should stop running at the point of certification.

43.
The limitation period will start running again upon certain events happening; these triggers must be legislatively prescribed.

In conclusion, Group B saw a place for a combined legislative and rules-based solution rather than a full legislative code. 

Group C: Claimant Lawyer 4

Of the sixty design points for an opt-out collective action regime, Group C was  given points 44-60 to consider.

44.
Settlement agreements must be subject to a fairness hearing. This is, essentially, to preserve fairness for absent class members and for the defendant.

Group C agreed that settlement agreements should be subject to a fairness hearing. It was also suggested that there should be a presumption of fairness in relation to a settlement negotiated by an ideological claimant particularly where under competition law the claimant had already satisfied the concept of designation and that it was fair for the ideological claimant to represent the class. That led on to the idea that it was beneficial to a representative body to have a fairness hearing. Indeed there was some concern that otherwise the representative body may be vulnerable to allegations of low settlement etc and it was important both to have a look at procedural and substantive fairness in relation to any settlement negotiated and also the concept of fairness should apply whether one has an opt-in or opt-out proceeding. 

45.
Adequate notice of the settlement hearing, and further adequate notice about the verdict reached at the settlement hearing, will need to be judicially or legislatively prescribed.  In all instances, the timing and content of the notices will likely be required to be judicially approved. 

Group C felt that this point was subsumed in the issue of procedural and substantive fairness and that it was important that absent members of the class should have the opportunity to attend any such hearing. 

46.
The ‘fairness criteria’ against which the court must subject a settlement agreement should be either judicially or legislatively prescribed.  Whether evidence from representative claimants, absent class members, defendant representatives, legal counsel from each side, and experts, would be helpful to the fairness hearing, needs to be considered. 

Group C considered the notion of catch-all criteria and the idea that there should be an element of judicial discretion. It saw that so far as consumers were concerned it was very helpful for them to have a list of criteria by which they could examine any settlement to see whether it satisfied the test of fairness. However, Group C also considered that it might tie down issues and work against innovative and expedient settlements. 

47.
The potential impact of any ‘bar orders’ (whereby a settling defendant seeks to obtain an order that it is not open to any claims for indemnity and contribution from a non-settling defendant, in the event that the non-settling defendant loses at trial), needs to be considered, if not legislatively prescribed.

Group C considered this a matter for legislation. However, it thought there should be mechanism to approve a settlement and make a bar order but that it should not be compulsory. Group C felt that the concept of bar orders certainly had place in the class actions structure.

48.
The procedures by which absent class members can (a) object to a settlement, or (b) opt out of a settlement (if a second opt-out stage is to be permitted at all), need to be judicially or legislatively prescribed. 

This point prompted quite a lot of discussion about the concept of opting out of a settlement and whether by taking such action, a party would be continuing with the action. Group C considered that perhaps a simple answer to the problem opting-out should be prohibited after the fairness hearing to ensure finality and certainty. 

49.
The procedure (if any) by which absent class members can opt back into a class for the purposes of settlement need to be judicially or legislatively prescribed. 

Group C supported the right to opt back into a class for the purposes of settlement on the basis that it would help defendants assess the levels of settlement and provide a measure of finality. 

50.
Damages assessment may be individual, or a class-wide aggregate assessment, depending upon the circumstances. The pre-requisites for aggregate assessment need to be legislatively and judicially prescribed with the utmost clarity. 

Group C agreed with this point.

51.
Compensation distribution should be permitted to be made to class members directly, or via a cy-pres order.

Group C agreed with this point.

52.
A direct distribution to class members may be permitted, not by an individual assessment of each class member’s entitlement, but on the basis of an average or pro rata assessment for class members identified at the point at which the assessment is being made.

Group C agreed with this point.

53.
Cy-pres distributions (and the pre-requisites governing them) will need to be mandated legislatively, if permitted. 

Group C felt that the basis upon which cy-près damaged were distributed would need to be made explicit and there would have to be guidance. However there were disparate views on this question and not enough time to come to any consensus. 

54.
Whether coupon recovery should ever be permitted (compensation ‘in like’, rather than in monetary terms), needs to legislatively or judicially articulated. 

Group C was divided on this point and ultimately felt it to be a fairness issue to be assessed at a fairness hearing.

John Sorabji:

John Sorabji noted that in respect of point 59 on appeal rights, the Court of Appeal had before Christmas held that non-parties can appeal decisions but that they would need to seek permission to appeal.

Mike Napier:

Mike Napier thanked delegates for their hard work and valuable contributions. He stated that delegates’ contributions would be fed into a paper formulating some draft recommendations on funding and procedure. Mike Napier remarked that the paper would be consulted on by a larger group of stakeholders at another forum, sent for approval to the CJC for signing off and would then be directed to the Ministry of Justice and Lord Chancellor. 
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