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Response to Commission Green Paper: On the Review of Council Regulation (EC) No 44/2001 On Jurisdiction and the Recognition and Enforcement of Judgments in Civil and Commercial matters
Introduction
1. The Civil Justice Council of England and Wales (the CJC) welcomes the opportunity to respond to the European Commission’s Green Paper (the Green Paper), which reviews the operation of Regulation 44/2001 (EC) (the Regulation). In formulating its response it has taken into consideration both the Green Paper and the Report on the Application of Regulation Brussels I in the Member States (JLS/C4/2005/03) (the Heidelberg Report).
2. The CJC is an advisory body, established under section 6 of the Civil Procedure Act 1997, the function of which, amongst others, is to keep the civil justice system of England and Wales under review and to consider ways in which it can make it more accessible, fair and efficient. Its response to the Green Paper is submitted pursuant to that function. Its response does not, nor does it purport to, represent the views of either the United Kingdom government or the judiciary of England and Wales or any other part of the United Kingdom. In formulating this response the CJC has however consulted members of the English and Welsh judiciary with expertise in commercial, private international and intellectual property law. It has also consulted specialist members of the Bar of England and Wales and Solicitors of the Supreme Court of England and Wales with expertise in these areas. 
3. The CJC notes that the rationale that lies behind the Regulation: one, to support the development of a single internal market for the European Union (EU) through the creation of a single supranational code governing the recognition and enforcement of judgments of member state courts; two, legal certainty; and three to increase legal protection of individuals and corporations domiciled in the EU.
 It further notes the centrality of mutual trust between EU member states in the development and application of the Regulation. As the European Court of Justice put it, in Erich Gasser GmbH v MISAT Srl [2005] QB 1 (Gasser) at [72] in respect of the Regulation’s predecessor: 

“. . . it must be borne in mind that the Brussels Convention is necessarily based on the trust between the contracting states to each other’s legal systems and judicial institutions. It is that mutual trust which has enabled a compulsory system of jurisdiction to be established, which all the courts within the purview of the Convention are required to respect, and as a corollary the waiver of those states of the right to apply their internal rules of recognition and enforcement of foreign judgments in favour of a simplified mechanism for the recognition and enforcement of judgments.”
4. The CJC examines the questions posed in the Green Paper in light of these four principles. Before doing so it makes four general points.

5. First, it is strongly of the view that reform should only be embarked on by the EU which is consistent with them and which furthers their achievement. Equally, it is strongly of the view that reform should not be embarked upon by the EU where it would, or would pose a real risk, of undermining those principles or their achievement. 
6. Secondly, the CJC is concerned at the extremely short consultation timescale set out in the Green Paper. The Green Paper raises a number of serious issues that require proper reflection by the widest group of interested parties i.e., EU member states, advisory bodies, businesses, consumer groups, interested individuals etc. It does so in the context of the Heidelberg Report, which itself requires detailed consideration. The CJC, in these circumstances, regrets that the Commission has chosen the timescale it has. Mutual trust and understanding between member states and the EU is not enhanced, and nor is legal certainty or protection for EU citizens, through a reform programme that does not operate within a timescale commensurate to the issues involved. It would be more appropriate for responses to the present Green Paper to form the basis of the start of an informed discussion of future reform to the Regulation.

7. Thirdly, the CJC is of the view that any reforms to the Regulation should, consistently with the commitment in the Stockholm programme to increase efficient communication and the use of IT tools, promote the use of e-justice. Reforms should therefore be consistent with an increase in the availability and use of standard e-applications i.e., for recognition and enforcement, which can be forwarded direct to judicial clearing houses for each of the member states for forward transmission to the relevant court in that jurisdiction. 

8. Finally, the CJC submits that given the importance of matters, especially commercial matters, that fall under the Regulation the Commission should give serious consideration to institutional reform of the European Court of Justice. Consideration should, in particular, be given to developing a specialist chamber within the ECJ, with its own Advocate-General, that can deal with matters arising under the Regulation. 
9. Having made these general points the CJC turns to the Green Paper’s specific questions.
Response to Questions
1: Do you consider that in the internal market all judgments in civil and commercial matters should circulate freely, without any intermediate proceedings (abolition of exequatur)?
 If so, do you consider that some safeguards should be maintained in order to allow for such an abolition of exequatur? And if so, which ones?
10. The CJC supports both the EU’s long-term commitment, expressed in the Tampere, Hague and now Stockholm programmes, and its endorsement in the Commission’s Report on reform of the Regulation to abolish the exequatur procedure.
 The CJC agrees that abolition is appropriate insofar as it enhances legal certainty, legal protection of individuals and corporation, mutual trust between member states and the proper functioning of the internal market. 
11. The CJC would however suggest caution in implementing exequatur’s abolition. Problems may well arise, which could undermine legal certainty or legal protection of individuals and corporations, if it is abolished without sufficient and appropriate procedural safeguards being put in place. Direct enforcement through courts that do not have specialist experience of Regulation matters could reasonably be expected to render enforcement proceedings more time-consuming and costly than they are at present. It might also undermine defendant’s rights under Article 6 of the European Convention on Human Rights notwithstanding the proposed safeguards set out in the Heidelberg report at 285 – 287, which the CJC endorse.
 Were these potential problems to arise, and the CJC considers that there is a real risk that mutual trust would be undermined as would the proper functioning of the internal market.
12. If the Commission takes the view that the complete abolition of exequatur should not be carried out during the present reform process, the CJC would support further streamlining of the process to render the process more efficient. Such streamlining would clearly not undermine legal certainty, protection or mutual trust. Importantly, it would prove to be another stepping stone towards abolition, but one which will enable the EU to move towards it incrementally as it has done since the introduction of the Brussels Convention in 1968. If this incremental approach is adopted, the CJC suggests that this is an area where enhanced use of e-justice could be properly used. Equally, such streamlining could properly take the form set out in the Heidelberg Report at 233 and 282 – 285.

13. The CJC’s primary view though is the abolition along the lines proposed in the Heidelberg Report at 285 – 287 can safely be carried out now, subject to one point, which is that direct enforcement should only be permitted through specifically designated, specialist courts, in each member state. 
2: Do you think that the special jurisdiction rules of the Regulation could be applied to third State defendants? What additional grounds of jurisdiction against such defendants do you consider necessary? 

How should the Regulation take into account exclusive jurisdiction of third States' courts and proceedings brought before the courts of third States? 

Under which conditions should third State judgments be recognised and enforced in the Community, particularly in situations where mandatory Community law is involved or exclusive jurisdiction lays with the courts of the Member States?
14. The Regulation delegates jurisdiction in respect of defendants domiciled in third States to the Member States under its Article 4. This is a sensible position as it recognises the existence of agreements, whether bilateral or multilateral, between member states and third states. Equally, it recognises that it is primarily the responsibility of member states to regulate their relationships with third states. 

15. If reform of Article 4 is proposed so as to provide the basis for the regulation of such relationships at an EU-wide level it should not be done so simply through a review of the Regulation. The CJC is firmly of the view that if harmonisation of member states’ rules on jurisdiction viz. a viz. third States, and individuals domiciled in such States, it should only be done by way of detailed consideration of the political, legal and economic issues to which any proposed reform might give rise. Such consideration should arise not from review of the Regulation, but through a separate consultation. Reform of the Regulation is not an appropriate vehicle to side-step the failure of the Hague Conference to secure international agreement on a recognition and enforcement. Equally, such a review could i) give proper consideration to the issues that arise from the existence of bilateral and multilateral agreements in this area that already exist between member states and third States; and ii) give proper consideration to how and in what ways the extension of jurisdiction would properly support the proper functioning of the internal market pace Article 65 of the EC Treaty. 
16. The CJC is also concerned that any attempt to reform Article 4 so that the Regulation applied to third State defendants could give rise to an increase in parallel proceedings and forum-shopping. Such a possibility cannot but undermine legal certainty and protection for EU citizens.  
17. The CJC does however support a reform which would enable Member States courts to decline jurisdiction on the grounds that a third State court is the more suitable venue for a dispute to be heard and resolved. It would thus support reform to Article 2 of the Regulation as explained by Owusu v Jackson (C-281/02) [2005] QB 801. This would increase legal protection for citizens and corporations as it would enable member state’s courts to direct that claims be heard in the most suitable forum and thus provide effective access to justice. At present the Regulation undermines effective access to justice through the mandatory effect of Article 2 in such circumstances.
18. Finally, the CJC agrees that reform should be undertaken which would enable third State judgments to be recognised and enforced in the EU.. It may well be difficult however to formulate criteria for recognition and enforcement of such judgments that are acceptable to all member states. Certain judgments, such as those arising for instance out of opt-out class actions, might arguably be unenforceable in some member states due to constitutional fair trial guarantees. It is difficult to see how countries with such guarantees could find acceptable provisions which would permit such judgments to be recognised and enforced by way of EU instrument or by way of the Regulation if that were to be amended to permit the recognition and enforcement in all member states a third State judgment recognised in another member State under its national laws. In light of this the CJC proposes that the Regulation should be reformed to enable third State judgments to be recognised in individual member states under their national rules and thereafter such judgments to be recognised and enforced under the Regulation in other member states, subject to a national discretion to refuse exequatur on grounds of public policy e.g., that to enforce such a judgment would infringe the member state’s constitutional fair trial guarantees or otherwise be contrary to public policy. In this way mutual trust between member states would not be undermined as member states would not be required by way of EU instrument to enforce judgments which would otherwise be unenforceable on public policy grounds. 
3: Which of the above suggested solutions, or any other possible solutions, do you consider most appropriate in order to enhance the effectiveness of choice of court agreements in the Community?
19. The CJC is strongly of the view that agreements should be respected and enforced. They support legal certainty and the protection of EU citizens. It is also firmly of the view that the Regulation should not permit or unwittingly facilitate forum-shopping or the bringing of parallel proceedings so as to frustrate agreements freely entered into by individuals or corporations. Such actions undermine legal certainty and protection for its citizens and corporations, impair the proper functioning of the internal market and serve to undermine mutual trust between the member states as JP Morgan Europe Ltd v Primacom AG [2005] EWHC 508 (Comm) very clearly illustrates. 
20. It is of fundamental importance therefore that the Regulation is reformed to meet the criticism and concerns that have been aired regarding the European Court of Justice’s decision in Gasser and the consequences to which it has given rise.
 The Regulation must therefore be amended so as to ensure that choice of court agreements are properly respected and that it does not continue to be an instrument that can, as it does at present, lend itself to their frustration through the continued growth of proceedings solely brought with that intention in mind.
21. In these circumstances, the CJC supports the second proposal set out in the Green Paper i.e., that the court designated by a choice of court agreement would have priority to determine its jurisdiction and any other court seized must stay proceedings until the contractual designated court’s jurisdiction had been established. The CJC however questions the necessity or merit of introducing a power to award damages for the breach of jurisdiction agreements to underpin the EU’s commitment to ensuring that the Regulation is not abused in the way that it has in the past. If the Green Paper’s second proposal is introduced a power to award damages is otiose. Equally, it could give rise to further satellite litigation and the attendant cost, delay and uncertainty to which that that would give rise. The CJC also queries the basis on which a damages-award making power could be incorporated into the Regulation as it is a matter of substantive law. It is not apparent that such a power would fall within the ambit of the EU’s competence.
22. The CJC does not however support the introduction of a standard choice of court clause either on its own or in conjunction with other reform measures as suggested in the Green Paper. While this might promote legal certainty it would undermine party autonomy and freedom of contract, which is not only objectionable per se but equally runs the risk of impairing the proper functioning of the internal market. 
4: What are the shortcomings in the current system of patent litigation you would consider to be the most important to be addressed in the context of Regulation 44/2001 and which of the above solutions do you consider appropriate in order to enhance the enforcement of industrial property rights for rightholders in enforcing and defending rights as well as the position of claimants who seek to challenge those rights in the context of the Regulation?
23. The CJC submits that the present Green Paper is not the proper vehicle for examining, or proposing, reform of the current system of patent litigation. It is strongly of the view that the enactment of any of the reforms proposed in the Green Paper would undermine legal certainty and risk increasing forum shopping in respect of disputes arising out of the infringement and/or revocation of extremely valuable property rights. As a necessary corollary the reform proposals would tend to undermine mutual trust between EU member states and undermine the proper functioning and development of the single European market. Reform on such lines would thus be a retrograde step.
24. In order to promote the objectives than underpin the Regulation and facilitate mutual trust between the member states the CJC proposes that the EU Commission undertake a separate and targeted review of this aspect of the Regulation. In reaching this conclusion it endorses the analysis of the English Court of Appeal in Research in Motion UK Ltd v Visto Corporation [2008] EWCA Civ 153 at [5] – [10], where it concluded that:

“5.
The Regulation is substantially the same as that which it replaced, the Brussels Convention of 1968.   Unfortunately neither document fully considered the problems posed by intellectual property rights.   This is because at present such rights are national rather than EU rights.   They are not only limited territorially, but exist in parallel.   Neither the Convention nor the Regulation specifically considered how parallel claims are to be dealt with.  They were constructed for the simpler and more ordinary case of a single claim (e.g. of a breach of contract or a single tort or delict) and provide a system for allocating where that single claim is to be litigated.    Parallel rights cannot give rise to single claims:  only a cluster of parallel, although similar, claims.
6.
Intellectual property also adds three further complications.  Firstly there is a range of potential defendants extending from the source of the allegedly infringing goods (manufacturer or importer) right down to the ultimate users.  Each will generally infringe and the right holder can elect whom to sue.   One crude way to achieve forum selection is to sue a consumer or dealer domiciled in the country of the IP holder’s choice (jurisdiction conferred by Art. 2.1) and then to join in his supplier – the ultimate EU manufacturer or importer into the EU if the product comes from outside. Jurisdiction for this is conferred by Art. 6. Thus there is considerable scope for forum shopping – the very thing the scheme of the Regulation is basically intended to avoid.  
7.
The second complication is that caused by a claim for a declaration of non-infringement.  This remedy is necessary - a practical and sensible way for a potential defendant who wishes to ensure (normally before significant investment) that he is in the clear, is to seek a declaration that his proposed (or actual) activity does not fall within the scope of someone’s rights.  It is a way of making a potential patentee “put up or shut up”.   
8.
The third complication is that the ultimate court for deciding the validity of a registered national right (most importantly a patent), is only the national court of the country of registration.  Those responsible for the Convention/Regulation did consider registered intellectual property rights, providing, in what is now Art. 22:
The following courts shall have exclusive jurisdiction, regardless of domicile:

4.
in proceedings concerned with the registration or validity of patents, trade marks, designs, or other similar rights required to be deposited or registered, the courts of the Member State in which the deposit or registration has been applied for, has taken place or is under the terms of a Community instrument or an international convention deemed to have taken place.

Without prejudice to the jurisdiction of the European Patent Office under the Convention on the Grant of European Patents, signed at Munich on 5 October 1973, the courts of each Member State shall have exclusive jurisdiction, regardless of domicile, in proceedings concerned with the registration or validity of any European patent granted for that State
9.
This provision is an incomplete way of dealing with IP:  it does not cater for most of the common situations.   Liability for patent infringement (we will confine our example to patents) depends on two things:  the scope of the protection claimed and the validity of the patent:  you can’t infringe an invalid patent. The nature of a defence involves a spectrum of possibilities.  At one end the defendant may simply say “What I do is outside the scope of the patent”.  If that is all, then the dispute is simply about the scope of the patent and what the defendant does.  At the other he may say:  “yes, I accept that what I do is within the scope of the patent. But the patent is invalid.”   Then the dispute is only about validity.   Or the position may be a mixture of both.   The defendant may run two defences, denying that what he does is within the scope of the patent and also contending that the patent is invalid.  A particular (and often important) version of this intermediate position is where the defendant says “if the scope is wide enough to cover what I do, then the patent is invalid.”   (This is sometimes called in England the “Gillette defence” – though in fact the court will have to rule on invalidity and scope). 

10.
Where a potential defendant takes this last kind of position he may well go on the offensive in two, combined ways.  He will seek both revocation of the patent and a declaration of non-infringement.”

25. The present Green Paper and the Heidelberg Report do not address the concerns raised by the Court of Appeal: they continue to present an incomplete approach to intellectual property and the issues it raises for mutual recognition and enforcement of judgments. Only through conducted a specialised and separate review of prepared by experts in the intellectual property field rather than the present Green Paper and Heidelberg Report will concrete improvement be achieved by reform. Such a review should involve consultation with the intellectual property community i.e., patent-users, patent and trade-mark attorneys, IP-lawyers etc throughout the EU. Such a review fundamentally focused on IP would, in the CJC’s view, be best placed to both understand and examine the issues that arise in this specialist field. 
26. Such a review would also be able to properly examine the approach to recognition and enforcement of judgments arising out of litigation concerning registered and un-registered rights. The present Green Paper does not consider this issue. This is an important issue that needs consideration. In particular it does so because the assumption that different procedural rules should govern the two different types of right needs to be examined before reform proposals can be or are properly considered.
27. Finally, the CJC submits that the proper vehicle for effective reform in this area lies in the creation of an effective European Patents Court and a EU-wide single patents jurisdiction. It is only through such a court and jurisdiction, and one which operates in a manner that generates confidence in rights holders, that an effective single market, and one which gives rise to legal certainty and effective judgments, in this field can properly be generated. A review of the IP provisions in the Regulation, as set out in the present Green Paper, cannot provide the means to generate such confidence or to enhance the development of an effective single internal market. On the contrary, it runs the risk of distracted attention from the urgent need to introduce an effective European patents system and European Patents Court, whilst raising the spectre of undermining legal certainty and mutual trust by way of its reform proposals.
28.  In conclusion, the CJC recommends that in respect of IP, none of the Green Paper’s proposals be acted upon; that an IP specific Green Paper and consultation be undertaken; and that the EU should press ahead with the creation of an effective European Patents Court.
5: How do you think that the coordination of parallel proceedings (lis pendens) before the courts of different Member States may be improved? 

Do you think that a consolidation of proceedings by and/or against several parties should be provided for at Community level on the basis of uniform rules?

29. The Green Paper sets out a number of proposals to improve the operation of the lis pendens rule. The CJC understands that this rule generally works well and comments as follows. It agrees that the operation of this rule could be improved with increased communication between courts seized in parallel proceedings, not least through the development of effective electronic communication between courts.
30. The CJC cannot see however how matters could be improved by the exclusion of applications for negative declaratory relief in this context as suggested by the Green Paper. Such relief is a common feature of member states’ civil procedure and is commonly understood to promote legal certainty and the protection of rights where torpedo actions can arise. Its exclusion from the Regulation would not only place it at odds with member states’ law but it would also be an entirely retrograde step. 
31. The CJC does however acknowledge that at the present time there is a risk that the possibility of applying for negative declaratory relief could encourage torpedo actions. However it is of the view that if the reforms detailed in paragraphs 19 – 22 of this response are introduced, as they should be, then both torpedo actions and applications for negative declaratory relief will reduce and will do so within the framework provided by the Regulation. 

32. In respect of the consolidation of proceedings, the CJC accepts that this is an important issue in respect of collective actions and collective redress, to which see below. In respect of other matters it can see the merit in providing uniform and autonomous consolidation rules as they would lead to legal certainty and reduce the scope for parallel proceedings to be brought in separate member states. It queries however how consolidation of actions across borders under the Regulation can improve the proper functioning of the internal market. It further questions the propriety, in respect of national sovereignty, of providing for the joinder of individuals domiciled in one member state to actions brought under the substantive law of another member state via a Regulation the purpose of which is to facilitate the free circulation of judgments not rights of action.
33. Insofar as the Green Paper’s proposal that the test for joinder ought to be one based on a quorum of defendants, the CJC submits that this is entirely arbitrary, that law ought not to be arbitrary, and that it could well lead to substantive injustice.

6: Do you think that the free circulation of provisional measures may be improved in the ways suggested in the Report and in this Green Paper? Do you see other possibilities to improve such a circulation?
34. The CJC agrees that improvements can be made to the free circulation of provisional measures. It supports a cautious approach to reform in order to ensure that mutual trust between member states is not weakened or undermined. In this, while it recognises that the Regulation should ultimately support the free circulation of ex parte measures, it believes that appropriate reform at the present time would be to facilitate the free movement of inter partes measures. When such a reform has been introduced and had time to operate in practice, wider reform could then take place; such wider reform could then be implemented in light of experience. Such wider reform could then properly permit the free circulation of ex parte measures in circumstances where a party has been afforded both: i) a proper opportunity to challenge the measure on an inter partes basis before the court which granted the measure ex parte; and ii) other safeguards have been put in place and applied.
35. The initial, more cautious, approach, which the CJC believes would be entirely consistent with the promotion of legal certainty, could be facilitated by the development of a standard form, in a number of languages, which would require evidence in the form of the judgment and order to be set out and translated into a relevant language. It would also require the standard form to set out the relevant provisions of the national procedural law which gave rise to the inter partes measure. Such an approach, using standardised forms, could then eventually be applied to ex parte measures.
36. The CJC further submits that the Regulation could be improved by introducing clear, autonomous, definitions of key terms arising in the context of provisional measures. It submits that legal certainty could be assisted through the defining provisional measures, for instance. Equally, the requirement set out in Van Uden v Kommanditgesellschaft in Firma Deco-Line [1999] 2 WLR 1181 by the European Court of Justice, that there be a ‘real connecting link’ should be abandoned through reform of the Regulation. Article 31 of the Regulation should be reformed to make clear that this has no role to play, as indeed the article as drafted suggests. 
37. The CJC cannot accept the proposal that the Regulation be reformed to provide a power to national courts to revoke measures taken by other member state’s courts. This is an infringement of national sovereignty. Moreover, it is entirely antipathetic to the development of mutual trust between member states and their courts. 

7: Which action do you consider appropriate at Community level:

· To strengthen the effectiveness of arbitration agreements;

· To ensure a good coordination between judicial and arbitration proceedings;
· To enhance the effectiveness of arbitration awards?
38. The CJC has grave concerns about the current approach to international arbitration, as its success as a medium for dispute resolution arises from the historic lack of judicial interference with it and the success of the New York Convention. The current approach taken by the European Court of Justice, through its interpretation of the Regulation poses a significant risk to the proper functioning of the internal market through impairing the proper operation of Hamburg, London Milan, Paris, Stockholm, The Hague, and Vienna as arbitration fora of choice. It does so as it runs counter to the historic lack of judicial interference in arbitration.

39. The CJC is firmly of the view that the arbitration exception in the Regulation should not be abolished in its entirety. In this it agrees entirely with the view expressed by the English and French reporters to the Heidelberg study i.e., that any extension of the Regulation to arbitration would not be beneficial and is in fact undesirable.
 The CJC submits that the Regulation could, on the contrary, be beneficially reformed by a clear restatement by the Commission, within any reforms, that Article 1 of the Regulation means exactly what it says i.e., that the Regulation does not extend to arbitration. It is the CJC’s view such a restatement of fundamental principle will enhance legal certainty, clarity and simplicity to the benefit of citizens and corporations.
40. The CJC recognises however that there is an argument in favour of the partial abolition of the arbitration exception. It would support such a partial abolition insofar as, and only insofar as, it supported the party autonomy, legal certainty and the proper functioning of the regime provided by the 1958 New York Convention. Equally, any reform embarked on must be such as to support the proper functioning of the internal market and the arbitration fora within that market. It would be wholly regrettable if any reform was embarked on which would undermine the effective functioning of the arbitration centres in the European Union, not least when they face ever-increasing competition from arbitral centres in, for example, Bahrain, China, Dubai, Hong Kong, Mauritius, New Delhi, New York, and Singapore, particularly directed at users outside the EU. Any such partial abolition, as generally suggested in the Green Paper and Heidelberg Report, must therefore be very carefully thought out and precisely and clearly drafted. 
41. The CJC supports reform which would protect and enhance party autonomy, which underpins arbitration. In the premises, if partial abolition is to be embarked upon the CJC would support the proposal that where proceedings are brought concerning the validity of the arbitration agreements there ought to be a deeming rule that the courts of the member state where the arbitration is to take place have priority i.e., those courts are deemed to be the court first seized. The Regulation should, in order to support such a deeming rule, require any courts other than the deemed court first seized to automatically stay there proceedings and to provide that any judgment arising out of proceedings in a court other than the deemed court first seized be unenforceable under the Regulation. The CJC submits that these are sensible suggestions, which would properly enhance legal certainty, undercut the possibility of torpedo actions, and properly support party autonomy as set out in the contractual arbitration agreement. 
42. The CJC questions however the introduction of reform which would grant exclusive jurisdiction for all proceedings brought in support of arbitration to the court of the member state of the place of arbitration. Such a reform would, in its view, reduce arbitration parties’ ability to ensure proper due process in the course of arbitrations. It will do so as it will render it more difficult to obtain evidence in support of arbitrations where that evidence is outside the seat of arbitration. 

43. The CJC is concerned as to the situation that arises where no arbitration seat is specified in the arbitration or it is unclear from the agreement where the arbitration seat is. If the default position under the Regulation were to be the court first seized this would improperly encourage forum-shopping. This would be unacceptable. If the default position were to be that the default position in such a circumstance were to be that the deemed court first seized be the court which would have jurisdiction under the Regulation in the absence of an arbitration agreement this too is unacceptable. It is unacceptable in principle as it runs entirely contrary to the principle of party autonomy which underpins arbitration. The CJC proposes that the most appropriate means by which the Regulation could deal with this issue is to incorporate a default rule whereby the deemed seat of arbitration, for these purposes, is that of the lex causae. It can reasonably be assumed that absent a choice of the seat or lex fori arbitri, the parties intended both it and the lex causae to be one and the same.
44. The CJC agrees with the proposal that the Regulation should be amended to include provision that it be a ground of refusal for recognition and enforcement of court awards where they have been arrived at by judicial proceedings made in breach of arbitration agreements. 

45. Finally, the CJC recognises that it is now the EU’s settled position that anti-suit injunctions are incompatible with the Regulation. It does not therefore intend to rehearse the argument that the Commission and Member States might properly give serious consideration to whether that position is the right one and whether such protective measures, which the CJC supports generally, could properly be accepted under the Regulation. Nor does it intend to rehearse the argument that such protective measures act in personam and do not infringe member states’ sovereignty, but rather promote legal certainty and the proper protection of citizens’ and corporations’ rights within the EU, consistently with its member states’ obligations under Article II(1) of the New York Convention. 

8: Do you believe that the operation of the Regulation could be improved in the ways suggested above?
46. Three issues arise: scope; jurisdiction; recognition and enforcement.
Scope
47. The CJC agrees that in light of Regulation 4/2009 maintenance can be sensibly removed from the Regulation.

Jurisdiction
48. The CJC agrees that the Regulation could be improved by introducing an autonomous concept of domicile. The CJC proposes that habitual residence be used as the definition of domicile, as has been the case in a number of Conventions arising out of the 1955 Hague Conference on Private International Law e.g., the Convention on the Recognition and Enforcement of Foreign Judgments in Civil and Commercial Matters (1971) and Article 1 of the Supplementary Protocol to the Hague Convention on the Recognition and Enforcement of Foreign Judgments in Civil and Commercial Matters; the Protocol of 23 November 2007 on the Law Applicable to Maintenance Obligations etc. Such a definition aids legal certainty and the protection of citizens and corporations as it is simple to understand and involves a relatively straightforward assessment in order to ascertain whether it arises.

49. The Green Paper raises the issue as to whether specific jurisdiction rules should be developed for these actions. This is a complex area, which is being investigated at present by both DG Sanco and DG Comp. Those investigations are nowhere near completion as yet. They have not reached any conclusions as how this area of law should develop. It is also an area where there is no consensus amongst member states; some favour opt-out collective actions, others opt-in actions, others actions by Ombudsman. Some jurisdictions, such as Italy, approach certain types of collective action e.g., opt-out actions, as unconstitutional.
50. In light of the lack of consensus amongst member states, the problems that arise from member states views as to the constitutionality of certain types of action, and the fact that the EU’s own examination of these issues has not yet advanced sufficiently to make concrete problems, it is entirely inappropriate for the Regulation to be revised in respect of collective actions. 
51. The CJC submits that any proposals for reform in this area should await, and in fact inform, DG Sanco’s and DG Comp’s investigations. Their investigations provide the optimum forum for considering reform in this area.

Recognition and Enforcement
52. The CJC agrees that a standard form available in all Community languages should be introduced as suggested. Additionally, it should be made available through appropriate e-justice systems provided by member state’s courts. It does not see however that it is appropriate to remove the requirement to designate an address for service of process; albeit it agrees that there is no need for a legal representative to be designated. It is necessary to retain the service address requirement to facilitate any necessary communication from other parties and/or the court if such should arise in the course of recognition and enforcement proceedings. 
� For an overview, see Clarke, The Differing Approach to Commercial Litigation in the European Court of Justice and the Courts of England and Wales, (2007) 18 EBLR 101.


� EU Commission, Report from the Commission to the European Parliament, the Council and the European Economic and Social Committee, (Com (2009) 174 Final) at 4.


� Heidelberg Report at 226.


� For criticism of the ECJ’s approach, and a correct endorsement of the Advocate-General’s approach in Gasser see: Mance, Exclusive Jurisdiction Agreements and European Ideals, (2004) LQR 357. Also see Briggs, Anti-Suit Injunctions and Utopian Ideals, (2004) 120 LQR 529.
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