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Proposals
The Civil Justice Council (CJC) invites civil justice stakeholders to comment on a self regulatory code of conduct for third party funders, and the constitution of a self regulatory association.
The proposed “Code of Conduct for the Funding by Third Parties of Litigation in England and Wales” appears at Annex A.

The proposed “Constitution for the Association of Litigation Funders” appears at Annex B.

The CJC, as a non-departmental public body, is not covered by the code of practice on written consultation issued by the Cabinet Office.  However such bodies are encouraged to follow the code, and the consultation is being conducted in line with it as far as appropriate. 

The consultation period is six weeks terminating on 3 September 2010.  

Background

Third Party Funders provide financial support for litigation on the basis that they receive a share of the sums recovered if they succeed, but nothing if the action fails
.

A detailed study of the way in which the third party funding industry operates may be found at Chapter 15 of  “Review of Civil Litigation Costs: Preliminary Report” (from page 160), and at Chapter 11 of  “Review of Civil Litigation Costs: Final Report” (from page 116).  
CJC Advice to Government

In June 2007, the Civil Justice Council published “Improved Access to Justice, Funding Options and Proportionate Costs – The future Funding of Litigation, Alternative Funding Structures”. Contained within that formal advice to Government was the following recommendation:
Recommendation 3
  - Properly regulated Third Party Funding should be recognised as an acceptable option for mainstream litigation.  Rules of Court should also be developed to ensure effective controls over the conduct of litigation where third parties provide the funding.

Previous Stakeholder Consultations

Subsequent to the recommendation, the CJC held a series of stakeholder events looking at regulatory options for commercial litigation funders. A list of organisations represented at the events appears at Annex C.
At the first event, held in February 2008, chaired by the then Master of the Rolls, the CJC asked the following questions:


1. Is a self regulated commercial funding industry; (a) desirable, or (b) essential for the effective development or sustainability of the market?


2. If regulation is desirable, what form should that regulation take: (a) formal by a recognised regulatory body, (b) self-regulatory, (c )  minimum industry standards, (d) voluntary code of guidance widely circulated, (e) Voluntary code of best practice, or (f) by the court, on a case by case basis or through SCCO guidelines?


3. Is third party funding a “regulated activity” under the Financial Services Act.  Should the FSA regulate partly or fully ?


4. What are the regulatory implications for lawyers who fund cases through commercial funders?


5. Are any of the proposals sufficient to protect the embryonic market from (a) rogues, or (b) the courts?


6. If not, what is needed?

The general response to the perceived requirement for regulation, and the form that it should take was mixed.  Some existing funders (not unsurprisingly) did not consider that there was need for formal regulation.  Some felt there was a need for a formal system to be developed with a clearly identified regulatory body, and others considered a “light touch” form of regulation would be the preferred option.  The general support was for the light handed approach, though self-regulation was not favoured.  A Chatham house style minute of the event is available on the CJC’s website www.civiljusticecouncil.gov.uk
Following the event, the CJC established a Working Group to prepare practical regulatory proposals.  
Membership of the working Group, and the sub-group asked to draft the Code of conduct appear at Annex D.

Following some initial preparatory work by the working group, a further major stakeholder event took place in July 2008 to discuss a draft voluntary code. 

At this event the CJC asked specifically:  

1. What should be the status of the draft code?


a. What needs to go in?

b. What needs to come out?


2. To whom should the code apply?


3. Is an association either necessary or desirable? If so, who should be in it, and what should it do?


4. Should a voluntary code exempt funders from:


a. The Compensation Act

b. Champerty and maintenance


5. In what circumstances, if at all, should a funder be allowed to give instructions?


6. To what extent, if at all, should a funder be allowed to advertise direct to clients?


7. What is the best way to demonstrate capital adequacy?


8. In what circumstances can ATE provide adequate security for costs?


9. If some form of regulation is still agreed to be necessary:


a. Is self-regulation via this code (as amended) to be preferred?

b. If not, is there existing regulatory scope or do we need a new regulatory body?

 The overall outcome of the event was an indication of support for the voluntary code in further amended form.  Minutes of the event are available on the CJC’s website www.civiljusticecouncil.gov.uk
Lord Justice Jackson’s Review of Civil Litigation Costs

Lord Justice Jackson considered Third Party funding at Chapter 15 of  the “Review of Civil Litigation Costs: Preliminary Report” (from page 160), and at Chapter 11 of the “Review of Civil Litigation Costs: Final Report” (from page 116).  
The Review made the following recommendations: 
6.1(i)
A satisfactory voluntary code, to which all litigation funders subscribe, should be drawn up.  This code should contain effective capital adequacy requirements and should place appropriate restrictions upon funders’ ability to withdraw support for ongoing litigation.

6.1(ii)
The question whether there should be statutory regulation of third party funders by the FSA ought to be re-visited if and when the third party funding market expands.

6.1(iii)
Third party funders should potentially be liable for the full amount of adverse costs, subject to the discretion of the judge.

In forming his recommendations, Lord Justice Jackson found:

· Third Party Funding could operate independently of ATE

· There should be a voluntary code for the nascent industry covering all members, and statutory regulation should be introduced if self regulation doesn’t work or industry expands (regulation by the FSA)

· Proposals contained in the draft code for withdrawal of funder, needed “proper grounds to withdraw”

· Capital adequacy provisions contained in the code needed “substantial tightening”

· The  Court should be able to make costs awards in their discretion, not limited to the Third Party Funder’s investment 


· The principles of champerty and maintenance should be maintained, though it should be made clear, either by court pronouncement or statute, that a third party funding agreement would not be overturned if regulation was complied with

In light of Jackson’s observations, the draft Code was revised to ensure that capital adequacy provisions considerably exceeded the Financial Services Authority minimum requirement (Section 5).  The draft Code was also revised to make clear that the LFA would be required to contain detailed provisions for legitimate termination, within the broader principles laid out in the Code (Section 3).  The draft code was also revised to clarify that the funder would be liable for the full amount of adverse costs incurred throughout the life of the LFA, subject to a specific agreement otherwise in the LFA (Section 4).
Final Stakeholder Event

On 25-26 February 2010 , a final stakeholder consultation event was held, to discuss a further draft of the Code of Conduct in the context of Lord Justice Jackson’s findings, and to discuss the formation of an Association to promote and oversee self regulation.  

Minutes of the event may be found on the CJC website at 

www.civiljusticecouncil.gov.uk
Following the event, the Code of Conduct was revised into its final form, and five major funders agreed to take forward the establishment of an Association.  A draft Constitution was prepared, and these documents form the basis of this consultation.

Questionnaire


We would welcome responses to the following questions set out in this consultation paper:

1. Following the recommendations made in Lord Justice Jackson’s Report, do you consider the “Code of Conduct for the Funding by Third Parties of Litigation in England and Wales”, in its current form, should be endorsed by the CJC as best practice for commercial litigation funders? If not, what improvements should be made?


2. Do you consider the “Constitution for an Association of Litigation Funders”, in its current form, should be endorsed by the CJC as best practice for commercial litigation funders? If not, what improvements should be made?



3. Will the Code or Constitution have any impact on your area of business or sector – particularly in terms of benefits or costs?

4. Any other comments? 

Partial Impact Assessment

The purpose of the introduction of a voluntary code of conduct for third party funders and the establishment of an Association to oversee self regulation is to ensure that the nascent litigation funding industry develops in a fair and responsible way, affording protection for consumers who wish to contract services in this market to fund their litigation.
It is anticipated that the considerable majority, if not all early customers in this market are informed consumers, mostly commercial organisations with ready access to professional legal and financial advice. 

Third Party Funding has the potential to stimulate litigation, although it is estimated that since its emergence in England and Wales in mainstream litigation no more than a hundred cases have been funded in this way.  Some of these cases may have been pursued by other forms of funding, some may not have been brought at all.

The need for self regulation is based on the following considerations:

1. Experience from other jurisdictions, in particular, has shown that a lack of clarity in terms of regulation has warranted avoidable satellite litigation, with unpredictable outcomes

2. Experience from this jurisdiction over the past ten years has shown that unregulated “intermediaries” in civil litigation have caused significant levels of avoidable satellite litigation, and reputational damage to civil law


3. No established Regulator wishes to extend their regulatory perimeters to cover the emerging market


4. Some bodies who may be active in the emerging litigation funding industry are arguably already covered by regulation provided by the Financial Services Ombudsman and Solicitors’ Regulatory Authority, but the market is not fully covered.


5. As found in Jackson, the market is vulnerable to legal challenge on the grounds of champerty and maintenance.  Effective self regulation and adherence to a voluntary code should afford some protection from legal challenge, although Jackson recommends additional protection to be provided by statute or court decision.


6. Adherence to a voluntary code should improve consumer protection at minimal cost. The cost would be borne by the industry itself and not the Government.

Options

i) Do nothing – The lack of consolidated regulation would render both consumers and funders vulnerable. Consumers might be vulnerable to attempted interference or influence in the conduct of the litigation, or from funders who might be might be insufficiently capitalised to cover adverse costs orders should their case lose.  Funders might be vulnerable to claimants seeking to use champerty as an excuse not to pay the funder the “agreed share”, or defendants using the same excuse to avoid paying costs.   

ii) Introduce formal regulation – Jackson recognises that a 'satisfactory' voluntary code would suffice initially (as the third party funding is still nascent in England and Wales), but there remains the issue that there is no established regulator prepared to undertake a formal regulatory role, nor is it anticipated that Government would be prepared to fund the establishment of a new regulator.

iii) Introduce self regulation – This is supported by Jackson as the first regulatory step. It is the least expensive regulatory option.  If self regulation proves effective there will be no need for formal regulation.  If self regulation fails, then there will be an immediate call for formal regulation to step in, in a similar vein to the establishment of the Claims Management Regulator. 
Costs
The costs of establishing an Association, managing membership, and maintaining the code would be borne by the industry itself.  The costs would initially be minimal in terms of the value of the market, and those costs would ultimately be borne by the consumers themselves, in return for financial and ethical protection.  Initial resources would be limited to the legal establishment of the Association, and the conduct of regulatory meetings and investigations should there be complaints.
Benefits

There will be an improvement in consumer protection at minimal cost.  The industry will feel more secure in its legitimacy, and a solid infrastructure of regulation and best practice should allow the emerging industry to develop more effectively in the market place.  There should be an improvement in access to justice, in particular in sectors such as small and medium enterprises, where access to funding has historically been difficult, resulting in restrictive access to justice.
Consultees

The Consultation Paper will be sent to the following consultees:

Association of British Insurers
Australian Securities and Investments Commission

British Institute of International Comparative Law

Bar Council
Bar Standards Board

Centre for Socio-Legal Studies, University of Oxford
Citizens Advice

CBI

Claims Management Regulator

City of London Law Society

Commercial Disputes Forum

Department for Business, Innovation and Skills
Federation of Small Businesses
Financial Services Authority
Financial Services Ombudsman
HM Treasury

Institute of Legal Executives

Judges Council

Law Commission

Law Society
Legal Services Board
Legal Services Commission

London Solicitors Litigation Association

Ministry of Justice 
Office of Fair Trading

RAND Europe
Solicitors’ Regulatory Authority
Standing Committee of Attorney’s General (Australia)
University of Sydney
All attendees at the previous CJC stakeholder consultation events will receive a copy of the consultation paper

The Civil Justice Council

The Civil Justice Council is a non-departmental public body, sponsored by the Ministry of Justice (MoJ).  It was established under Section 6 of the Civil Procedure Act 1997 and is charged with: -

· Keeping the civil justice system under review;

· Considering how to make the civil justice system more accessible, fair and efficient;

· Advising the Lord Chancellor and the Judiciary on the development of the civil justice system; and

· Referring proposals for changes in the civil justice system to the Lord Chancellor and to the Civil Procedure Rule Committee, and making proposals for research.  

The Civil Justice Council comprises of a full Council of 24 members (including those ex officio).  The Civil Procedure Act requires that membership of the Council must include: -

· Members of the Judiciary;

· Members of the legal profession;

· Civil servants concerned with the administration of the courts;

· Persons with experience in and knowledge of consumer affairs; 

· Persons with experience and knowledge of the lay advice sector; and

· Persons able to represent the interests of particular kinds of litigants (for example, businesses or employees).  

Action following consultation
The CJC will initially consider the responses to the consultation.  After the responses have been considered, it will make recommendations and consult with the Executive of the Council, the full Council and the Ministry of Justice.  Recommendations will then be made to the Lord Chancellor and Secretary of State for Justice.  

How to respond

Please send your response by 3 September 2010 to: -

Mr Graham Hutchens

Civil Justice Council

Room E218

Royal Courts of Justice

Strand

London WC2A 2LL

Telephone:

020 7947 7870

Fax:

020 7947 7475

Email:

Graham.Hutchens@ hmcourts-service.gsi.gov.uk 


Extra Copies

Further paper copies of this consultation can be obtained from this address and it is available online at www.civiljusticecouncil.gov.uk.  


Publication of Response

A paper summarising the responses of this consultation will be published in five months time.  The response paper will be available online at www.civiljusticecouncil.gov.uk.

Representative Groups

Representative groups are asked to give a summary of the people and organisations they represent when they respond.  


Confidentiality

The Civil Justice Council may wish to publish responses to this consultation document in due course.  Please ensure your response is marked clearly if you wish your response or name to be kept confidential.  

If you are replying by email, your consent overrides any confidentiality disclaimer that is generated by your organisation’s IT system, unless you specifically include a request to the contrary in the main text of your submission to us. 

Confidential responses will be included in any statistical summary of numbers of comments received and views expressed.  

ANNEX A

CODE OF CONDUCT FOR THE FUNDING 
BY THIRD PARTIES 
OF LITIGATION 
IN ENGLAND AND WALES

A CODE OF  CONDUCT FOR THE FUNDING BY THIRD PARTIES  OF LITIGATION IN ENGLAND AND WALES (“THE CODE”)

1. 
INTRODUCTION 

1.1 
This is a voluntary code for the conduct of third party funding in England and Wales.  It sets out good practice for third party litigation funders (“Funders”), who are members of The Association of Litigation Funders. The Code is intended to ensure the development of a transparent, professional and ethical litigation funding industry in England and Wales.


1.2 
Funders provide funding for meritorious claims which are pursued through litigation
 or alternative dispute resolution
. 


1.3

Funders offer to invest funds in order to enable parties to a dispute to meet the costs and liabilities of pursuing legal proceedings or alternative dispute resolution process in England and Wales which meet a Funder's Investment criteria
, in return for a share of the proceeds of the dispute or litigation if the case is successful, and the recovery of the costs they have paid.  The Funder's share is known as the “Agreed Share”.


1.4 
Funders may provide ancillary services as part of their range of services, but the principal activity of any Funder is the provision of funding in return for a share of the proceeds recovered from the litigation, if any. Such proceeds may include non-cash as well as cash proceeds of an action, provided the non-cash component can be valued and converted into cash if required.  
2.
AIMS

2.1
The aims of this code are to:


(a)
ensure that Third Party Funding business is developed in a responsible way

(b)
 identify professional and ethical standards in order to maintain confidence in the services provided by Funders; 

(c) 
encourage greater acceptance and awareness of third party litigation funding in the United Kingdom generally; and

(d)
foster responsible competition among Funders.

3
LITIGATION FUNDING AGREEMENT

3.1
The Funder shall enter into a written litigation funding agreement (“LFA”) with the party to be funded (“the Litigant”). This is the contract between the Funder and the Litigant.  Each LFA shall be individually agreed. Every LFA shall include an undertaking by the Funder that the Code has been and, for the duration of the LFA, will be complied with by the Funder.

3.2
The Funder shall not enter into a LFA unless the Litigant is or has been advised about the LFA by a solicitor.

3.3
The terms and conditions of each LFA will vary according to the Funder’s terms of investment but they must comply with this Code.

3.4
 The Funder may co-fund the litigation with one or more organisations (which may or may not include another Funder).  Nonetheless, the Funder remains responsible for ensuring compliance with this Code regardless of whether any co-funder subscribes to it or not.

3.5

The LFA may entitle the funder subject to paying all the accrued obligations, on giving 21 days’ notice, (unless agreed otherwise in the LFA) to terminate the LFA if there are developments that are adverse to the likely success of the claim, or affect the likelihood of substantial financial recovery. This might include the Funder being no longer satisfied of the merits of the claim, or determines that the claim is no longer viable to fund.  The Funder may also be entitled to withdraw funding immediately, without 21 days' prior notice, if they consider there has been a material breach of the LFA by the Litigant.

3.6
The LFA shall include a mediation provision to be used in the event there is a dispute between the Litigant and the Funder regarding the operation or the termination of the LFA save where expressly dealt with elsewhere in this Code.
4. 
FUNDER’S OBLIGATIONS

4.1
Funders make the following commitments to Litigants: 

(a) They will ensure that their promotional literature is clear and not misleading; 

(b) They will support the efficient resolution of the Litigants’ claims, which may include if deemed appropriate, funding alternative dispute resolution procedures; and

(c) They will treat sensitive, personal and commercial information as private and confidential as required by law, and will take all reasonable steps to protect any legal privilege attaching to Litigants’ documents or communications.

4.2
The LFA will specify the costs of the litigation the Funder agrees to pay. These costs may, depending on the terms of the LFA, include: 

(a)  the reasonable legal fees of prosecuting the claims in relevant court proceedings; 

(b) all expenses reasonably incurred by the Litigant’s solicitors, including counsel’s and expert’s fees; 

(c) court costs; 

(d) any reasonable insurance premiums for insurance taken out in the name of the Litigant with the agreement of the Funder; 

(e) any other out of pocket expenses of the Funder associated with the litigation and the resolution of the claims; and 

(f)  VAT (if any). If registered for VAT the Litigant may be requested to seek repayment of that VAT and repay it to the Funder throughout the course of the LFA.

4.3
Adverse costs.  The LFA will specify clearly whether the Funder shall be responsible for meeting any adverse costs awarded or agreed against the Litigant or the Funder, in full or in part, if the litigation is unsuccessful (including any security for costs). These costs will only relate to costs incurred during the period of the LFA. Such an agreement may be provided by way of the Funder meeting the cost of After the Event Insurance, payment of monies into court, a bond or bank guarantee or such other form of security as is deemed appropriate in the circumstances.  The Funder will negotiate a higher Agreed Share to reflect the provision of such an agreement.

4.4
The LFA may provide that, if the Litigant or the Funder is ordered by the Court to provide security for the defendant’s legal costs, the Funder will provide that security by: 

(a) paying money into court; or 

(b) providing a bank guarantee; or 

(c) providing a guarantee or undertaking to the defendant or to the court; or 

(d) by means of a policy issued by an ATE insurer and, if required, a deed of indemnity; or

(e) by means of a bond from an ATE insurer or other third party; 

in each case as ordered by the court. 

4.5
If the Litigant decides to bear the risk of an Adverse Costs Order being made against him and does not require the Funder or an insurer to meet such an Order, the Funder shall, before entering into an LFA,  take all reasonable steps to ensure that the Funder is satisfied that the Litigant is financially capable of meeting any likely Adverse Costs Order.

4.6
If the LFA does not contain an obligation of the Funder to meet an Adverse Cost Order, the Funder may seek within the LFA an indemnity from the Litigant against any liability arising from an Adverse Costs Order.

5 
ADEQUATE FINANCIAL CAPACITY 

5.1
Each Funder shall confirm to the Litigant that it has adequate financial capacity to meet its obligations under its LFA as follows: 

The Funder: 

(a) is able to pay all its debts as and when they become due and payable; 

(b) has total assets that exceed total liabilities as shown in the most recent balance sheet of the Funder; 

(c) has no reason to believe that its total assets would not exceed its total liabilities on a current balance sheet;

(d) reasonably expects that it will have adequate resources of cash or cash equivalent (when needed) to meet its liabilities for at least the next twelve months (including any additional liabilities it might incur during that period, including all payments required to be made under its LFAs), taking into account all commercial contingencies for which the Funder should reasonably plan; the contingencies for which the Funder considers it is reasonable to plan, the assumptions made concerning the contingencies and the basis for selecting those assumptions; and

(e) will on request make available to the Litigant’s solicitors, on a confidential basis, details of the Funder’s most recent annual financial statements in order to enable the Litigant’s solicitor to advise the Litigant on the Funder’s financial status. The Litigant may be requested to enter into a separate and appropriate confidentiality agreement before this information is made available.

6. 
THE REPRESENTATIVE’S ROLE 

6.1 
A Funder shall not modify or interfere with the solicitor’s or independent representative’s professional obligations and duties, including the duty to act in the Litigant’s best interests in the litigation. An ‘independent representative’ is a professional adviser retained to act as an advocate on behalf of a litigant before a court or tribunal. 

6.2
The Funder must not seek to compel the Litigant, solicitor or independent representative to cede the control or conduct of the litigation to the Funder. 

6.3
It is the duty of the solicitor to advise the Litigant on all funding options, including the benefits and obligations resulting from  entering into the LFA and to explain the basis on which the Litigant will be charged by the Funder and give the Litigant details of the estimated cost of the litigation. 

6.4
If the solicitor has a financial interest in the Funder or has or is to receive any benefit from the Funder other than payment of the solicitor’s reasonable fees and disbursements in the litigation, this must be disclosed to the Litigant who must be advised to obtain independent legal advice.

6.5
The Funder will not be involved in the preparation of evidence which is the responsibility of the solicitor or the independent representative and the Litigant.

6.6
In the event of a conflict of interest arising between the Funder’s interests and the Litigant’s interests, the latter shall prevail.
7.
THE LITIGATION

7.1  
Conduct of the litigation

While there will be an obligation on the Litigant and their representative to inform and consult the Funder, the Funder shall leave ultimate decisions concerning the conduct of the litigation to the Litigant and the solicitor, whose duty to act in the Litigant’s best interests will remain unfettered. See article 6 above.


7.2 
Settling the Claim 

Only the Litigant can decide whether to settle the claim. The LFA may, however, include an obligation on the Litigant to seek advice from his or her solicitor or counsel who is acting for the Litigant on the case that is funded by the Funder and to act in accordance with that advice in relation to any settlement.  Alternatively the LFA may provide that the Funder may ask the Litigant to obtain, at the Funder’s expense, counsel’s opinion on whether any settlement offer should be accepted or rejected with the opinion being binding on the Litigant and on the Funder.
 

7.3
Appeal

In the event of an appeal, unless otherwise specified in the LFA, it will be for the Funder and the Litigant to agree whether funding will be provided to cover the costs of any appeal and any Adverse Cost Orders that may arise from the appeal. The Funder may seek to negotiate an increase in the Agreed Share to reflect the increased costs and risks being undertaken by the Funder at that time. 

8. 
PROTECTION OF CONFIDENTIAL INFORMATION 

8.1 
The relationship between the Funder and the Litigant is protected by confidentiality. This confidentiality, and the protection it affords, extends to cover information shared within the context of this relationship. The Data Protection Act 1988 provides the statutory framework which governs the confidential treatment of information by the Funder. 

9.
INFORMATION 

9.1  
The Funder shall provide the Litigant with a copy of the LFA which shall contain the full terms and conditions governing the relationship between the Funder and the Litigant and contain the Funder’s undertaking to comply with this Code, as set out in  paragraph 3.

10.
COMPLAINTS

10.1 
The LFA shall contain adequate dispute resolution provisions – refer to paragraph 3.6 above.

11. 
ENFORCEMENT 

11.1 
Every LFA shall include an undertaking by the Funder that the Code has been and, for the duration of the LFA, will be complied with by the Funder.  A LFA is a contract between the Funder and the Litigant and is enforceable as such between the parties through the dispute resolution provisions contained in the LFA, including in respect of a breach by the Funder of the undertaking to comply with the Code.


12. 
MEMBERSHIP 

12.1 
Funders may disclose the fact of their membership of the Association of Litigation Funders (“ALF”) and their adoption of this Code in the LFA they enter into subsequent to becoming a member of ALF. They may also make this information available on their web site. 

ANNEX B
CONSTITUTION 

OF THE ASSOCIATION 

OF LITIGATION FUNDERS
THE ASSOCIATION OF LITIGATION FUNDERS
CONSTITUTION
The Association
1. The Association of Litigation Funders (“the Association”) is an unincorporated association of members who agree to be subject to this constitution (“the Constitution”) and who have adopted and agree to comply with its code of conduct (“the Code”) in respect of the funding of litigation in England and Wales (“Litigation Funding”) by third parties (“Litigation Funders”).

Purpose
2. The  purpose  of  the  Association  (“the Purpose”) is  to  represent  the  common interests of Members in promoting best practice in Litigation Funding and compliance with the Code; to do so  through  the  performance  of  the  Association’s  objects;  and,  generally,  by improving the understanding of the uses and applications of Litigation Funding.

Membership of the Association

3. Membership of the Association (“Members”) shall be open to:

3.1. Litigation Funders who have funded or are currently funding litigation in England and Wales with a minimum aggregate claim value of £500,000 and who have adopted and are compliant with the Code; and
4. Associate Membership of the Association (“Associate Members”) shall be open to:

4.1. Litigation Funders who are ineligible under Article 3 of the Constitution to become Members; 
4.2. Academic bodies or individuals with an interest in Litigation Funding; and

4.3. Any other organisation which, or individual whom, while not  meeting the criteria set out  in Article 3, shares the aims and objectives of the Association and are considered by the Board (as hereinafter defined) to be appropriate Associate Members.

5. Associate Members shall not be eligible to vote, or propose or second resolutions, or to stand for election to the Board, but shall otherwise, on payment of the relevant subscription, be able to enjoy the benefits and rights attaching to Members, including the right to attend General Meetings.

6. Any question of eligibility for membership shall be determined by the Board.  Membership is not transferable.

Rights and obligations of Members

7. Each Member of the Association will have one vote at any General Meeting of the Association which may be given either personally, by proxy or by a Representative.  A proxy need not be a Member or Associate Member of the Association.

8. Any Member who wishes to appoint a proxy shall lodge with the Secretary a duly completed and signed proxy form in such form as the Board requires not less than 48 hours before the time for holding the meeting. 


Representatives

9. Any Member which is not a natural person may by written notice to the Secretary:

9.1. 
appoint a natural person to act as its Representative in all matters 
connected with the Association; and

9.2. 
remove a Representative.

10. A Representative is entitled to:

10.1. exercise at a General Meeting all the powers which the Member 
which appointed him or her could exercise if it were a natural 
person;

10.2. stand for election as a director; and

10.3. be counted towards a quorum on the basis that the Member is to be considered personally present at a General Meeting by its Representative.

Officers of the Association

11. The Officers of the Association (“the Officers”) shall be:
11.1. A chairman (“the Chairman”);

11.2. A secretary (“the Secretary”); and

11.3. A treasurer (“the Treasurer”).
The Board
12. The Association shall be governed under the Constitution by the Officers and elected Members of the Association (“the  Board”) as follows:

12.1. The Officers;

12.2. Two elected Members; 
13. The Board shall meet not less than twice in each calendar year, the quorum for which shall be at least one Officer and one elected Member.  All Board members shall be entitled to vote at meetings of the Board. Except in the case of amendments to the Code (which shall require a two thirds majority of those present), votes shall be decided by a simple majority of those present and, in the event of equality, the person chairing the meeting shall have a casting vote. Board members are under a duty to disclose to the Board any direct or indirect financial interests they may have in the outcome of a matter that the Board votes on. 
14. Subject to this Constitution, the Board may exercise all of the powers of the Association and, in particular, shall have the power to make any amendments it considers appropriate or necessary to the Code, determine annual subscription fees for Members and Associate Members, appoint Officers, committees and to delegate to the Officers or individual Board members such of its powers as it may deem necessary or expedient to further the work of the Association or the Purpose.

15. The Board is empowered to employ such staff and consultants as its funding allows and the Purpose requires and to lease appropriate premises if necessary.

16. Each Board member, on becoming a Board member (or on the adoption of this Constitution), consents to the use of the following technology for calling or holding a Board meeting:
(i) video; 
(ii) telephone; 
(iii) electronic mail; 
(iv) any other technology which permits each director to communicate with every other director; or 
(v) any combination of the technologies described in the above paragraphs. 
Annual General Meetings
17. An annual general meeting of the Association (“Annual General Meeting”) shall be held in London once in each calendar year on such day and time and at such place as the Board shall determine. At least 28 calendar days’ prior notice shall be given to all Members and Associate Members.

18. Annual General Meetings shall be open to all Members and Associate Members.
19. The Chairman or, in his or her absence, a person nominated by the Board shall preside at the Annual General Meeting.

20. The business of the Annual General Meeting shall consist of:

20.1. Reception of the Chairman's report on the activities of the Association during the preceding year;

20.2. Adoption of the Treasurer’s report;

20.3. Election of the Officers and Board members for the ensuing year; and

20.4. Any other business of which a minimum of 21 days’ prior notice may have been given.

21. Any Member wishing to raise any matter at the Annual General Meeting shall give notice in writing thereof to the Secretary no later than 21 days before the date of the Annual General Meeting.
Extraordinary General Meetings  
22. Any two Officers or Board members acting jointly may convene an extraordinary general meeting of the Association (“Extraordinary General Meeting”) to transact any matter which the Officers or Board members wish to bring before the Members. The venue of the Extraordinary General  Meeting shall be London.
23. Notice  convening  an  Extraordinary  General  Meeting  shall  be  sent  by  the Secretary to the Members not less than 21 days before the meeting and shall specify the place, date and time of, as well as the matters to be dealt with at, the Extraordinary General Meeting.

Chairman’s Decision Final
24. The decision of the Chairman of any General Meeting as to the result of the voting on any question shall be final and an entry in the Minute Book signed by the Chairman of the meeting shall be conclusive of the terms of any resolution and of its having been passed.
Minutes
25. The Secretary shall record in a minute book the proceedings of all Annual General Meetings, Extraordinary General Meetings and meetings of the Board.

Register of Members and Associate Members
26. The Secretary shall maintain a list of names and addresses of all Members and Associate Members, which may be inspected on notice by any Member.

27. The Secretary may keep such list on a computer or other medium and each of the present and past Members and Associate Members shall be deemed to have consented thereto unless they shall have given written notice to the contrary to the Secretary.

Alteration of Constitution
28. The  Members  of  the  Association  shall  have  power  materially  to  alter the Constitution  by  a majority of 75% of those present and voting at a General Meeting.

29. The Board shall have the power to correct any error of typography that may be detected from time to time in this Constitution which does not materially alter this Constitution.

Dissolution
30. If the number of Members shall at any time fall below two, or if at any time the Board shall pass in a meeting by a majority comprising at least two thirds of the Board members a resolution of its intention to dissolve the Association, such dissolution shall take effect immediately.

31. In  the  event  of  the  dissolution  of  the  Association  the  available  funds  of  the Association shall be transferred to such one or more charitable institutions having objects   which   include   objects   similar   or   reasonably   similar to the Purpose and approved by the meeting  of  the  Board  at  which  the  decision  to  dissolve  the  Association  is confirmed.
Cessation of Membership
32. A Member or Associate Member may be excluded from the Association by the Board if the Board determines, in its discretion, that such Member or Associate Member has failed to comply with the Code of Conduct or has otherwise engaged in any other conduct likely to bring the Association into disrepute.


33. The Board shall not expel a Member or Associate Member under Article 32 unless at least seven days' notice has been given to the Member or Associate Member concerned stating the date, time and place at which the question of expulsion of that member is to be considered by the Board and the nature of the alleged misconduct. 



34. If the Board resolves to expel a Member or Associate Member, the Secretary shall immediately give notice of this to the Member or Associate Member. The Member or Associate Member then has the right, exercisable by notifying the Secretary within seven days after receipt of the notice (the Notice Period), to have the issue dealt with by the Association in General Meeting. In that event, an Extraordinary General Meeting of the Association shall be called for that purpose, having the same powers as the Board has under Article 32.  If a resolution to expel the Member or Associate Member is passed at the meeting by a majority of two-thirds of those present and voting, the Member or Associate Member (as the case may be) shall cease to be a Member or Associate Member and his, her or its name will be struck from the register of members. 
35. If the Member or Associate Member does not notify the Secretary on or before the expiration of the Notice Period that his, her or it wishes to have the issue dealt with by the Association in General Meeting, the Member or Associate Member (as the case may be) shall cease to be a Member or Associate Member on the expiration of the Notice Period and his, her or its name shall be struck from the register of members.
36. A Member or Associate Member may at any time, by giving notice in writing to the Secretary, resign as a Member or Associate Member of the Association. The resignation shall be effective from the date of receipt of the notice by the Secretary. That Member's or Associate Member’s name shall be struck from the register of members.
37. If the subscription of a Member or Associate Member remains unpaid for a period of 30 days after it becomes due, the Board shall direct the Secretary to give notice to the Member or Associate Member of that fact. If the subscription remains unpaid on the expiration of 21 days after the date of the notice, the Board may expel the Member or Associate Member from membership of the Association and strike the Member's or Associate Member’s name from the register of members.
38.  A person’s membership of the Association terminates when that person dies or ceases to exist. 
Agreement and Adoption
39. The first Annual General Meeting shall be held at [time and place] on [date] 2010 when it is intended that the Constitution and the Code of Conduct shall be adopted and the first Officers and Board members then elected by the Members.

Indemnity and Insurance

40. Every Board member and Officer of the Association shall be indemnified (to the extent permitted by law) out of the assets of the Association against any loss or liability which he or she may sustain or incur in connection with the execution of the duties of his or her office.
41. The Association shall be entitled to purchase and maintain for any Board Member and Officer insurance against any loss or liability which any Board Member of the Association may sustain or incur in connection with the execution of the duties of his or her office.
Initial Joining Fee
42. The fee for the first year of membership (Initial Joining Fee) shall be GBP2,000 for Members, and GBP1,000 for Associate Members. Fees are payable as soon as the Treasurer requests payment.

Complaints Handling Mechanism
43. A claimant who has entered into a contractual agreement with a Member may send a written complaint (Complaint) to the Chairman about the conduct of the Member.

44. The Chairman will request a reply from the relevant Member that deals with the Complaint. The Member shall have [14 days] in which to provide the Chairman with a detailed response to the Complaint.

45. The Association will contact both parties in an informal way with a view to addressing the Complaint and rectifying any inadequate conduct. If the matter is not concluded satisfactorily in this way the Association will provide both the claimant and the Member with a written statement from the Association that sets out the Association’s views on the matter.

46. The claimant will not be charged for the handling of his Complaint by the Association.
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CONSULTATION EVENTS
List of representatives at the CJC Third Party Funding event held at Down Hall Country House on 25th-26th February 2010
1st Class Legal

Allianz

Bar

Berrymans Lace Mawer
Burford Group

Calunius

Civil Justice Council

Civil Litigation Costs Review

Claims Funding

Commercial Litigation Funding Ltd

Finers Stephens Innocent LLP

First Assist Insurance

Freshfields

Global Arbitration

Harbour Litigation Funding Ltd

Herbert Smith

Herbert Smith

IM Litigation Funding

IMF (Australia) Ltd

Judiciary

Juridica Capital Management Limited
Law Society

Litigation Protection

Lovells

Maxima Group

Ministry of Justice

Nottingham University

QBE Europe

Redress Solution

Seddons

Solicitors’ Regulatory Authority

The Judge Ltd

Therium

University of Surrey

Written Media

List of representatives at the CJC Third Party Funding event held at Down Hall Country House 16th -17th July 2008

1st Class Legal

Abbey Legal

Allianz Litigation Funding

Berrymans Lace Mayer

Bond Pearce

Calunius

Civil Justice Council 
Claims Funding

Cohen Milstein Hausfeld and Toll
Finers Stephens Innocent LLP

Freshfields

Harbour Litigation Funding

Herbert Smith

IM Litigation Funding

Irwin Mitchell

Judiciary
Covington & Burlington LLP

Law Assist

Law Society

Legal Services

Lovells

Maxima Group

Ministry of Justice 

Norton Rose LLP

Norwich Union

Professor Nottingham University

QBE Insurance

Queen Mary University

Seddons

South Square Chambers

The Judge Ltd

The Solicitors Regulation Authority
University of Surrey

List of representatives at the CJC Third Party Funding event held at Down Hall Country House 7th – 8th February 2008

1st Class Legal

Abbey Legal

Allianz Litigation Funding

Berrymans Lace Mayer

Brit Insurance

Calunius

Civil Justice Council 
Financial Services Association

Finers Stephens Innocent LLP
Freshfields

Guise Solicitors

Harbour Litigation Funding

Herbert  Smith

Herbert Smith

HW Forensic Accountants

IMF (Australia) Ltd

Irwin Mitchell

Judiciary
Maxima Group

Justice Capital Ltd

Law Assist

Law Society

Litigation Funding

Lovells

Ministry of Justice

Norton Rose

Norwich Union

Nottingham University

Queen Mary University

QBE Insurance

Seddons

Smith & Williamson

Solicitors Regulation Authority
The Judge Ltd

ANNEX D
MEMBERSHIP OF 

THIRD PARTY FUNDING WORKING GROUP AND 

DRAFTING SUB GROUP
Working Group:

Michael Napier (Consultant to CJC)

Robert Musgrove (CJC)

Susan Dunn (Harbour Litigation Funding)

Martin Heskins (Law Society)

Jeremy Morgan QC (Barrister)

Geaneen Hayes (Financial Services Authority)

Christian Stuerwald (Allianz, latterly Calunius Capital)

Drafting Sub Group:
Susan Dunn (Harbour Litigation Funding)

Christian Stuerwald (Calunius Capital)

Timothy Mayer (Allianz)

Wayne Attrill (IMF Australia)

Brian Raincock, latterly replaced by Nic Rochez (Commercial Litigation funding)
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Room E218, Royal Courts of Justice, Strand, London WC2A 2LL 
� A description used by Lord Justice Jackson in “review of Civil Litigation Costs: Preliminary  Report”


� Full text at paragraphs 83-157 of the report


�	The term “litigation” is intended to include disputes that may ultimately be resolved by a court or tribunal. 


�	The term “alternative dispute resolution” is intended to refer to non-court based dispute resolution. Common types include; mediation, arbitration, neutral evaluation, conciliation, or mini-trial


�	Each Funder has its own commercial criteria which determine whether or not it will invest in a case.  





PAGE  
1

