Response to Consultation on Court Fees - July 2004 

The Civil Justice Council welcomes the opportunity to respond to the DCA consultation on civil court fees. As the consultation paper notes, it is a key principle in setting fees for civil proceedings that access to justice must be protected, and this principle is now enshrined in the Courts Act. 

Introduction 

We note that the consultation paper specifically states that the Department is not consulting on the twin policy of recovering costs through fees levied on users and access to justice. However, the Council remains opposed to the policy of full costs recovery. Whilst we accept that it is reasonable to require citizens to pay something towards the costs of bringing a case before the courts, the very significant increases in fees in recent years means that the policy is fundamentally at odds with the aim of ensuring access to justice. 

The Council is concerned that the constant and significant increases in court fees have created a serious impediment to access to justice for people not eligible for legal aid or for fee exemption or remission under the current scheme. Mr. Justice Laws, giving judgment in ex parte Witham said "the right to a fair trial, which of necessity imports the right of access to the court, is as near to an absolute right as any which I can envisage". He went on to say: 

"Access to the court is a constitutional right; it can only be denied by the Government if it persuades Parliament to pass legislation which specifically - in effect by expressed provision – permits the executive to turn people away from the court door. This has not been done in this case." 

Constant increases in court fees could lead to a situation where certain groups in the population may no longer be able to afford to undertake litigation. The Council does not believe the current exemption and remission scheme is sufficient to guarantee access to justice. 

The consultation paper accepts that would be litigants might be deterred because of the level of fees. The subsidy in certain types of family proceedings is "to ensure that would be litigants are not deterred from seeking, for example, contact with their children or freedom from physical violence, because they cannot readily pay the full cost of the proceedings." 

At worst, further increases may result in a vicious circle by dissuading potential litigants from using the court, resulting in less fee income, further cuts to services and further fee increases. We are concerned that the future levels of court fees are based on 2002-2003 figures. However, this may not provide sufficiently reliable data on which to base assumptions about the volume of business – and therefore the necessary level of fees – to be raised from November 2004. 

The Council remains of the view that the policy of full cost recovery is wrong in principle, in that it fails to recognise the significant element of collective benefit in the administration of civil justice. It is crucial that individuals have an efficient and authoritative means for resolving disputes, and there is a further public benefit in those cases which contribute to the clarification and development of the law. The consultation paper recognises this collective benefit. "Those cases resolved by the county court benefit from decisions taken on appeal in other cases that by their nature are disproportionately costly. It would be unreasonable and would restrict access to justice if those claimants whose cases are resolved in the High Court were required to meet the full cost individually, despite the fact that all other litigants benefit from those decisions." 

The policy of full cost recovery requires litigants not only to meet the administrative cost of running the court, but also the salary and pensions of judges and the cost of court accommodation. The Council believes that the cost of heritage buildings, such as the Royal Courts of Justice, should be excluded from Court Service expenditure. The overheads related to heritage buildings are out of proportion compared to the service they provide. The Court Service needs to fundamentally review its capital expenditure as well as other overhead costs. 

Investment in technology 

The Council is also concerned that this latest increase will clearly not be the last. Although it will go a long way towards achieving the Department's aim of full costs recovery, the consultation paper notes that 'further increases will be needed in future to reflect investment and service improvement'. 

The consultation paper makes it clear that the fee increases are partly to reflect increases in costs, partly to improve the overall level of costs recovery, and partly to finance investment. It appears, therefore, that the considerable investment in modernisation and new technology will have to be met through fees. The Council is particularly concerned about this since it was our clear understanding that £75m per year had been allocated by the DCA in July 2003 for investment in modernisation of the civil and family courts during the 2003-2006 Spending Review period, and there had never previously been any suggestion that this allocation of funds (introduced to remedy chronic under-investment in the past) would in practice be financed not by the taxpayer but by the present generation of litigants instead. 

We are extremely concerned about the impact on fees if the new technology required by the courts is to be raised from fee income both during the 2003-2006 period and thereafter. The development of modern case-handling software for procedural judges and staff in the civil and family courts, and the extension of the IT infrastructure to all the civil courts are crucial to the efficient running of the courts. It is already clear that the sum of £25 million per year will not be adequate to finance the investment programme properly beyond April 2006, particularly as a significant part of that sum will be needed to support the applications and infrastructure installed in the 2003-2006 period. It follows that if the investment programme is to have any degree of credibility after April 2006, a significantly higher annual sum than £25 million will be required, at any rate for the ensuing four year period. 

Fee Increases 

It is worth noting that the very significant increases in fees proposed in the consultation paper are just the latest in a series of increases which have taken place since 1997. Increases over the last seven years have significantly outstripped inflation. 

County Court 

Issue Fees 

	  
	1998 
	1999 
	2000-2002 
	2003 
	Proposed 2004 

	Issue fee for money claims between £15,000 - £50,000 
	150 
	300 
	350 
	400 
	400 

	Issue fee for money claims between £50,000 - £100,000 
	300-500 
	400 
	500 
	600 
	700 

	Issue fee for money claims between £100,000 - £150,000 
	300 
	400 
	500 
	700 
	900 

	Non money claim 
	80 
	120 
	120 
	130 
	150 


Percentage increase by year 

	  
	1998 
	1999 
	2000-2002 
	2003 
	Proposed 2004 

	Percentage increase for money claims between £15,000 - £50,000 
	  
	100 
	17 
	14 
	0 

	Percentage increase for money claims between £50,000 - £100,000 
	  
	33* 
	25 
	20 
	17 

	Percentage Increase for money claims between £100,000 -£150,000 
	  
	33 
	25 
	40 
	29 

	Percentage Increase for 

Non money claim 
	  
	50 
	0 
	8 
	15 


*percentage calculated using lowest fee in the range in 1998. 

Total percentage increase over 6 years 

	  
	1998 – 2004 

	Total percentage increase for money claims between £15,000 - £50,000 
	167 

	Total percentage increase for money claims between £50,000 - £100,000 
	133* 

	Total percentage increase for money claims between £100,000 - £150,000 
	200 

	Total percentage increase for 

Non money claim 
	88 


*percentage calculated using lowest fee in the range in 1998. 

Supreme Court 

Issue Fees 

	  
	1998 
	1999 
	2000-2002 
	2003 
	Proposed 2004 

	Issue fee for money claims between £15,000 - £50,000 
	120-500 
	300 
	350 
	400 
	400 

	Issue fee for money claims between £50,000 - £100,000 
	120-500 
	400 
	500 
	600 
	700 

	Issue fee for money claims between £100,000 - £150,000 
	120-500 
	400 
	500 
	700 
	900 

	Non money claim 
	50-120 
	120 
	120 
	180 
	400 


Percentage increase by year 

	  
	1998 
	1999 
	2000-2002 
	2003 
	Proposed 2004 

	Percentage increase for money claims between £15,000 - £50,000 
	  
	150* 
	17 
	14 
	0 

	Percentage increase for money claims between £50,000 - £100,000 
	  
	233* 
	25 
	20 
	17 

	Percentage Increase for money claims between £100,000 -£150,000 
	  
	233* 
	25 
	40 
	29 

	Percentage Increase for 

Non money claim 
	  
	140* 
	0 
	50 
	122 


*percentage calculated using lowest fee in the range in 1998. 

Total percentage increase over 5 years from 1999 to 2004 

	  
	1999 – 2004 

	Total percentage increase for money claims between £15,000 - £50,000 
	33 

	Total percentage increase for money claims between £50,000 - £100,000 
	75 

	Total percentage increase for money claims between £100,000 - £150,000 
	125 

	Total percentage increase for 

Non money claim 
	233 


Inflation adjusted court fees in comparison to actual court fees 

County Court £15,00 - 50,000 

	  
	1998 
	1999 
	2000 
	2001 
	2002 
	2003 
	2004 

	Actual 
	150 
	300 
	350 
	350 
	350 
	400 
	400 

	Inflation adjusted 
	150 
	155 
	157 
	162 
	165 
	168 
	173 


County Court £50,00 - 100,000 

	  
	1998 
	1999 
	2000 
	2001 
	2002 
	2003 
	2004 

	Actual 
	300-500 
	400 
	500 
	500 
	500 
	600 
	700 

	Inflation-adjusted 
	300 
	310 
	315 
	324 
	330 
	336 
	345 


County Court £100,000 - £150,000 

	  
	1998 
	1999 
	2000 
	2001 
	2002 
	2003 
	2004 

	Actual 
	300 
	400 
	500 
	500 
	500 
	700 
	900 

	Inflation-adjusted 
	300 
	310 
	315 
	324 
	330 
	336 
	345 


County Court Non Money Claim 

	  
	1998 
	1999 
	2000 
	2001 
	2002 
	2003 
	2004 

	Actual 
	80 
	120 
	120 
	120 
	120 
	130 
	150 

	Inflation-adjusted 
	80 
	82 
	84 
	86 
	88 
	90 
	92 


Annual Change in Inflation 

	  
	1998 
	1999 
	2000 
	2001 
	2002 
	2003 

	Rate of Inflation 

12 month % change 
	3.4 
	1.5 
	3.0 
	1.8 
	1.7 
	2.9 


Exemption and remission 

The Council does not believe that the current exemption and remission provisions provide an adequate guarantee of access to justice. 

We believe that the only way to resolve tension between the significant increases in fees and access to justice is for a fundamental review of the exemption and remission provisions. 

Exemption from fees is an entitlement for litigants in receipt of a qualifying benefit and not in receipt of legal aid. In the case of High Court and county court fees, qualifying benefits extended with effect from December 1997 to include family credit and disability working allowance as well as income support. For family proceedings, disability working allowance was added, family credit having been a qualifying benefit since 1991. Working family tax credit replaced family credit as a qualifying benefit in October 1999, and now working tax credit and child tax credit. 

Remission of fees is a discretionary power delegated to courts staff of a specified grade. The criterion for remission is that 'the applicant would suffer financial hardship to repaying the court fee'. We are very pleased to note that the take up of remission in county courts has increased noticeably in recent years. 

The Council is of the view that fee exemption should be extended to recipients of housing benefit, in part because that would increase consistency and transparency as compared to the exercise of the discretionary power of justification. The same considerations apply to council tax benefits. There can be little justification for requiring payment of court fees by litigants who require state assistance to meet living expenses in the form of rent or local taxes. The majority of recipients of these benefits would probably benefit from remission were a fully completed application made. This should in our view be checked in a sampling exercise. As with other means tested benefits, there would be a capital limit. 

We are aware of the concern expressed by some judges about the activities of serial litigants who are entitled to fee exemption/remission. We suggest that there should be a procedure for monitoring cases, and where it has been identified that an individual entitled to fee exemption or remission is, for example, issuing a claim more than 2 or 3 times in a 12 month period a procedure should be established for referral to the Senior Master/District Judge. Notice should be given to the person involved and time allowed for submissions to be made by him/her before any decision is made about whether to grant or refuse the application. 

Applicants are eligible for fee remission, in whole or in part, where they would suffer hardship through paying the fee. There is no definition of hardship, and staff assessing hardship are instructed to take all the applicants' circumstances into account. The Court Service does not have any information of the extent to which remission is granted in part or in full, but on the basis of anecdotal evidence the Council believes that the partial remission of fees is rare. However, the significant increase in fees in recent years will, in the Council's view, make partial fee remission more appropriate in many more cases. Someone on a modest income in 1997 who could for afford an issue fee of £120 on a money claim of £100,000 to 150,000 may well not be able to afford the proposed issue fee of £900. 

The Council believes that consideration should be given to the development of a sliding scale for remission with an income taper similar to that involved in the calculation of a housing benefit. Such a sliding scale would ensure that a more open and transparent system for fee remission, and ensure that those who could not afford the full fee had part of the fee remitted. Any system must be simple for court staff to operate - possibly along the lines of the information required under the former contributory green form scheme. 

Proposed increases in fees 

We will not be commenting in detail on all the individual proposed fee increases. 

The Council welcomes the fact that the increases in issue fee have focused mainly on cases valued at £50,000 or more as this avoids further increases for smaller value claims. However, to protect smaller value claims from disproportionate issue costs we would prefer to see no increase in fees on claims up to £100,000 with larger increases in the issue fee for claims over that amount. The issue fee for higher value claims represents a far smaller percentage of the value of the claim. We also suggest a further band for claims £300,000-£500,000. 

Although we do not object to treating the Supreme Court and County Court fees as a single service for the purpose of setting fees, it is vital that the Court Service maintains separate costs and income figures to ensure that smaller cases (and less well off litigants) are not paying for larger claims. We do not believe, as is suggested in the consultation paper that fees can be set by accurate apportionment of staff and judicial time. The trial and pre-trial work referred to is quite probably the majority of all work done. It is clear that the proposal is being made primarily to deal with the fact that the Supreme Court cannot by itself recover its costs despite the desire that each segment of the business should recover full costs in its own right: "County courts and the Supreme Court can achieve full cost recovery only if they are treated as one" 

The Council does not object in principle to the proposal for hourly hearing fees, but has serious concerns about the impact of these fees on late settlement. There need to be clear rules about when fees would be refunded, in whole or in part, if a case settles before the hearing date. In relation to the hourly hearing fee we believe that the fee should be capped at £2,000 and based on a time estimate rather than a flat fee. 

We do not support the introduction of a fee per claimant payable on issue of proceedings in personal injury cases as set out in the consultation paper. It would not be right to suggest that a claim involving for example ten claimants involved in a coach accident would involve the court in ten times as much work. The Council proposes that in claims involving more than one party, fees should be banded to take account of the increase work. For example, claims involving one to three claimants could pay a single fee, with claims involving four to 19 claimants paying twice the fee. Minors should be excluded from these fees in all cases. 

We believe that the hourly court hearing fees should be capped. We oppose this applying to Judicial Review applications. We are also opposed to the proposed single fee of £200 payable on application for leave in judicial review proceedings. The work involved in dealing with an application for permission is considerably less than that involved in a substantive judicial review hearing. We therefore think that there should continue to be a lower fee for applications for permission, with a second fee payable for those where permission is granted. 

We are opposed to an allocation fee for claims under £1,500, and believe that there should be a lower fee for claims of less than £5,000, of £50 or half the new proposed fee. 

We are opposed to the proposal that where interest up to the date of issue of proceedings is not quantified in terms of a specific monetary value the maximum fee should be payable. This is neither equitable nor workable. It would mean that any claim where the interest is not calculated in advance would be paying the maximum fee of £1,700. 

We are opposed to any substantial increase for the listing fee for fast track trials. £275 is disproportionate in relation to a claim for £15,000 and clearly so in relation to a claim for £5,000. A smaller increase to £225 would be more proportionate. The fee for a detailed assessment hearing should be the same as that for a family case, that is £250. The increase would be substantial in any event and the work involved is not very different from assessments in family cases, most of which take place in the family court. 

We are aware that the revenue from the Supreme Court Costs Office (SCCO) is down from approximately £12m in 1998 to £1m in 2000. 

We believe that in the Supreme Court fees for the assessment of costs should be banded (related to the amount of costs claimed). Banding would help reflect the additional resources used in larger cases and might also act as an incentive to settle. It would be helpful to have a breakdown of SCCO bills. In the absence of that information we suggest consideration be given to banding along the following lines: £600 for bills up to £50,000; £1,000 for bills up to £100,000 and £2,000 for larger bills. 

We think that further consideration should be given to the ability of the court to recover fees from a losing party when the claimant was either exempt from paying court fees or had fees remitted in whole or in part. It seems inequitable that a losing party should benefit in this way and that the Court Service should be unable to recover the money. 

Future fees policy 

We note that in the DCA consumer strategy there is a suggestion that in debt cases, the ability of claimants to recover court fees from losing defendant in cases for claims under £500 should be removed. One of the aims of this would be to reduce the overall volume of cases coming to the court by removing cases "that are typically loss making so loss of the income is mitigated". In fact, the bulk of small value debt claims are dealt with through the Bulk Issue Centre and the consequence of a significant drop in business through the Bulk Issue Centre would have a very significant impact on income raised through fees. 
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