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CONSULTATION PAPER ON A SELF-REGULATORY CODE OF THIRD PARTY FUNDING
SUMMARY OF RESPONSES

1. A total of 24 responses to the consultation were received. The largest group of responses came from the legal profession; practitioners and representative bodies including the Law Society and the Association of Personal Injury Lawyers (APIL). There were 5 responses from Third Party Funders such as Therium Capital Management Ltd and the Access to Justice Group. The remainder came from Business Associations such as the Confederation of British Industry (CBI), Regulatory Bodies such as the Bar Standards Board, Insurance bodies such as the Association of British Insurers (ABI), and Claims Management companies such as the National Accident Helpline.

	Legal Profession: Practitioners 
(including representative bodies)

	10

	Business Associations

	3

	Regulatory/Consumer Protection bodies

	2

	Insurance and related bodies

	2

	Third Party Funders

	5

	Claims Management Companies

	2

	Total
	24


A full list of respondents is attached at Annex A.

Executive Summary

2. The majority of respondents recognised the need for regulation of third party funding (TPF) and that a code of conduct was an important step forward. There was general acceptance that as TPF was still in its infancy, self-regulation was the most practical solution in the first instance, but that statutory regulation may be required if the market expanded significantly. However, The Law Society said that TPF should be dealt with by statutory regulation and that the Civil Justice Council (CJC) should continue to press the Government to legislate on this issue. 
3. Although there was general support for a  TPF Code (the Code) in principle, almost all the respondents thought that it should not be endorsed in its present form. The main concern was that the Code did not strike the correct balance between the rights of funders and claimants so that litigants were not disadvantaged. Clifford Chance, a law firm, had more fundamental objections to the Code. It argued that the Code required more detailed consideration including taking into account the results of a proper and wide-ranging consultation: this view was shared by the European Justice Forum, a not-for profit lobby group. Overall, the proposed constitution of the Association of Litigation Funders was well-received, although Clifford Chance argued that the CJC should not be seen to give one trade association a formal mark of approval. There were also concerns over the restrictions to membership.
4. Aside from comments on the proposals themselves, concerns were raised over the timing and length of the consultation. It was noted that the paper was issued over six months after the publication of Lord Justice Jackson’s Review of civil litigation costs and that the initial consultation period was less than 12 weeks; the standard period for Government consultations. The consultation was however reopened prior to the collation and examination of the responses in order to ensure that a 12 week consultation period was implemented.
Responses to specific questions

1. Following the recommendations made in Lord Justice Jackson’s Report, do you consider the ‘Code of Conduct for the Funding by Third Parties of Litigation in England and Wales’ in its current form, should be endorsed by the CJC as best practice for commercial litigation funders? If not, what improvements should be made?

The majority of respondents argued that the draft should not be endorsed in its present form as it did not strike the right balance between litigant and funder. The Association of British Insurers argued that more input was needed from consumer representative groups; The Law Society was also concerned that the Code provided insufficient consumer protection. There was also general agreement that the code needed to be clearer and more focused. The Solicitors Regulation Authority (SRA) suggested that the Code should be more outcome-focused, concentrating more on principles and what litigants could expect. Thomas Miller Legal, which advises underwriters and third party funders, thought that the Code should be shortened. It argued that it was not the only instrument of regulation; reputation and business sanctions were already in place which could be more effective.

Concerns were raised over all aspects of the Code, particularly adverse costs, capital adequacy, and provision of services, dispute resolution, termination arrangements, and demarcation lines. 

Four respondents commented on adverse cost. Irwin Mitchell LLP pointed out that the Code should make clear who was responsible for meeting such costs.   Clifford Chance said that funders and not litigants should have primary responsibility for paying adverse costs to the opposing party subject to an indemnity from the litigant in some instances, rather than leaving the Litigant to pay. Stewart Law LLP disagreed that funders should be liable for these costs as such a requirement would be disproportionate and would stifle the market. Thomas Miller Legal argued that adverse of costs should be capped at the amount invested by the funder; they cited case law.
A majority of respondents argued that the Code should include stricter capital adequacy requirements to protect litigants. Funders should be required to demonstrate that they have sufficient resources to fund proceedings. Therium Capital Management argued that the current method of testing financial adequacy was too crude, and may give litigants a false sense of security. They argued that funders should be required to keep funds in reserve equivalent to the aggregate amount of their commitments. The Law Society said funders should be required to provide a formal guarantee or undertaking from an independent source such as a bank which holds sufficient assets on deposit.  Access to Justice, on the other hand, pointed out that certain funders already 'ring-fence' money to meet obligations under LFAs. 

There was a division of opinion on the provision of services offered by a funder. Law firms such as Irwin Mitchell and Clifford Chance argued that funders' services should be limited to funding. They were concerned that by offering ancillary services, the role of the funder could become blurred which might put the litigant under undue pressure. Others disagreed stating that funders should be able to provide additional services. A number of respondents were concerned that the proposed method of dispute resolution ceded too much power to the funder. Hogan Lovells LLP said that if mediation were used, the mediator should be impartial. The Confederation of British Industry commented that the Code should set out a clear direction on the avoidance of conflicts. 

Regarding termination provisions, respondents argued that there should be explicit provision for withdrawal of the funder. Herbert Smith LLP stated that the Code should include a minimum standard of protection for the litigant and that the funder should not be able to reserve broader rights of termination through the wording of the LFA. Law firms such as Irwin Mitchell argued that circumstances where funders can terminate the LFA must be limited to situations where there has been a material change. But Woodsford Litigation warned that restrictions on the ability to withdraw could be a disincentive for potential funders to enter the market.

In addition, the following comments were made:

· Funders should not be able to control the settlement of fees and that their options should be expressed as additional not an alternative;
· Funders should be allowed to instigate a charge system for the provision of litigation funding other than a percentage of the total award;
· It is important to both sides that litigants should have the maximum choice of solicitors;
· Consideration should be given to a maximum cap on the agreed share the funder may recover;
· There were no satisfactory provisions for enforcement of the Code.
2. Do you consider the 'Constitution for an Association of Litigation Funders' in its current form should be endorsed by the CJC as best practice for commercial litigation funders? If not, what improvements should be made?
There were concerns over the membership criteria and enforcement of the Code by the membership. 

On membership, the Association of British Insurers queried the sum of £500,000 minimum aggregate values for claims were selected.  If this was intended to identify experience then this might exclude some funders with experience of funding high value cases. Therium Capital Management argued that such a threshold would rule out funders that operate as investment advisers with separate funds. Irwin Mitchell proposed that membership should be based on the amount of funding provided not the claim. Hogan Lovalls LLP argued that the membership should include non-funders to reflect the interest of all concerned. 

The proposed Constitution was well-received with most respondents endorsing it (with the exception of Clifford Chance see paragraph 3 above) or did so subject to minor amendments.   
For instance, Thomas Miller suggested that the Constitution should specify officer's terms of appointment and voting rights. The SRA argued that the Association should be able to direct members to take improvement action or face expulsion. The Law Society supported this view saying that funders who breach the Code should be penalised. However, the CBI was opposed to the idea of the CJC drafting the Constitution as this was a matter for its membership.

3. Will the Code or Constitution have any impact on your area of business or sector – particularly in terms of costs and benefits?

Fewer responses were received for this question. First Legal and the SRA welcomed the formation of the Association and the Code. They believed that it would provide a clear, easy to understand reference point for potential litigants and their advisers. The SRA stated that solicitors would be better able to assess the risks of entering an agreement for funding. 

Law firms did not think that the Code or Constitution would result in increased costs. For the reasons outlined in response to Question 1, Woodsford Litigation believed that changes in capital adequacy arrangements could have profound economic impact. 

Two of the respondents who chose not to answer the questions raised particular concerns over after-the-event (ATE) insurance and Conditional Fee Arrangements (CFAs). ILF Advisors opposed the policy to make ATE premiums non-recoverable. They argue that such a policy would have a negative impact on the commercial viability of supporting smaller claims; raising fees to compensate to include the cost of the premiums would, in their view, preclude the majority of claimants seeking justice. The National Accident Helpline rejected the idea that CFAs imposed a disproportionate burden on defendants and believed that if applied to the personal injury sector would impose an unreasonable burden on accident victims.

Annex A

	List of respondents


	Legal Representative Bodies
The Law Society
The City of London Law Society
Association of Personal Injury Lawyers
Commercial Litigation Association


	Business associations/bodies
Confederation of British Industry
Litigation Funding SA
U.S. Chamber Institute for Legal Reform


	Law firms 
Clifford Chance 
Herbert Smith 
Hogan Lovells 
Irwin Mitchell 
Stewarts Law 


	Regulatory Bodies 
The Bar Standards Board 
The Solicitors Regulation Authority 


	Associations and other interest groups
Association of British Insurers 
European Justice Forum


	Third party funders and related groups
Access to Justice Group Ltd
ILF Advisors
Taylor’d Solutions Ltd 
Therium Capital Management Ltd
Thomas Miller Legal 
Woodsford Litigation Funding


	Claims management companies
1st Class Legal Ltd
National Accident Helpline


