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Response to European Commission Public Consultation: Towards a Coherent European Approach to Collective Redress (SEC (2011) 173 Final)
Introduction

1. The Civil Justice Council of England and Wales (the CJC) welcomes the opportunity to respond to the European Commission’s Public Consultation: Towards a Coherent European Approach to Collective Redress (the Consultation). In formulating its response it has taken into consideration its previous response to the 2009 Green Paper on Consumer Collective Redress
 and its response to the DG Sanco’s Consultation further to the Green Paper
.
2. The CJC is an advisory body, established under section 6 of the Civil Procedure Act 1997, the function of which, amongst others, is to keep the civil justice system of England and Wales under review and to consider ways in which it can make it more accessible, fair and efficient. Its response to the Consultation is submitted pursuant to that function. Its response does not, nor does it purport to, represent the views of either the United Kingdom government or the judiciary of England and Wales or any other part of the United Kingdom. 
3. The CJC notes that the rationale that lies behind the present consultation is to identify common legal principles on collective redress, and that it seeks to do so in order to examine how such common principles could fit into the EU legal system and the legal orders of 27 EU member states.

4. Before turning to the specific questions posed in the Consultation the CJC makes three general points.

5. First, it is strongly of the view that the time is approaching for the European Commission to conclude its work on collective redress. It is now six years since the first consultation (2005 Green Paper on private damages actions
) on collective redress reform. During those six years the Commission, via DG Sanco and DG Comp, has commissioned and received exhaustive research, via the Leuven University study
, consulted widely, developed principles, policy options and a draft Directive and maintained a commitment to reform through the Commission’s Consumer Policy strategy for 2007 – 2013 published in March 2007
 and its 2010 and 2011 work programmes
.
6. The CJC notes that it is a matter of some concern that after six years of intense examination by the Commission, it has not yet reached a point where it can move beyond the analysis stage of reform and make concrete reform proposals. This is all the more pertinent a concern given that the Commission in 2008 concluded that insofar as collective redress was concerned  ‘there is a clear need for mechanisms allowing aggregation of the individual claims of victims of antitrust infringements. 
’ It is hoped therefore that the present consultation is a prelude to reform, or, at least to a decision on whether collective redress reform is to move beyond the consultation and analysis phase.
7. Secondly, the CJC notes that it has previously recommended the introduction of a generic, horizontal, collective redress mechanism into English and Welsh civil procedure
. It did so based on the findings of a study demonstrating evidence of need for such a mechanism
. The CJC’s overall recommendation was rejected by Her Majesty’s Government: it accepted that reform was justified on a sectoral basis where evidence showed that such reform was necessary in the sector in question
. What was clearly accepted both by the CJC and Her Majesty’s Government was that evidence was the proper basis of reform in this area. 
8. The CJC reiterates its view that evidence of need should be the basis of reform. In whichever form the Commission develops collective redress it should do so based on the existence of evidence of need. The CJC’s answers to the specific questions raised in the Consultation are all made in light of, and subject to, this overarching point.  
9. Thirdly, the CJC recommends that the Commission’s approach to reform should actively engage practitioners and members of the judiciaries of the Member States, as well as legal academics and other stakeholders. Any draft instrument, or draft Directive, should be the product of collaborative work involving those with practical experience of the operation of civil procedural systems.      
10. Having made these general points the CJC turns to the Consultation’s specific questions.
Response to Questions

1: What added value would the introduction of new mechanisms of collective redress (injunctive and/or compensatory) have for the enforcement of EU law?

11. The introduction of new mechanisms of collective redress would enhance the effective enforcement of rights derived from European law. They would do so in an administratively efficient manner. They would also enable effective private enforcement of rights which looked at individually would i) be either be de minimus and therefore not properly justiciable, or would give rise to such a low level of damages that individuals would be unlikely to take private enforcement action, and ii) when taken collectively however demonstrate a widespread breach of rights and the likelihood of substantial compensatory damages. Reform will thereby increase access to justice for all and will do so economically, efficiently and proportionately.
12. Reform should also complement public enforcement of European law, see question 2 below.  
2: Should private collective redress be independent of, complementary to, or subsidiary to enforcement by public bodies? Is there need for coordination between private collective redress and public enforcement? If yes, how can this coordination be achieved? In your view, are there examples in the Member States or in third countries that you consider particularly instructive for any possible EU initiative?
13. The correct approach to private collective redress may well differ depending on whether the action was for injunctive or compensatory relief.

(i) Collective Injunctive Relief
14. Insofar as collective injunctive relief is concerned this could properly be carried out most efficiently and effectively by means of public enforcement. Any reform in this area should therefore look to private enforcement being a subsidiary mechanism to public enforcement. Collective injunctive relief benefits all members of society, rather than simply those who have suffered a concrete loss. It therefore has a general public benefit and as such primary responsibility for such action should lie in the hands of public authorities. Where however it is clear that public authorities, for whatever reason, are not going to take enforcement action, then an effective private enforcement mechanism ought to be available. 

15. In order to ensure that any private enforcement mechanism for collective injunctive relief is properly subsidiary to public enforcement, a superiority test should form part of a private enforcement mechanism
.  Such a mechanism would require a court to be satisfied, on cogent evidence, that public enforcement was not being pursued and was not reasonably expected to be pursued before it permitted a private collective injunctive action to proceed. Furthermore, where public enforcement did subsequently take place the collective action mechanism should provide for the possibility that a) the relevant public authority could take over carriage of the action i.e., be substituted as claimant or b) the private action be stayed pending the outcome of separate public enforcement proceedings. 
(ii) Collective Compensatory Relief

16. Insofar as collective compensatory collective redress is concerned this should primarily be independent of and complementary to public enforcement. It should be complementary as it should enable those whose rights have been adversely affected by breaches of EU law to receive proper compensation, whereas the primary focus of public enforcement is punitive. Taken together an effective private enforcement mechanism providing proper compensation, which would  deprive a defendant of any gain derived from the breach of EU law, and public enforcement imposing fines, should deter and reduce such breaches effectively. As the European Court of Justice noted rightly as long ago as 1963, effective private and public enforcement go hand in hand
. At present it cannot be said that private enforcement mechanisms are as effective as public enforcement mechanisms.
17. Private collective compensatory enforcement should be independent of public enforcement. It should, however, also be subsidiary to it, where an effective public mechanism for securing collective compensatory enforcement both exists generally and is available in any particular instance.
18. A private collective redress mechanism should be independent of public enforcement. If it is dependent on public enforcement having taken place, or is subsidiary to public enforcement, it would not be able to secure effective access to justice for those who have suffered loss as a consequence of breaches of EU law. 
19. First, if it is not independent of public enforcement it would mean that in all those cases where public enforcement does not take place those EU citizens who have suffered who have suffered a relevant harm would be unable to secure effective access to justice. This might well place public enforcement bodies under significant pressure to pursue actions,  which they might not for legitimate reasons otherwise wish to pursue. This might then place pressure on their resources. Conversely,it might result in collective proceedings which otherwise would have been pursued by a public enforcement body not pursued because its resources are not such as allow it. 

20. Secondly, rendering private enforcement subject to prior public enforcement would undermine the ability of any private enforcement mechanism to deliver justice at a reasonable time. Private enforcement would be subject to delay induced by the length of time public enforcement proceedings took until their conclusion. It would furthermore raise the possibility that private enforcement might not take place where public enforcement has not taken place – if prior public enforcement were required before private collective enforcement could take place – and has not taken place for reasons other than the merits of any private claims. 
21. Thirdly, to render private collective enforcement dependent on prior public enforcement, or subsidiary to such public action, is to confuse their respect roles. The former’s role is to secure effective compensation for those who have suffered loss. Public enforcement’s role is to secure compliance with the law generally and to deter, through the imposition of punitive fines and the prospect of such fines for future action, breaches of EU law. The two purposes should properly be kept separate. 

22. Where an effective public enforcement mechanism exists which would enable a public body to combine public enforcement with private enforcement, the latter should be subsidiary to such public enforcement. Where, for instance, regulatory mechanisms or Ombudsman exist and have both a public and private enforcement role, such mechanisms should be the primary enforcement mechanism. Again, the means to secure subsidiarity here would be through the effective application of a superiority test before a private collective action could be permitted to proceed before the courts.
23. In order to ensure the proper approach is taken to subsidiarity, the CJC recommends the approach it advocated in its 2008 Report in respect to certification of collective proceedings by the court as the most effective means to ensure that private enforcement is, where appropriate, subsidiary to and properly complementary to public enforcement mechanisms
.
3: Should the EU strengthen the role of national public bodies and/or private representative organisations in the enforcement of EU law? If so, how and in which areas should this be done?

24. Reform should take place in respect of both Competition and consumer law enforcement. Where evidence exists demonstrating the need for reform in other areas, it should also take place in such areas. The proper approach to reform should be to introduce minimum common standards, i.e., best practice, across Europe in respect of the provision of collective redress in national procedural systems. In this regard the CJC endorses the position it set out in its response to DG Sanco (copy attached) at paragraph 9:

“. . . it is entirely appropriate for EU member states to be required to established judicial collective action systems where they do not exist, or to improve pre-existing systems so as to ensure that minimum common standards apply across the EU. Such a requirement will properly enable member states to achieve the implementation of such standards through the introduction of generic collective redress mechanisms. It would therefore properly preclude the development of sector-specific and possibly token regimes, which would do no more than perpetuate the current patchwork quilt across member states, whilst also failing to provide, within each individual member state, mechanisms that were sufficiently wide to cover all possible consumer mass or multiple claims.”
4: What in your opinion is required for an action at European level on collective redress (injunctive and/or compensatory) to conform with the principles of EU law, e.g. those of subsidiarity, proportionality and effectiveness? Would your answer vary depending on the area in which action is taken?
25. In the CJC’s opinion in order to conform with the principles of EU Law identified any proposal for European level reform would have to be consistent with the approach set out as option four in (DG-Sanco) Green Paper on Consumer Collective Redress, see the attached copy of the CJC’s response to the paper.

26. The CJC can see no good reason why a different answer might be justified on a sector-specific basis, without knowing which sector is under consideration and without knowing the basis on which reform was thought to be necessary in that sector, the state of existing collective redress mechanisms already in existence and the nature of any public enforcement mechanisms in that area. Different action might be justified but it is not possible at the present time to consider, in the abstract, what it might be. 
5: Would it be sufficient to extend the scope of the existing EU rules on collective injunctive relief to other areas; or would it be appropriate to introduce mechanisms of collective compensatory redress at EU level?

27. The CJC cannot see the benefit of simply extending the scope of existing EU rules on collective injunctive relief. Injunctive relief mechanisms are properly effective to prohibit breaches of EU law before they take place, or to bring such breaches to a halt. Only a properly effective compensatory mechanism is able to vindicate the rights of those who have suffered loss as a consequence of breaches of EU law prior to injunctive relief being granted. 
28. On its own an extension of rules concerning injunctive relief would leave an enforcement gap, which would adversely affect the ability of EU citizens to vindicate their rights. 
6: Would possible EU action require a legally binding approach or a non-binding approach (such as a set of good practices guidance)? How do you see the respective benefits or risks of each approach? Would your answer vary depending on the area in which action is taken?
29. The CJC reiterates its support for a legally binding approach, which incorporated minimum common standards for EU member states. In this regard it endorses its approach as set out in its response to DG Sanco’s 2009 Consultation Paper i.e., it endorses what was reform option 4 in that Paper
. A copy of that response is set out at Annex A to this paper. It reiterates its concerns, set out in that response, regarding any possible binding EU instrument which would provide for the establishment of a ‘detailed harmonised EU-wide judicial collective redress mechanism including collective ADR.
’ 
30. The clear benefit of an approach based on the Consultation Paper’s option 4 is to ensure common procedural standards and mechanisms though the member states, whilst enabling each member state to develop its mechanism, as far as possible, in a manner consistent with its legal tradition and culture. It will also ensure that each member state develops such a system, which if a non-binding measure was adopted, would not necessarily be the case. 

31. The CJC can see no good reason why this approach should differ depending on the area in which action is to be taken. The need to ensure effective access to justice through a private collective mechanism does not differ on a sector-specific basis, even though the need for such a mechanism may do. 

7: Do you agree that any possible EU initiative on collective redress (injunctive and/or compensatory) should comply with a set of common principles established at EU level? What should these principles be? To which principle would you attach special significance?

32. Any EU initiative should comply with a set of common principles. The CJC endorses the principles which have already been developed as a consequence of the Commission’s previous consultations, and which are set out at paragraph 15 of the present Consultation. 
33. The CJC considers that the most important principle is the first: the need for effectiveness and efficiency of redress. All the other principles are no more than a means to ensure that this, the first, principle is carried into effect. It is also the basis on which any specific procedural proposal can be assessed. As, for instance, an effective redress system is one which is fair to claimants and defendants alike, and is one which secures due process. Concrete procedural proposals such as, for instance, whether to have an opt-in system, and opt-out system, or a more nuanced opt-in/opt-out system, can properly be assessed by reference to this principle. Equally, whether or not any proposed system has a sufficiently robust approach ADR can be assessed by reference to it, as can whether or not sufficient safeguards against so-called blackmail litigation are incorporated into the system.

8: As cited above, a number of Member States have adopted initiatives in the area of collective redress. Could the experience gained so far by the Member States contribute to formulating a European set of principles?
34. The Commission ought to consider the practical operation of the variety of collective redress mechanisms both throughout the EU and in other jurisdictions. 

35. It is clearly the case that the Commission can and should learn from the practical experience gained in the EU Member states in formulating a European set of principles. Equally, it should also examine the experiences of other non-EU countries in this regard.  
9: Are there specific features of any possible EU initiative that, in your opinion, are necessary to ensure effective access to justice while taking due account of the EU legal tradition and the legal orders of the 27 Member States?
36. An essential feature of any court-based collective redress system is the possibility that proceedings can be brought on an opt-out basis. The failure to provide such a mechanism, as an option alongside an opt-in mechanism, will ensure that any collective redress system introduced will fail to become fully effective. 
37. In this regard reference can be made to Consumer Association v JJB Sports PLC : case/n 1078/7/9/07. This case was brought as an opt-in action before the UK Competition Appeals Tribunal. It was brought by the Consumer Association on behalf of victims of price fixing of replica football shirts. There were approximately, it is believed, 1.2 – 1.5 million victims. The total loss to victims was approximately £50 million
. Approximately 1000 victims (0.00067 – 0.00083%) of the total class of victims opt-into the action. The claim settled on the basis that those who opted-in would receive £20. Those who had not opted-in could claim a £10 refund for up to 12 months post-settlement
. It is fair to say that on an opt-out basis a significantly greater percentage of victims would have been compensated for their loss.
38. Any EU approach which contains an opt-out mechanism will however need to ensure that it contains sufficient procedural safeguards for represented class members, in order to secure effective due process for them in the proceedings. If this is not done the system is likely to fall foul of due process concerns: see further, the answer to question 29 below.

10: Are you aware of specific good practices in the area of collective redress in one or more Member States that could serve as inspiration from which the EU/other Member States could learn? Please explain why you consider these practices as particular valuable. Are there on the other hand national practices that have posed problems and how have/could these problems be overcome?
39. The CJC considers that the most effective collective redress systems are those which incorporate an opt-out mechanism. Experience of the operation of opt-in systems, such as the English Group Litigation Order, demonstrate that they fail to deliver effective access to justice for the vast majority of potential members of a collective class. 
40. Were an opt-in only system to be introduced, it would not be sufficiently effective to secure effective access to justice for all those within the represented class, as such systems are, in practice, unlikely to properly ensure the maximum number of victims are within the class. As a consequence the benefits of collective proceedings for victims, defendants will not be properly realised. And as a further consequence, the system will fail to secure effective private enforcement of rights in cases where there are multiple victims.
41. On the other hand, there are certain circumstances where an opt-in system is a more appropriate form of collective proceeding. For single or simple mass torts, e.g., rail or air accidents, industrial accidents or holiday claims and certain clinical negligence claims opt-in certification may well prove superior. In such cases claims are likely to be relatively high value. In addition, in such cases the number of claimant class members should be readily ascertainable and readily identifiable from, for instance, travel booking forms, passenger manifests and purchase ledgers. Where however the class numbers in such cases reach a certain level it will become sufficiently large that it would be neither efficient nor effective to classify the collective action as opt-in, or for that matter on as a GLO. In such circumstances, which could only be ascertained on a case-by-case basis, opt-out certification would prove superior. 

42. The optimum approach is one which provides flexibility i.e., which allows the court to determine whether a claim should proceed as opt-in or opt-out to take place on a case-by-case basis.

43. The CJC is also aware of the success of the Scandinavian Ombudsman schemes, as providing an effective collective redress mechanism. Equally, it would endorse an approach which combines court-based enforcement with non-court based consensual settlement mechanisms as a means of ensuring that collective claims are resolved in the most appropriate way. What is the most appropriate mechanism will be a matter which can only properly be determined on a case-by-case basis. As such the CJC endorses a comprehensive and flexible approach to collective redress reform.
11: In your view, what would be the defining features of an efficient and effective system of collective redress? Are there specific features that need to be present if the collective redress mechanism would be open for SMEs?
44. The CJC is firmly of the view that an effective, efficient, proportionate and fair system of collective redress is one which incorporates the features which it advocated in its 2008 report, operated according to procedural rules akin to those which it subsequently developed. 
45. It therefore: a) refers the Commission to its 2008 report, and draws particular attention to recommendations 2 – 11 and their rationale as set out therein
, and to the model rules intended to implement a collective action mechanism
; and b) endorses the following as defining features of an efficient and effective system of collective redress: 

1) Collective claims should be capable of being brought by a wide range of representative parties: individual representative claimants or defendants, designated bodies, and ad hoc bodies.

2) Collective claims may be brought on an opt-in or opt-out basis, subject to court certification. Where an action is brought on an opt-out or opt-in basis the limitation period for class members should be suspended pending a defined change of circumstance.

3) No collective claim should be permitted to proceed unless it is certified by the court as being suitable to proceed as such. Certification should be subject to a strict certification procedure.

4) Appeals from either positive certification or a refusal to certify a claim should be subject to the current rules on permission to appeal from case management decisions. Equally, all other appeals brought within collective action proceedings should be subject to the normal appeal rules. Class members may seek to appeal final judgments and settlement approvals.

5) Collective claims should be subject to an enhanced form of case management by specialist judges.

6) Where a case is brought on an opt-out or opt-in basis, the court should have the power to aggregate damages in an appropriate case.
7) To protect the interests of the represented class of claimants any settlement agreed by the representative claimant and the defendant(s) must be approved by the court within a ‘Fairness Hearing’ before it can bind the represented class of claimants. In approving a settlement or giving judgment on a collective claim the court should take account of a number of issues in order to ensure that the represented class are given adequate opportunity claim their share of the settlement or judgment.

8) There should be full costs shifting.
9) Unallocated damages from an aggregate award should be distributed by a trustee of the award according to general trust law principles. In appropriate cases such a cy-près distribution could be made to a Foundation or Trust.
46. The certification procedure, referred to above, should require a party proposing to bring an action for collective redress to satisfy the court of the following:
· the representative party has the standing and ability to represent the interests of the class of consumer claimants both properly and adequately; 


· the claim is not merely justiciable (discloses a genuine cause of action) but has legal merit i.e., certification requires the court to conduct a preliminary merits-test;


· there is a minimum number of identifiable claimants;


· there is sufficient commonality of interest and remedy; 


· there is a reasonable expectation that the claimants will recover an acceptable  proportion of their claim, if the claim is successful;


· the collective claim is the most appropriate legal vehicle to resolve the consumer issues i.e., it is a superior redress mechanism than, for instance, either pursuing the claim on a traditional, unitary, basis through the civil courts or a specialist tribunal or alternatively, through pursuit of a compensatory remedy via regulatory action where that is available and where it is able to deliver effective access to justice;


· the parties have reasonably considered alternative forms of resolution; and


· any funding arrangement is fair as between the parties
.
47. If a form of collective private action were introduced, as set out above, there would be no need for any special provisions regarding SMEs. Special provisions would only be necessary if collective redress proceedings could, otherwise, only be brought by a restricted number and type of bodies i.e., public interest bodies, public or quasi-public bodies e.g., regulatory bodies or Ombudsman. 
48. Wherever bodies, whether SMEs or otherwise, other than public or quasi-public bodies are able to bring such proceedings, the CJC recommends that they should only be able to do so following court certification of their suitability to bring such proceedings on behalf of a collective class. Such suitability should be assessed as part of the wider certification stage of proceedings. In assessing suitability the court’s focus should be the nature of the representative body, its ability to properly prosecute the proceedings on behalf of the collective class, and whether it can prosecute the proceedings in the interests of the class. 

49. If reform were to be approached in the absence of effective safeguards to ensure that only responsible parties could bring collective proceedings, and bring them in the interests of the collective class, there is a real risk that unmeritorious proceedings could be brought or proceedings could be brought by disreputable bodies for their own gain rather than for the benefit of the collective class. Reform should only proceed on the basis that such risks are minimised to the greatest extent possible
.

12: How can effective redress be obtained, while avoiding lengthy and costly litigation?
50. Collective litigation is by its very nature complex. It tends to be both lengthy and expensive due to a) the number of claimants represented; and b) the potentially large number of issues which require resolution. That being said it remains an efficient and effective means of resolving a multitude of individual claims which raise the same or common issues. The question is how it can be conducted as expeditiously and economically as possible: how can time and cost be minimised. 

51. The most effective means by which cost and time can be minimised is through the operation of a properly and robustly managed system of active case management by the courts, as recommended by the CJC in its 2008 report: see recommendation 6 (at 160ff). The Commission is referred to the Report and Recommendations of the Commercial Court Long Trials Working Party, which sets out the approach to active case management, which the CJC endorsed as the most effective means of ensuring the proper prosecution of collective claims
.
52. As the CJC concluded due to the similarities between highly complex commercial litigation and collective actions, the same approach should be taken to the case management of both at all stages of the litigation, from the pre-action stage to trial. Active case management requires, amongst other things: the effective and appropriate use of summary judgment process; where appropriate the earlier identification of the real issues in dispute, and their resolution as preliminary issues; and an appropriate use of ADR mechanisms. Taken together and properly applied the use of advanced, effective, case management is the optimum means to minimise collective action litigation time and cost.
13: How, when and by whom should victims of EU law infringements be informed about the possibilities to bring a collective (injunctive and/or compensatory) claim or to join an existing lawsuit? What would be the most efficient means to make sure that a maximum of victims are informed, in particular when victims are domiciled in several Member States?
53. Victims of EU law infringements should be informed of the possibility of collective injunctive or compensatory remedies by the body responsible for bringing the action or joining an existing lawsuit. These forms of redress are private means of enforcement, and whether the action is to be pursued by a public body, quasi-public body, or private body, it should be their responsibility to inform potential victims of the possibility of legal redress.  
54. Victims could properly be informed of the possibility of bringing or joining proceedings up to a clear point in time during the life of the claim. Ideally they should be informed prior to commencement of the claim, so that they can take an early informed decision whether to opt-in or opt-out of the proceedings, or potential proceedings. Until the cut-off point for opting-into, or opting-out of, collective proceeedings, steps should be taken to ensure that victims are informed of the proceedings and are therefore able to make an informed decision to opt-in or opt-out. This is absolutely essential insofar as opt-out proceedings are concerned in order to secure effective due process.

55. There are a number of means through which effective notice could be given where victims are situated in a number of member states. Both traditional methods of advertising, e.g., newspaper adverts and television advertising, are effective methods of informing victims of potential proceedings. The use of mass internet communications, through for instance, Facebook or other social networking sites, may also be effective. What is unlikely to be effective is any method which requires a potential victim to actively find the information e.g., by visiting a website which they would not otherwise visit, not least because few potential victims will even consider visiting the site unless (a) they are already aware that they may have a claim; and (b) they already know which site to visit.  
14: How the efficient representation of victims could be best achieved, in particular in cross-border situations? How could cooperation between different representative entities be facilitated, in particular in cross-border cases?
56. It is essential in cross-border cases that there is efficient and effective representation of victims. It is not sufficient to simply refer to efficient representation. It is absolutely essential that any representation is effective. Where it is ineffective the possibility arises, especially where collective settlements are concerned, that those victims who reside in the member state in which they action is brought may receive favourable terms. Only effective representation of those victims who are in other member states can ensure that this cannot happen. 
57. Efficient and effective cross-border representation in the CJC’s view requires the class members who reside in each member state to be represented in the proceedings by their own representative. The representative from the member state in which the claim is brought should however act as the lead representative. The lead representative should be placed under an explicit duty to ensure that all relevant matters are communicated to the out-of-state representatives, who in turn should be under a duty to ensure that they communicate in a timely manner both with, where appropriate, the class members in their state, and the lead representative.

58. There are a number of ways in which cooperation could be facilitated. On a practical level, it could be facilitated through the effective use of electronic communication i.e., email, video-conferencing. It could also be facilitated through the development and use of standard forms for each stage of the proceedings. Where the representative bodies are public or quasi-public bodies all those which are authorised to bring such claims could be encouraged, or required, to maintain frequent contact and develop professional links with each other.  
15: Apart from a judicial mechanism, which other incentives would be necessary to promote recourse to ADR in situations of multiple claims?
59.  In addition to a judicial mechanism, and the general promotion of the benefits of ADR and its particular benefit insofar as collective claims are concerned, the CJC suggests that ADR could be promoted:

(i) Through the development of non-court based consensual resolution schemes run by Ombudsman;

(ii) A requirement that before a collective action could be permitted to continue as such the representative body must consider whether ADR is a more appropriate means to seek the resolution of the claim.
60. The CJC also considers that there would be a great deal of benefit in the Commission developing or assisting in the development and promotion of cross-border ADR schemes. 

16: Should an attempt to resolve a dispute via collective consensual dispute resolution be a mandatory step in connection with a collective court case for compensation?
61. While ADR has many advantages, it is doubtful that it is suitable for all types of claim, or potential claim. A mandatory ADR requirement would impose an unnecessary and disproportionate burden, in terms of time and costs, on both claimants and defendants, in claims to which it is unsuitable. ADR should be encouraged as a consequence of its successes, not through mandating it. 
62. As part of active case management by the court, it is however entirely proper for the parties to be robustly encouraged to resort to ADR. Equally, the court, as part of certification of any proceedings, should consider whether an appropriate ADR mechanism exists which, in the circumstances of the case, is superior to judicial process and which justifies either a refusal to certify the claim as collective proceedings or justifies certification with a stay of proceedings to enable ADR to take place.

17: How can the fairness of the outcome of a collective consensual dispute resolution best be guaranteed? Should the courts exercise such fairness control?
63. The optimum means to ensure that a consensual settlement in respect of a collective dispute is fair is to require it to be subject to court approval. Only after court approval should it be valid and binding. This should be carried out, as the CJC recommended in its 2008 Report through a court-based fairness hearing
.

64. The court’s approval is necessary in order to protect the interests of the represented class members, who will be bound by the settlement despite only being involved in the proceedings by representation. A fairness hearing is the means to safeguard their interests and ensure that the representative body or party bringing the claim on their behalf does not under-settle the claim. At any fairness hearing the court the court must be satisfied that the settlement agreement is fair, just and reasonable in light of the circumstances of the case, any objections to the settlement by the represented class, which ought to be given adequate opportunity to submit its views to the court on the settlement. 
65. As the CJC noted in its 2008 report, 
‘The fairness hearing should not simply review the terms of the settlement for fairness but also determine how absent claimants should opt-in to the settlement, what reasonable steps should be taken to advertise for absent claimants to notify them of the settlement,, what evidence is required to claim a share of the settlement, what the limitation period should be set to claim a share and to determine who should administer the judgment (and at what cost). The court should take account of the same considerations and determine the same questions, mutatis mutandis, when determining a collective claim by way of final judgment. 

In the light of a study of comparative experience it is clear that a fairness hearing has four benefits. First, it allows the court to ensure that the interests of absent class members (who, in many cases, are unlikely to have the benefit of legal advice) have been adequately served by the settlement. Secondly, it also seeks to prevent ‘sweetheart deals’, by which representative claimants use the class action to improve their own bargaining position to settle their individual claims on terms more favourable than for the other class members. Thirdly, a fairness hearing seeks to ensure that the legal representative’s funding arrangements do not compromise the best interests of the class members, and that there is no collusion between class lawyers and the defendant. Finally, a fairness hearing is a means for the court to monitor extortionate settlements to prevent profiteering from vulnerable defendants i.e., so-called blackmail suits. As such, it has been judicially noted under opt-out regimes elsewhere that a fairness hearing forms part of a court’s protective jurisdiction; not just for the represented class but also for defendants as it protects their right to effective access to justice, especially to procedural justice. 

It is therefore recommended that as fairness hearing should be an essential part of any new collective action procedure. Such a hearing it is recommended should require the court to take account of a number of settlement criteria. A clear example of such criteria, which could properly be adopted . . . can be taken from US experience, where in order to determine whether a settlement is fair, just and reasonable the court is required to take account of the following: 

1. the complexity, expense and likely duration of the litigation; 

2. the reaction of the class to the settlement; 

3. the stage of the proceedings and the amount of discovery completed; 

4. the risks of establishing liability; 

5. the risks of establishing damages; 

6. the risks of maintaining the class action through the trial; 

7. the ability of the defendants to withstand a greater judgment; 

8. the range of reasonableness of the settlement fund in light of the best possible recovery; and 

9. the range of reasonableness of the settlement fund to a possible recovery in light of all the attendant risks of litigation
.’

18: Should it be possible to make the outcome of a collective consensual dispute resolution binding on the participating parties also in cases which are currently not covered by Directive 2008/52/EC on certain aspects of mediation in civil and commercial matters?
66. The CJC can see no justification, at the present time, for extending the outcome of any collective consensual dispute resolution binding on participating parties in cases not currently covered by Directive 2008/52.
19: Are there any other issues with regard to collective consensual dispute resolution that need to be ensured for effective access to justice?
67. No.
20: How could the legitimate interests of all parties adequately be safeguarded in (injunctive and/or compensatory) collective redress actions? Which safeguards existing in Member States or in third countries do you consider as particularly successful in limiting abusive litigation?
68. The most effective safeguards against abusive, so-called blackmail, litigation are as follows:
(i) The retention of the loser pays principle. This is the most effective mechanism which guards against abusive litigation. It is notable in the United States, where so-called blackmail litigation is said to be most prevalent, there is no loser pays rule, whereas in other jurisdictions which retain the loser pays rule there is little or no evidence to suggest that blackmail litigation is commonplace
;

(ii) The operation of certification process, with a strict merits-test. No claim should be allowed to proceed as a collective proceeding unless a court has approved it as an appropriate claim to bring in that way. As part of the certification process the court must be satisfied that the claim has merit. In this way spurious claims, brought solely or mainly, to extract a settlement from a defendant will be barred from proceeding
;

(iii)  Limiting the ability to bring such proceedings to specific, responsible, representative bodies which do not themselves have a direct interest in the litigation. Such bodies could be quasi-public bodies, i.e., Ombudsman or public interest bodies. Equally, they could be responsible trade associations or trade unions. Such bodies should either be licensed or approved by either the State, as happens in England and Wales under the Special Body (Consumer Claims) Order 2005, or the court
;

(iv) Where individuals or undertakings with a direct interest in the litigation are, in principle, permitted to bring collective proceedings, ensuring that only those individuals or undertakings which can prosecute the proceedings in the best interests of the represented class
..
69. In respect of (iii) – (iv) see the answer to question 22.

70. Taken together these three processes, combined with (a) active court case-management; and (b) court-approval of settlements which could equally operate to assess the fairness of any settlement from a defendant’s perspective i.e., approval could be refused where it was clear that it was unfair vis-a-vis the defendant, provide an effective means of guarding against the proliferation of abusive litigation.
21: Should the "loser pays" principle apply to (injunctive and/or compensatory) collective actions in the EU? Are there circumstances which in your view would justify exceptions to this principle15? If so, should those exceptions rigorously be circumscribed by law or should they be left to case-by-case assessment by the courts, possibly within the framework of a general legal provision?
71. The CJC is firmly of the view that the application of the loser pays principle is an essential feature of any collective action system
. It is a necessary, and in the CJC’s view the most significant, safeguard against the possibility of so-called blackmail litigation, as set out above.
22: Who should be allowed to bring a collective redress action? Should the right to bring a collective redress action be reserved for certain entities? If so, what are the criteria to be fulfilled by such entities? Please mention if your reply varies depending on the kind of collective redress mechanism and on the kind of victims (e.g. consumers or SMEs).
72.  A wide range of bodies should be allowed to bring collective proceedings. The CJC recommends the approach it endorsed in its 2008 Report at 135 – 138, viz:
“Collective claims should be brought by a wide range of representative parties: individual representative claimants or defendants, designated bodies, and ad hoc bodies.

The fundamental premise of a collective action is that there is a class of individuals who are not before the court other than by representation. A collective action, whether opt-in or opt-out, is one where the claim is prosecuted or defended by a single party who represents the represented class and the result of which action binds the represented class members as if they were actual parties to the action even though only the representative party is actually before the court. . .
Given that the class are not before the court it will be necessary for the court to be satisfied as to the nature and suitability of a representative party to act on their behalf and represent their interests. 

Such an assurance is already provided in the context of competition law, where only bodies designated under the Special Body (Consumer Claims) Order 2005 can act as representative parties in follow-on actions brought under s47B of the Competition Act 1998 e.g., Which?. . . 

. . . such a practice of designation would if adopted generally so as to apply to any new collective procedure properly protect the public interest and the interests of represented parties. It would protect the public interest as it would continue to ensure that only proper representative bodies, who it should be remembered do not have a direct interest in the litigation per se albeit they may have a wider indirect interest in it, would be able to act on behalf of a represented class. It would, through widening the scope of bodies who could be designated enable bodies with greater resources and a public interest remit to seek and obtain designation.

In addition to the 2005 Order procedure such an assurance is also already provided under the present representative rule in civil proceedings brought under CPR 19.6. In order to act as a representative party an individual with a direct interest in the subject matter of the claim must satisfy the court that it sufficiently, properly and fairly represents the interests of the represented class.
 The Court approves such designation in each case under this rule, in contrast to pre-approval on a general basis by the Lord Chancellor under the 2005 Order.

The Civil Justice Council recommends that the present approach under the 2005 Order and CPR 19.6 be incorporated into any new collective action. In order to facilitate the prosecution, and where pertinent the defence of claims, by representative parties it is recommended that the principle contained within CPR 19.6 is extended so as to enable the following to act as representative parties under a new collective action: i) individual litigants who have a direct interest in the dispute; ii) socially responsible collective bodies, such as, charities, Trade Unions, trade associations, consumer and other public interest bodies, such as the CAB, National Consumer Council, or the Equality and Human Rights Commission, which could be designated as such by the Lord Chancellor on the same basis as the 2005 Order power currently provides for consumer designation; iii) ad hoc bodies, such as, for instance, unincorporated associations,
 consumer, industry or public interest bodies who while they have not sought or been granted designation under ii) the court is satisfied are capable of acting in the best interests of the individual claimants as a representative party. 

The recommendation as to the use of ad hoc bodies is made having accepted that the present 2005 Order designation system acts as a disproportionate disincentive to bodies who may only wish to or be in a position to act as a representative party in a single action. Formal designation by the Lord Chancellor would thus be reserved to bodies who would be in a sense ‘repeat players’ and who have necessary resources to bring such actions; whereas court approval of ad hoc bodies would, through application of the same or similar criteria as applied by the Lord Chancellor, ensure greater flexibility within the system whilst maintaining the public interest that only proper bodies are permitted to act as representative bodies

Court approval should take place during the certification process: . . . Court approval should not simply be limited however to approving ad hoc bodies. The court should retain the discretion to approve, as part of the certification process, bodies already authorised to bring collective proceedings. In such cases, court-approval will serve the purpose of ensuring that the authorised body is acting within the ambit of its authorisation and is the most suitable body to act as the representative party in the immediate proceedings. It might, for instance, be the case that another individual, ad hoc body or authorised body is a more suitable body to act as representative party in the immediate circumstances of any particular case.

One caveat must be made at this stage. During the consultation process concerns were raised that any collective action mechanism might tend to give rise to lawyer-fuelled litigation; a feature of the US class action system. To obviate the prospect of that occurring as a consequence of these recommendations it would be anticipated that law firms, especially alternative business structures, would not be suitable bodies for authorisation or ad hoc certification. Equally, both the court and the professional regulators would need to be particularly mindful of ensuring, through appropriate professional conduct rules and robust enforcement, that law firms and other regulated bodies did not engage in lawyer-led litigation and the attendant abuses to which it can give rise.”
73. Turning to the criteria to be used to determine whether a body can properly be designated as a representative body, either by the State or by the court on an ad hoc basis, the CJC submits that a representative should be required to demonstrate that:

(i) it would fairly and adequately act in the interests of the class members;
(ii) it does not have, in relation to the common issues for the class members, a material interest that is in conflict with the interests of the class members;
(iii) in those circumstances where more than one body seeks to act as the representative body (e.g., in a) cross-border situations; b) situations where a claim could be brought in more than one member state; or c) where proceedings can only be brought in one member state but a choice could occur between two or more potential representative bodies)  they are the most suitable body to act as the representative party; and

(iv) it is able to pay the defendant’s recoverable costs if ordered to do so.

74. In determining whether the applicant would act fairly and adequately in the interests of the class members the authorised body should take account of: (a) whether the proposed representative has prepared a plan for the collective proceedings that satisfactorily includes; (i) a method for bringing the proceedings on behalf of the class members and for notifying class members of the fact and progress of the proceedings; and (ii) a procedure for governance and consultation which takes into account the size and nature of the class; and (b) any estimate of costs
. 
23: What role should be given to the judge in collective redress proceedings? Where representative entities are entitled to bring a claim, should these entities be recognised as representative entities by a competent government body or should this issue be left to a case-by-case assessment by the courts? 
75. The court (judge) has a fundamental role to play in collective proceedings. They should be responsible for (i) actively managing any such proceedings, including certifying whether a proposed collective proceeding should be allowed to continue as such; (ii) approving the suitability of any proposed representative, where that is not reserved to the State; (iii) determining in cases where there is more than one potential representative party, which is the most suitable to conduct the proceedings; (iv) approving any settlement.
76. Insofar as recognition of representative bodies is concerned, the CJC refers to the answer it gave to question 22 above.
24: Which other safeguards should be incorporated in any possible European initiative on collective redress?
77. Safeguards should also be introduced to ensure that:
(i) Any disclosure obligation is not as onerous as, nor serves the same role in framing the nature of any claim, as it does in US class action litigation. In this regard the CJC endorses the approach taken to disclosure/discovery in English civil proceedings;

(ii) Punitive or exemplary damages should not form any part of a European collective redress mechanism. The incorporation of such damages is inappropriate in a form of procedure whose primary aim is to promote effective private enforcement. Equally, its incorporation would introduce an unnecessary and deleterious incentive to bring spurious, and so-called blackmail claims.
78. Effective safeguards should also be introduced to limit the scope for forum shopping and the bringing of torpedo actions.

25: How could funding for collective redress actions (injunctive and/or compensatory)be arranged in an appropriate manner, in particular in view of the need to avoid abusive litigation?
79. The CJC submits that there are two fundamental mechanisms through which funding mechanisms can be controlled in order to avoid abusive litigation:

(i) Litigation funders should be subject to a form of effective self or state regulation
;

(ii) Individual funding arrangements for collective claims should be subject to court oversight and approval. Such funding arrangements should be strictly unenforceable absent court approval
. 

26: Are non-public solutions of financing (such as third party funding or legal costs insurance) conceivable which would ensure the right balance between guaranteeing access to justice and avoiding any abuse of procedure?
80. Yes. The Civil Justice Council’s report of June 2007, “Improved Access to Justice – Funding Options & Proportionate Costs: The Future Funding of Litigation - Alternative Funding Structures, recommended the use of court-controlled contingency fee funding and third party funding
.  consideration, and endorsement of, third party funding as a means of funding collective redress is also set out in the CJC’s 2008 Report at 94 – 96. Equally, the development and use of sophisticated forms of Before-The-Event (BTE) and After-The-Event (ATE) insurance may be appropriate means of securing non-public forms of funding.
27: Should representative entities bringing collective redress actions be able to recover the costs of proceedings, including their administrative costs, from the losing party? Alternatively, are there other means to cover the costs of representative entities?
81. Representative parties should in all cases, where a collective claim succeeds, be able to recover their legal costs. It is not clear what is meant by administrative costs. All reasonable costs incurred in the prosecution of the claim should in principle be recoverable. 
82. It is difficult to envisage other means to cover the legal costs of representative entities, unless they are solely responsible for them. In which case they may, in principle, be recoverable from the class members. However if that were to be the case it would only be appropriate for the action to proceed on an opt-in basis. In all cases where an opt-out system operates it is fundamentally unjust to require an individual to be responsible for litigation costs on the basis that they have not opted-out of the litigation. It always remains a possibility that an individual may not have opted-out of litigation because they were unaware of it. In those circumstances, it cannot be just to impose a costs-obligation on them.  

83. Given the present economic position it is highly unlikely that member states, or state bodies, are in a position to take on the potential costs attendant on collective litigation.

28: Are there any further issues regarding funding of collective redress that should be considered to ensure effective access to justice?
84. No.
29: Are there to your knowledge examples of specific cross-border problems in the practical application of the jurisdiction, recognition or enforcement of judgements? What consequences did these problems have and what counter-strategies were ultimately found?
85. The CJC is only aware of problems which can arise where a collective claim, conducted on an opt-out basis in one state, is not recognised or enforceable in another state on the grounds that such proceedings are contrary to public policy, breach Article 6 of the European Convention or breach a constitutional due process guarantee: see for instance, US v Montgomery (No 2) [2004] UKHL 37, [2004] 1 WLR 2241. Also see: Pinna, Recognition and res judicata of US Class Action Judgments in European Legal Systems, (2008) 1 Erasmus Law Review 31; Dixon, The Res Judicata Effect in England of a US Class Action Settlement (1997) 46 ICLQ 134.

30: Are special rules on jurisdiction, recognition, enforcement of judgments and /or applicable law required with regard to collective redress to ensure effective enforcement of EU law across the EU?
86. Special rules are needed in respect of these matters. Collective redress is an area of the law where there is no consensus amongst the EU member states; some favour opt-out court-based collective actions, others view opt-out actions to be contrary to Article 6 of the European Convention on Human Rights and to be contrary to the public interest or unconstitutional; others favour opt-in court-based actions, whereas others prefer test-case or group action procedures or Ombudsman.

87. Given this difference in approach, and fundamental issues such as the need to secure effective due process special rules would be necessary to establish the basis on which collective actions could be recognised and enforced across the EU. Where due process is concerned consideration would have to be given in order to properly secure it for both claimants and defendants. Special rules would also need to be introduced in order to prevent parallel proceedings, as well as forum shopping. 

31: Do you see a need for any other special rules with regard to collective redress in cross-border situations, for example for collective consensual dispute resolution or for infringements of EU legislation by online providers for goods and services?
88. Yes. Care will have to be taken to ensure effective due process in cross-border situations. There would therefore be a need to ensure effective notification, and effective participation, through effective representation, of class members in the action.  

89. Effective safeguards would, for instance, need to be implemented in order to ensure that class members from different member states were not prejudiced in any way as a result of the collective action being prosecuted in a different member state from the one in which they were based. It would also be sensible to consider whether it was necessary to require any cross-border claim to be prosecuted in the member state in which the majority, of a specified majority e.g., at least 60%, of the total claimant class was situated. 

32: Are there any other common principles which should be added by the EU?
90. The CJC has outlined the common principles it considers appropriate in its answer to question 7 above.
33: Should the Commission's work on compensatory collective redress be extended to other areas of EU law besides competition and consumer protection? If so, to which ones? Are there specificities of these areas that would need to be taken into account?
91. In principle the Commission’s work could extend to cross-border situations in areas of EU law beyond the scope of competition and consumer protection. Employment law protection is one area where reform may be justified. Public interest and environmental protection might also be areas where reform may be justified. Equally claims arising out of cross-border internet transactions and package holiday transactions may well be areas which warrant an extension of scope.
34: Should any possible EU initiative on collective redress be of general scope, or would it be more appropriate to consider initiatives in specific policy fields?
92. EU reform should proceed only on the basis of evidence of need. If there is evidence of need to support an instrument of generic scope, reform should progress on that basis. If there is no evidence of need to support such an instrument, reform should progress in those sectors where evidence demonstrates a need. 

93. The CJC considers however that whatever instrument is developed, it ought to be capable of generic application. The development of multiple and differing causes of action carries with it a range of disadvantages. It is an inefficient, both for litigants and for the courts to operate diverse procedural vehicles, each of which would deal with the same basic cause of action i.e., a collective proceeding. The Commission should therefore give serious consideration, as the UK Government did, to develop a generic form of procedure, which could be applied to any sector in which collective proceedings are introduced. As the CJC understands it, this Consultation aims to produce common principles for reform. Those common principles should be matched by common application in the sectors in which the Commission brings forward reform.
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Response to the Commission (DG-Sanco) Green Paper on Consumer Collective Redress

Introduction

1. The Civil Justice Council of England and Wales (the CJC) welcomes the opportunity to respond the DG-SANCO’s recent Consultation Paper further to the Green Paper on Consumer Collective Redress (the Consultation Paper).

2. Before turning to the specific aspects of this response the CJC would draw DG Sanco’s attention to its advice to the Lord Chancellor, dated December 2008, and the reform proposal’s set out therein, which it commends to you: see Improving Access to Justice Through Collective Actions:  Developing a More Efficient and Effective Procedure for Collective Actions: Final Report (the CJC Report).
 The CJC does not intend to rehearse what is said in that paper, other than to note that its recommendations were as follows:

RECOMMENDATION 1 – A generic collective action should be introduced.. .
RECOMMENDATION 2 – Collective claims should be capable of being brought by a wide range of representative parties: individual representative claimants or defendants, designated bodies, and ad hoc bodies.

RECOMMENDATION 3 – Collective claims may be brought on an opt-in or opt-out basis, subject to court certification (see Recommendation 4). Where an action is brought on an opt-out or opt-in basis the limitation period for class members should be suspended pending a defined change of circumstance.
RECOMMENDATION 4 – No collective claim should be permitted to proceed unless it is certified by the court as being suitable to proceed as such. Certification should be subject to a strict certification procedure.

RECOMMENDATION 5 - Appeals from either positive certification or a refusal to certify a claim should be subject to the current rules on permission to appeal from case management decisions. Equally, all other appeals brought within collective action proceedings should be subject to the normal appeal rules. Class members may seek to appeal final judgments and settlement approvals.

RECOMMENDATION 6 – Collective claims should be subject to an enhanced form of case management by specialist judges. . .
RECOMMENDATION 7 - Where a case is brought on an opt-out or opt-in basis, the court should have the power to aggregate damages in an appropriate case. . .

RECOMMENDATION 8 – To protect the interests of the represented class of claimants any settlement agreed by the representative claimant and the defendant(s) must be approved by the court within a ‘Fairness Hearing’ before it can bind the represented class of claimants. In approving a settlement or giving judgment on a collective claim the court should take account of a number of issues in order to ensure that the represented class are given adequate opportunity claim their share of the settlement or judgment.

RECOMMENDATION 9 - There should be full costs shifting.

RECOMMENDATION 10 - Unallocated damages from an aggregate award should be distributed by a trustee of the award according to general trust law principles. In appropriate cases such a cy-près distribution could be made to a Foundation or Trust.

. . . 

3. This paper is divided into four sections: first, it comments upon specific aspects of the ‘Policy Objectives’ referred to in the DG-SANCO Consultation Paper; secondly it discusses the CJC’s favoured policy option and gives reasons for that preference; thirdly, it provides some concrete examples of where consumer complaints on a multiple or mass scale continue to be adversely effected by inadequate procedural mechanisms in English civil procedure. Further examples can be found in the CJC’s research paper: see Mulheron,  SEQ CHAPTER \h \r 1Reform of Collective Redress in England and Wales: A Perspective of Need (the Evidence of Need Paper)
; finally, it reiterates the importance of the cross-border enforcement of collective redress judgments, and the extra-territorial application of collective redress regimes, particularly in light of the review of Brussels I currently underway.

4. The CJC hopes that DG-SANCO finds these comments of assistance.  If it can usefully expand upon any of these matters it is more than willing to do so.

DG Sanco’s Policy Objectives

5. The CJC supports the policy objectives identified in the Consultation Paper. It is submitted however that the general objective would be improved by incorporating an explicit reference to proportionality. The general objective would thus become: ‘To ensure access to effective and proportionate means of redress for consumer mass claims across the EU’. It is readily apparent that one of the central objectives of collective action reform and the proper provision of collective redress mechanisms is to render what Lord Woolf described rightly as the unmanageable manageable.
 

6. In order to do so, consistently with a proper commitment to proportionality the CJC submit that it is necessary to ensure that any reforms are capable of delivering a fair and just outcome for both consumer claimants and commercial defendants, whilst maintaining a commitment to achieving tangible judicial economies. Such reforms should ensure that Member States’ civil justice systems:

1. should be just in the results it and they deliver; 

2. should be fair and be seen to be fair; 

3. should ensure litigants have an equal opportunity, regardless of their resources, to assert or defend their legal rights; 

4. should ensure that every litigant has an adequate opportunity to state his or her own case and answer their opponent’s; 

5. should treat like cases alike (and conversely treat different cases differently); 

6. should deal with cases efficiently and economically, in a way which is comprehensible to those using the civil justice system and which provides litigants with as much certainty as the litigation permits; and do so within a system best organised to realise these principles.

7. While it is not appropriate within the framework of an EU mechanism setting out minimum standards as is envisaged in the present consultation to prescribe how the aim of ensuring effective and proportionate means of redress could properly be implemented as it would be a matter for member states as to what measures they incorporate into any collective redress mechanism developed as a consequence of EU reform arising out of DG Sanco’s initiatives, the CJC submits that the optimum means by which this could be incorporated are those set out in the draft rules of court set out in the CJC’s report; cf draft CPR 19.19(1)(c), court certification taking accounting of curial and extra-curial alternatives, draft 19.19(4), a preliminary merits test by way of a cost-benefit analysis.
 Through the preliminary merits test, which goes wider than an assessment of justiciability and merits of success simpliciter, the judicial system is able to ensure that only those collective actions that can be pursued to the benefit of the justice system, the immediate litigants and all other litigants in other, unconnected actions, can properly be pursued.

DG Sanco’s Policy Options: Expression of Preference

8. Turning to the policy options set out in the Consultation paper, the CJC submits that the option four ought to be pursued. It is the superior reform mechanism for the following reasons.

9. First, it is entirely appropriate for EU member states to be required to established judicial collective action systems where they do not exist, or to improve pre-existing systems so as to ensure that minimum common standards apply across the EU. Such a requirement will properly enable member states to achieve the implementation of such standards through the introduction of generic collective redress mechanisms. It would therefore properly preclude the development of sector-specific and possibly token regimes, which would do no more than perpetuate the current patchwork quilt across member states, whilst also failing to provide, within each individual member state, mechanisms that were sufficiently wide to cover all possible consumer mass or multiple claims.

10. Secondly, the CJC endorses strongly the importance of ADR. Its importance to any English and Welsh reforms was emphasised in its Final Report:

It should … be particularly emphasised that the Civil Justice Council recognises the central importance of ADR in its many forms. It is particularly important in the context of collective actions, especially those which progress on an opt-out basis, as comparative experience shows that a significant proportion of such claims result in settlement rather than dispositive judgment. The court should ensure, as part of its active case management, that the parties to a collective action had actively taken steps to engage in ADR as per Lord Woolf’s emphasis in his two Access to Justice Reports on the centrality of ADR to the civil justice system and that litigation should be a course of last resort.  

Given the nature of collective actions, it might well be impractical, especially in those cases which give rise to small value individual claims, for individual class members to have engaged in some form of ADR pre-certification. Individual class members should, of course, seek to arrive at a consensual settlement prior to certification, but it is recognise that in cases where individual damages are likely to be small, then this may be impractical. However, to ensure that ADR is afforded its proper importance, post-certification it should form a routine  part of the case management of a collective action, consistently with the Master of the Rolls’ proposals as set out in The Future of Civil Mediation, esp., at paras 17–18.

11. The introduction of ADR mechanisms is in the CJC’s view essential. It should properly form part of the certification criteria incorporated into any collective action regime. The CJC commends to the Commission the approach it recommended in its Final Report i.e., that in assessing the superiority criterion as part of the certification test all all curial and extra-curial/ADR alternatives available for the resolution of the dispute must be considered. If the certification court is satisfied that one of those alternatives means that a collective action would not be the ‘most appropriate means for the fair and efficient resolution of the common issues’ (draft CPR 19.19(1)(c)), then the collective action should not progress. In this way, litigants will be required not only to carefully present the arguments as to which fora best suit the dispute, and why, but will also have to have considered ADR. Equally, the certification court will have to consider whether ADR is a more appropriate means to resolve the dispute than court proceedings or, whether if it is appropriate to grant certification as a collective action it is appropriate to direct that ADR should actively be undertaken post-certification during the pre-trial phase of proceedings. In England and Wales in doing so both the court and the parties will in this way further the overriding objective of ‘dealing with cases justly’ pursuant to CPR 1.1. The CJC submits that such an approach is one which places proper weight on the significant and essential role that ADR must take within any collective redress system.

12. Thirdly, the CJC endorses the introduction of a non-binding instrument that would set benchmarks for all schemes in Member States to be encouraged to comply with. It considers the matters set out at paragraph 57 of the Consultation Paper to be an appropriate starting point.

13. Fourthly, the CJC considers that option four is less intrusive and more legally feasible to implement than option five. It agrees that DG-Sanco’s opinion that one of the considerable costs of option five is that it would be very costly to implement and would require significant changes to the law of practically all Member States; changes that would, depending on their nature, be viewed in some State’s to be unconstitutional. Equally, option five raises, in the CJC’s view, significant questions as to the EU’s vires. In the premises it considers option four to represent a more readily achievable and proportionate measure for the protection of EU consumers.

14. Fifthly, the CJC submits that either the binding instrument, the benchmarks or both ought to contain a provision, similar to that contained in its third recommendation, set out above, that: ‘Collective claims may be brought on an opt-in or opt-out basis, subject to court certification.’  In this respect, the CJC considers that the shift in emphasis in the DG-SANCO Consultation Paper on the use of the test case is unfortunate given its non-binding nature, at least as that device applies in England and Wales, and that the earlier Green Paper’s endorsement of the opt-out mechanism ought to be reemphasised and implemented.  The CJC endorses particularly the following passage of DG Sanco’s Green Paper on Consumer Collective Redress, [55]–[56]:

Opt-in systems could be burdensome and cost-intensive for consumer organisations which have to do preparatory work such as identifying consumers, establishing the facts of each case, as well as running the case and communicating with each plaintiff.  They also may face difficulties in obtaining a sufficiently high number of consumers opting-in in the case of very low value damage, where consumers are less likely to act. However, they do not involve the risk of promoting excessive or unmeritorious claims. Opt-out solutions might mitigate some of the difficulties of the opt-in systems. However, they are often viewed negatively in Europe due to the perceived risk of encouraging the excessive litigation experienced in some non-European jurisdictions.  Any collective redress system should be designed to avoid such a risk.

15. Finally, the CJC is in broad we are in broad general agreement with the costs and benefits of option four as outlined in Tables 10, 11 and 12 of the Consultation Paper.  

16. For all these reasons, the CJC submits that option four ought to be preferred.

Further Examples of Collective Redress Problems arising in England and Wales
17. The CJC’s position is that England and Wales’ present opt-in and test case mechanisms should be supplemented by an additional opt-out mechanism available in appropriate cases. In this section it sets out further examples and information regarding consumer grievances that have arisen in England and Wales that would benefit from the availability of such an opt-out mechanism

Vioxx
18. It has been alleged that those who used the drug Vioxx suffered, and were diagnosed with, any one or more of the following serious injuries: myocardial infarction (heart attack), thrombotic stroke, unstable angina, transient ischemic attack, and peripheral vascular disease.  On 9 November 2007, a US Vioxx settlement was approved, in the amount of $US4.85 billion, as compensation for people who suffered heart attacks and strokes after using at least 30 days’ worth of Vioxx, and who suffered their injury within 14 days of their last Vioxx use.  This settlement agreement only pertained to people who lived in the US or who suffered their injury there, and did not cover English claimants.  A settlement has also been reached in Canada in respect of Vioxx consumers. A Vioxx class action trial recently commenced in the Australian Federal Court (in March 2009), pursuant to proceedings commenced under Pt IVA of the Federal Court of Australia Act 1976, which trial is presently ongoing.  However, to date, no collective claim has been brought in England and Wales, although several hundred claimants have suffered similar injuries to those outlined above (Vioxx litigation in England is foreshadowed, but cannot be brought on the opt-out basis which hallmarks the US, Canadian and Australian litigation).  

Toxic sofas
19. A defective product which has recently been filed in England concerns the case of consumers suffering skin rashes, burns, allergies and other symptoms, caused by contact with sofas manufactured in China which contained within them a certain chemical, dimethyl fumarate, stored in sachets which are fitted within sofas to prevent mould during storage and transit.  The solicitors who obtained the Group Litigation Order on behalf of affected consumers, Russell Jones and Walker, describe this litigation in the following terms, via a press release dated 6 June 2009: ‘Some of the UK’s largest furniture retailers are facing the biggest defective product Group Litigation Order ever recorded and a bill in excess of £6m in damages after over a thousand people suffered horrific skin reactions from sitting on Chinese manufactured leather sofas.  Despite this, there has still been no product recall.  Today, at Nottingham Crown Court, Mr Justice Treacy made a Group Litigation Order (GLO) which will ensure all the cases will be dealt with collectively and could help victims receive compensation within the next six months.  More than 1,200 people have lodged legal proceedings after Chinese-manufactured sofas sold by high street retailers including Argos, Land of Leather and Walmsleys caused a range of symptoms including allergies, rashes and burns, from contact with chemicals contained in sachets fitted inside the furniture.’  During his intervention at the DG-Sanco hearing in Brussels on 29 May 2009, Head of Litigation Dept at Russell Jones and Walker, Mr Fraser Whitehead, referred to this case as one which would have been potentially suited to the use of an opt-out regime, had such a procedural device been available to consumers. (The CJC notes that the toxic sofas scenario is already referred to at paragraph 19 of the Consultation Paper.)

Heathrow T5
20. Recently, US passengers brought a class action suit against British Airways in the US federal court, seeking damages for approximately one million lost bags, alleging that BA operated its baggage-handling system at Heathrow’s Terminal 5 ‘recklessly and with knowledge that damage would probably result’. The class members alleged that the lost-luggage rate was 60% higher than the industry average.  BA lost the strike-out application.  No similar action has been brought in England to date, despite the large numbers of English and other European consumers affected by the baggage-handling crisis at T5.

Consumer pre-payments
21. There have been numerous recent corporate failures in England, in which consumers who have made pre-payments in return for promised goods or services have lost that money for a number of reasons (fraud, carelessness, and insolvency). The following summary by the watchdog, Consumer Focus, outlines the extent of the problem:

“The failure of Farepak in 2006, with some £38m of customers’ Christmas club savings taken, shows how costly this risk [of business failure and loss of prepayments] can be for consumers, both financially and emotionally.  In the worsening economic climate, more examples have emerged of consumers becoming the innocent victims of corporate failures:

· solar panel firm Solar Technik collapsed in March 2007, owing customers around £265,000 in deposits and claims – consumers were often owed thousands of pounds each;

· money transfer firm First Solution Money Transfer was wound up in November 2007, owing some $3m to 2,000 people in the Bangladeshi community of East London;

· Wedding list gift firm Wrapit ceased trading in August 2008, leaving 2,000 couples at risk of losing out on their wedding gifts and 100,000 guests at risk of not getting their money back;

· 30,000 customers who booked holidays with XL Leisure Group, a travel company which collapsed in September 2008, are expected to lose a total of £20m;

· Retailer MFI went into administration in November 2008, leaving around 30,000 customers with outstanding orders.

Corporate insolvencies can hit vulnerable consumers the hardest. They appear to happen more frequently amongst companies that target low income consumers, the financial impact of lost prepayments is more severe on people with low incomes, and those excluded from mainstream credit provision, or who self-exclude for entirely rational reasons, are not afforded the protection provided by their credit card issuer that other consumers enjoy.”

Royal Bank of Scotland
22. In March 2009, much publicity was given to the US litigation in which North Yorkshire Council Pension Fund and Merseyside Council Pension Fund sought to sue the Royal Bank of Scotland, for compensation sustained by those local authority pension schemes which were investors in RBS, after the RBS share price collapsed. This case was predicated upon US securities legislation, but Ms Cherie Booth QC, who represented the local authorities, described the case as concerning the ‘massive losses inflicted on local authority pension schemes and other UK institutions who were the largest investors in RBS’, and that it was ‘about the potential to protect investors in the future by significantly raising the standards for good governance in major UK companies’
 However, no collective action has been implemented in England to date in respect of the RBS share price plunge.

Bank charges
23.  The bank charges litigation in England was ultimately determined by the High Court as a test case set down by the OFT:  OFT v Abbey National Bank plc [2008] EWHC 875 (Comm); [2008] 2 All ER (Comm) 625 and Abbey National Bank plc v OFT [2009] EWCA Civ 116.  However, the outcome of the case continues to generate uncertainties in scope and application, and would arguably have been far more suited to a binding class actions judgment conducted upon opt-out principles.

Some Comments on Cross-Border Aspects of Collective Redress

24. The CJC considers that much more detailed further consideration should be given by DG-Sanco to the dilemma of which court should hear a consumer mass claim where the dispute has cross-border elements. Further consideration should be given to the extent to which any judgment issued by the competent court could or should be recognised and enforced in other Member States or Third States. It is not sufficient to consider these matters in respect of the current consultation on Regulation 44/2001 as that consultation and Regulation is defendant focused rather than claimant-focused. Any consideration of these matters will require consideration of issues that go beyond the ambit of Regulation 44/2001 and will need detailed and separate consideration, not least because they may well impinge on issues of national sovereignty if it is to be suggested, which the CJC would strongly argue against, that claimants in other jurisdictions than the one seized off the action might be bound by any opt-out provisions. It is simply impermissible to permit actions to purport to bind citizens of member states outside the state seized in any circumstance other than positive attornment to the jurisdiction by the citizen.

25. However, for present purposes, it may be useful to make the following points in respect of collective disputes which entail either domestic and foreign class members or some other cross-border perspective.

26. First, in respect of which court should hear a cross-border collective claim, the CJC notes that  paragraph 62 of the Consultation Paper provides that were a judicial collective redress mechanism to be established by means of a binding instrument under option four, then the following features, in respect of the competent court, would apply:

In order to facilitate the handling of the case, the competent court should be the court of the Member State where the defendant is domiciled or the court of the Member State where the market is most affected by the illegal practice for the test case and the court of the Member State where the consumer is domiciled for the follow-up procedure. An adaptation of Brussels I Regulation would be necessary.

27. The CJC does not consider that this adequately addresses the conundrums which potentially arise in respect of collective actions. The potential for meretricious forum shopping must be carefully considered, debated and resolved before any revision to Brussels I should be considered in this context. 

28. Indeed, an interesting and very recent example of this conundrum occurring between collective redress regimes is that of the prospective litigation against refinery giant Alcoa.  A class of residents who live near to Alcoa’s Wagerup alumina refinery in south-west Western Australia, and who claim that a range of illnesses and injuries have been caused to them by toxic emissions from the refinery, have filed a class actions suit in a Pittsburgh court, on the basis that Alcoa has its headquarters in Pittsburgh.  Various reasons have been posited by legal observers as to why the decision has been taken to ‘bypass the Australian justice system’ in this case – the possibility of easier prospects of establishing liability on the substantive law in the US than in Australia, of ‘fatter fees’, and of the potential for punitive damages in toxic torts litigation in the US which is virtually absent in Australian litigation, have all been mentioned.
 Clear and well-reasoned rules by which to avoid forum-shopping, and the expensive satellite litigation that it entails, are essential.

Secondly, if or where opt-out mechanisms are implemented in one or more Member States, then the res judicata effect of a judgment issued by the competent court, in respect of foreign class members who fall within a class description and who do not opt-out prior to a judgment being issued, or a settlement being judicially approved, is an important and difficult issue, as noted above. Without a suitable legal framework being developed, finality of collective action judgments will potentially be severely undermined, and defendants will have difficulties in seeking to settle claims (should they wish to do so) in a realistic manner.  The Brussels I Regulation does not contain specific provisions on mass claims, nor was it specifically designed with a focus on mass claims in mind. A separate instrument will in the CJC’s view be needed following, as noted above, a further bespoke consultation which addresses these issues of competent court, and cross-border enforcement of collective action judgments rendered in one Member State in respect of class members and defendants situated in another Member State, is both necessary and timely.

29. Thirdly, insofar as regimes set up within individual Member States are concerned, in the CJC’s view, there is a spectrum of possible views on the scope of class member coverage, as set out in the following table:

	At one end:
	Mid-spectrum: 
	At the other end:

	any collective redress regime should only apply to those domiciled within the court’s jurisdiction
	that the collective redress regime applies to those domiciled within the jurisdiction and those non-domiciled class members who choose to opt-in
	that the collective redress regime applies to the class certified by the court, and this class can be ‘global’


30. The difficulty with the first option is that there may be many consumers outside the competent court’s Member State who are affected by a trader’s behaviour, and who would welcome the opportunity to be encompassed within the collective action, rather than await any similar action being brought within their own Member State, if possible.  Defendants too may welcome the ability to determine their potential class-wide liability in one collective action, rather than via a series of multiple collective actions in different Member States.  Furthermore, the CJC understands that, as presently envisaged, option four contemplates that any judicial or ADR collective redress system would be open to consumers from all Member States. Hence, restricting a Member State’s collective redress system to its own residents would contravene this intent.

31. The option at the other end of the spectrum – a global class – has immense difficulties with respect to the enforcement and recognition of judgments issued by any European Member State, vis-à-vis class members who reside outside the European Union and who will be bound by any adjudication on the common issues if they do not opt out. Again it raises serious issues of national sovereignty and the EU’s vires. 

32. The CJC recommended in its Final Report that the most appropriate and proportionate mechanism was to enable a collective action to be conducted upon opt-out principles for those class members within the jurisdiction of England and Wales, and to require foreign class members to affirmatively and deliberately accede to the jurisdiction of the court by opting-in to the collective action.
 

33. Whether a collective action involving cross-border elements is conducted upon opt-out or opt-in principles, it is mandatory, under the CJC’s proposed reform, that a sub-class will be formed which comprises the foreign class members.  In the CJC’s view, it is important that the competent court carefully assesses two certification criteria for this sub-class, in particular:  

(1) whether a suitable sub-class representative can be appointed who can adequately represent the foreign class members; and 

(2) whether the determination of the foreign class members’ claims in the collective action is superior to all other forms of dispute resolution for those claims (e.g., if the damages allegedly sustained by the foreign class members would be too problematical for the competent court to ascertain, then that would be one ground for excluding the foreign class members from the collective action).

34. The CJC notes that these recommendations have drawn widespread support from both claimant and defendant stakeholders since the publication of its Final Report. It commends them to DG-Sanco.

35. Fourthly, in the CJC’s view, there is much merit in the idea of a European Registry of Collective Actions being maintained, so that duplicity and inefficiencies can be avoided, and so that co-operation between litigants and courts of Member States can be enhanced consistently with the principles articulated in the Stockholm programme. The model provided by the Canadian Class Actions database and individual Canadian provincial databases may be instructive for European law- and policy-makers.

36. Finally, the importance of the extra-territorial effect of a Member State’s collective redress regime was recently highlighted by the decision of the Amsterdam Court of Appeal in Shell Petroleum NV and The Shell Transport and Trading Company Ltd et al v Dexia Bank Nederland NV et al (29 May 2009, LJN BI5744). In this decision, the Court of Appeal held that the extraterritorial effect of the Dutch Act on the Collective Settlement of Mass Damages is justified on the principle of good administration of justice as required by, and outlined in Art 6(1) Brussels I. Care should be taken insofar as this is concerned, for the reasons outlined above. 

37. In conclusion the CJC submits that far more detailed and careful consideration is given to the issues of competent court, recognition and enforcement of collective redress judgments across borders and any proposed extra-territorial effect of such mechanisms, when considering future reform.
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DRAFT COURT RULES FOR COLLECTIVE PROCEEDINGS
In November 2009 a Civil Justice Council working group chaired by Robin Knowles QC was established, as a consequence of the recommendation contained in the Government’s response to the Civil Justice Council’s report on improving access to justice through collective redress (the Government’s response), in order to prepare draft court rules for collective proceedings (the draft rules).
 

The government has indicated that it does not support the introduction of a generic collective action. However, the government’s response took the view that the ability to bring collective proceedings should be considered and, where found appropriate, introduced on a sectoral basis, with the responsibility for enabling legislation defining the scope of collective proceedings falling to the relevant Government Department. The working group’s aim was to prepare a set of generic court rules of sufficient flexibility that they could be used for any different model of collective proceedings that primary legislation might permit. 

Members of the working group were drawn from the Civil Procedure Rules Committee (CPRC), the Ministry of Justice (MoJ), the Civil Justice Council (CJC) and other lawyers, nominated by the CJC, with particular knowledge and expertise in this area. Membership of the working group was as follows:

Chair, Robin Knowles QC – CJC

Professor Rachael Mulheron – CJC

Master Fontaine – CPRC

William Featherby QC – CPRC

Qasim Nawaz – CPRC

Charles Dhanowa – Registrar, Competition Appeal Tribunal

Stephen Wisking - Herbert Smith

John Sorabji – Legal Secretary to the Master of the Rolls

Steve Uttley – MoJ Policy

Michael Anima-Shaun – MoJ Policy

Helen Hall – MoJ Legal

The working group met on several occasions between November 2009 and January 2010. The purpose of this note is to provide some background to the thinking of the working group which lies behind the draft rules. The draft rules and a draft practice direction are attached to this note.

2 February 2010
1. GENERAL APPROACH TO DRAFTING

(a) Terminology and Structure

The Financial Services Bill
 was published just as the working group commenced its work. This Bill contains provisions for collective proceedings in relation to specified financial services claims. The working group adopted the general language and structure used by Parliamentary Counsel in drafting the Bill – for example, in the use of “collective proceedings”, “collective proceedings order” and “authorisation” of the representative.

There are two points on which the draft rules differ from the terminology or structure of the Financial Services Bill:

(i) The court rules generally refer to a “class” – a term that has been avoided in the Bill. However, the Bill was introduced into Parliament on the basis that it provides for “class” actions, and the working group considered that this is a useful description to use in the court rules.

(ii) The rules refer to a “class representative” (whereas the Bill uses only “representative”) in order to distinguish the person approved to act in respect of a collective proceeding from any person appointed under rules 19.6 or 19.7. 

(b) Legislation or court rules?
At several points in the draft rules the working group had to choose between leaving a provision to be fleshed out in the relevant enabling legislation or providing detail in the draft rules. This occurs, for example, in relation to the definition of the “common issues” (rule 19.16(2)(e)) and, more generally, in relation to the criteria for certification of the collective proceedings (rule 19.20) and approval of the class representative (rule 19.21).

The working group adopted an approach that aimed to include as much generic detail in the draft rules as possible. The draft rules are intended to provide a self-contained framework, which could be applied without amendment to any collective proceedings introduced by primary legislation. However, at every point there is always the possibility that any sector may choose to include in the relevant enabling legislation additional criteria to any provision in the court rules.

(c) Reference to existing court rules

At a few points, the draft rules refer to existing court rules which would apply in any event. Such repetition is strictly unnecessary. The working group included these references in order to highlight the relevance and importance of specific extant rules; rules which if they were not already applicable to all proceedings would have required specific provision in the draft rules. The repetition thus emphasises the importance of the existing court rule and explains why no specific rule is needed.

For example:

(i)
In rule 19.18(5) there is a requirement that the court should consider staying the proceedings for ADR at the first case management conference. Encouraging the parties to use ADR is something that the court is required to do under its general case management powers in any event. However the working group considered that a specific pointer to this requirement was a useful tool as it stands in place of any requirement that the parties undertake mandatory ADR (see further below). 

(ii)
In rule 19.20(1) there is a reference to the overriding objective. The working group felt that this was important because it stands in place of any more specific criteria that might have been included as a condition of certification, and draws attention to the fact that matters such as “proportionality” will pervade all the court’s decision making on authorisation.

2. PROCEDURE: AUTHORISATION OR CLAIM FORM FIRST?

The Financial Services Bill requires that the class representative obtains the court’s authorisation “to bring” collective proceedings. The working group interpreted this provision to mean that authorisation must be obtained before the claim form in collective proceedings is issued. The draft rules therefore adopt this approach.

However, the working group noted that a possible alternative procedure would be to require that the claim form must be issued first, and an application for the authorisation made at the same time. The working group preferred this approach, because several issues, such as those relating to limitation, jurisdiction, and the position of foreign parties, depend on the issuing of the claim form. The working group concluded that, given the terminology of the Financial Services Bill, it is not possible to adopt this procedure in relation to financial services claims. However, the working group offer this alternative approach for consideration by other sectors which may enact legislation in relation to collective proceedings. A draft of the relevant rule (rule 19.18) showing how this alternative approach would work is attached to this note.
3. CRITERIA FOR AUTHORISATION OF THE COLLECTIVE PROCEEDINGS 
(a) Criteria for certification of collective proceedings
The main criteria for certification are set out in rule 19.20(2) and are that “the collective proceedings are the most appropriate means for the fair and efficient resolution of the common issues”.

The three most important points to note here are why specific gateway criteria, which might have been expected, have not been included in the court rules:

(i) There is no requirement for mandatory ADR 

In contrast to the recommendation made by the Government in its response to the CJC Report, the working group concluded that mandatory ADR should not be a condition for certification. This decision was reached on the basis that it is not appropriate that the courts should force parties to mediate at any one particular point in time. 

However, the working group very much recognised the importance of encouraging ADR and the draft rules cater for it in three different ways. 

· First, in its application for a collective proceedings order the applicant must state, verified by a statement of truth, whether or not ADR has been used (rule 19.18(3)(b)). 

· Secondly, at the first case management conference, the court will consider staying the proceedings for ADR (rule 19.18(5)). 

· Thirdly, whether ADR has been attempted will be one of the circumstances that the court considers in deciding whether collective proceedings are appropriate (rule 19.20(2)(c)).

(ii) There is no specific merits criterion to be applied automatically in every case
The working group noted that the CJC recommended that there should be a preliminary merits threshold included as one of the criteria for certification and that in its response, the government agreed that a legal merits test was likely to form part of the certification criteria.

However, after lengthy deliberation, a majority of the working group concluded that a threshold merits test should not be included as a condition for certification, automatically applicable in every case. The working group noted that merits tests have caused difficulty when they have been adopted in other jurisdictions because they have resulted in a mini-trial at the application stage and satellite litigation over the exact height of the threshold. The working group did not want to impose this expense in every case, even where a merits argument at this early stage may not be relevant. Instead, the draft rules allow for the merits of the claim to be taken into account in three ways. 

· First, the applicant is required to state in its application, verified by a statement of truth, that it believes that the claim has a real prospect of success (rule 19.18(3)(c)). 

· Secondly, where appropriate, the respondent can apply for SJ or strike out at the application stage, as if the claim form had already been issued (rule 19.20(4)). 

· Thirdly, the court will have regard to “all the circumstances” when deciding whether to certify (rule 19.20(2)(c)). At this stage, it would be open to the respondent to argue that the case is particularly weak (although not so weak that it could be struck out) and that therefore either (a) the collective proceedings mechanism should not be used at all; or (b) if collective proceedings are appropriate, should only be permitted to proceed on an “opt in” basis. 

The minority members of the working group favoured following the position advocated by the CJC. They took the view that a legal merits test was an essential feature of the certification criteria; essential as a means to safeguard against unmeritorious litigation and the dangers that posed. They also took the view that as a matter of principle those bringing such claims should satisfy the court that the claim they wished to bring within collective proceedings had merit. While they acknowledged that a merits test produced a mini-trial in many cases, this was accepted as a valid means of ensuring that only meritorious cases could proceed using a specialist form of procedure which could often in and of itself generate large costs. They took the view that the fear regarding litigation over the test’s standard could be allayed by utilising the well-known and understood summary judgment test. If the approach of the minority members of the working group is preferred, and a decision taken that a preliminary merits test should be imposed, the working group suggest that a new paragraph is inserted as rule 19.20(2)(a)(iv)


“(iv) have a real prospect of success;”

(iii) 
There is no reference to the cost of distributing an award in comparison to the value of the award

The working group concluded that the court should not be required to undertake a specific costs and benefits analysis as part of the certification criteria. However, notice is taken of the costs and benefits of the collective proceedings, because the court is asked to take these into account when deciding whether to certify (rule 19.20(3)(a)); a requirement that is also subject to the overriding objective. The wording is deliberately broad to permit the court to take into account not only the particular costs and benefits of the court case itself, but also the broader costs and benefits to society of any collective proceedings.

(b) Criteria for approval to act as the class representative

(i) An appropriate person

Unless the relevant legislation designates a person as one who is permitted (with or without the court’s approval) to act as the class representative, the main criteria for approval are that the proposed representative either has a claim which falls within the collective proceedings or is considered by the court to be “an appropriate person” (rule 19.21(3)).

The working group has deliberately left it to the court’s discretion to determine who might be an “appropriate” person. There was concern expressed by some members of the group that the class representative should not be a law firm or a body created specifically for the purpose of acting as a class representative, as outlined in the CJC’s report. The working group therefore spent a considerable time looking at more specific hurdles – such as that the representative was a body whose objects were linked to the subject matter of the proceedings; or that the representative was not a special purpose vehicle (SPV) created solely for the purpose of bringing the proceedings. 

This approach was however rejected for two reasons. First, it was decided that whatever formulation was used, the representative would always be able to find a way of getting round the criteria.  Secondly, any chosen formulation was likely to be open to different interpretations and would therefore give rise to litigation over its meaning. 

The working group did not want to draft a rule which could be avoided by manipulation and would give rise to satellite litigation, when the real issue before the court was whether the proposed representative was an “appropriate” person. In a particular case, if it is not appropriate for a SPV or law firm to act as the class representative, then the court will not permit it to do so. However, where a law firm or SPV meets the other criteria laid down in rule 19.21, then the court may consider it appropriate to act.

(ii) The defendant’s costs

Further criteria for approval are laid down in rule 19.21(2)(b). These include that the class representative will be able to pay the defendant’s recoverable costs if ordered to do so (rule 19.21(2)(b)(iv)). The working group wanted to draw a balance between stifling meritorious claims and the possibility of so-called blackmail suits. This has been achieved by adapting the existing mechanisms available to the courts with respect to costs. The representative must show that it can pay any costs which may be ordered against it, but the defendant’s recoverable costs may be limited by any cost capping order made. In addition, provision is made to permit the defendant to apply for a security for costs order if it becomes apparent, after a collective proceedings order has been made, that the representative is not likely to be able to meet any costs order (via a new sub-rule 25.13(2)(h)). 

As a more general point, the working group noted the recommendations in relation to collective proceedings made by Lord Justice Jackson in his Review of Civil Litigation Costs.
 In the event that his recommendations in relation to costs shifting are accepted by the Government and introduced in any particular area, at that time consideration will need to be given to the question whether this should also be introduced in relation to collective proceedings. As well as the importance of general case management in relation to collective proceedings, the working group noted the importance of costs management, either under existing powers contained in the CPR or under any new provisions following Lord Justice Jackson’s recommendations. With this in mind, the draft Practice Direction provides that a costs judge may be appointed to a particular case. 

(iii) The class representative’s costs and funding

Whether the proposed class representative has sufficient backing to bring the collective proceedings may clearly be relevant to the question whether it is an appropriate person to act. However, the working group wanted to reflect the current balance that is drawn in the CPR between what information the claimant is and is not required to disclose to the defendant in relation to its costs and funding.  This is achieved by the reference to the costs estimate ordered under paragraph 6 of the Costs Practice Direction (rule 19.21(4)(b)), which does not require the applicant to disclose any “additional liability” in respect of its funding arrangements 

4. OPT-IN OR OPT-OUT PROCEEDINGS

When the court makes a collective proceedings order, it must indicate whether the case is to proceed on an opt-in or opt-out basis (rule 19.22(1)(f)). The applicant will have indicated its preference when making the application (rule 19.18(3)(f)). The working group considered whether it would be useful to provide some guidance to the court as to the factors to take into account when making this decision. However, it came to the conclusion that the matter was best left to the court to decide at large. It is intended that the rules could be applied to a broad range of collective proceedings which may cover many different types of claim. The size and composition of any potential class could vary broadly. The group anticipated that guidance would be built up over the first few cases in any one particular area.

5. NON-DOMICILED CLASS MEMBERS
Class members who are not domiciled in England and Wales will only be able to join an “opt-out” action if they give notice to the class representative that they want to opt-in to it (rule 19.16(2)(g)). This reflects the similar provision in the Financial Services Bill relating to persons not domiciled in the UK. It is intended to avoid any arguments in relation to national sovereignty which might arise if the provisions purported to assert jurisdiction to decide cases for foreign domiciliaries who have taken no active part in the proceedings.

6. APPEALS

The draft rules do not permit a represented person to bring an appeal against a judgment or order relating to the common issues (rule 19.40). The working group considered that in permitting the class representative to act on their behalf (and obtaining the advantages that this brings), the represented persons had effectively handed over authority to the representative in respect of the running of the case and this included the question whether to appeal.  The working group felt that many of the benefits brought by the use of a collective procedure would be lost if individual represented persons were permitted to appeal. The remedy for represented persons who consider that the class representative is not acting in their best interests is to seek to replace the representative (rule 19.28).

7. COUNTERCLAIMS

The working group considered what provision should be made to cover the possibility that a defendant might wish to bring a counterclaim against the class representative. In any particular case, the court would need to decide whether it was appropriate for the defendant’s claim to proceed by way of counterclaim at all, and, if so, whether the class representative should be authorised to defend the counterclaim on behalf of the represented persons (rather than the individuals being added as parties). The working group concluded that the court already has sufficient discretion under the general case management provisions to decide whether it was appropriate for the counterclaim to proceed. Where this is permitted, rule 19.31(5) gives the court power to authorise the class representative to defend the claim. This would involve reconsidering whether the authorisation criteria are met in respect of the counterclaim.  

8. REGISTER OF APPLICATIONS FOR COLLECTIVE PROCEEDINGS ORDERS AND REGISTER OF REPRESENTED PERSONS

The working group considered that it was vital that a central record of applications for a collective proceedings order should be kept and made accessible (rule 19.25(1)). In addition, it considered that the defendant should be able to find out the likely number of represented class members in any collective proceedings (rule 19.25(3)). However in both cases it recognised that consideration will need to be given to any data protection requirements.

9. THE CLASS REPRESENTATIVE’S COSTS

The draft rules require that the representative’s fees agreements should be approved by the court (rule 19.42). On two points the working group decided not to make any specific provision, which it felt might be best considered as part of the more general review in relation to costs to be undertaken in response to Lord Justice Jackson’s Report. These were first, whether incentive fees should be banned; and secondly whether the successful class representative should be permitted to recover from the award made any costs reasonably incurred over and above costs paid by the defendant.

10. PRACTICE DIRECTION

Because relevant provisions in relation to collective proceedings are already spread over several different pieces of legislation (the enabling legislation, regulations made under the enabling legislation and court rules), the working group took the view that as much detail as possible should be included in the court rules themselves, rather than moved into a practice direction. The group has also drafted a short practice direction to supplement the rules. This contains detail largely relating to the giving of notices to class members.

Draft Court Rules on Collective Proceedings
Part 19
IV Collective Proceedings

19.16 Scope and interpretation

(1) This section contains rules about collective proceedings. 

(2) In this section—

(a) “class member” means a person falling within the class specified in the collective proceedings order; 

(b) “collective proceedings” means proceedings which by virtue of any enactment may be brought by a representative on behalf of persons whose claims raise common issues and in respect of those common issues;

(c) “collective proceedings order” means an order authorising the class representative to bring the collective proceedings;

(d) “class representative” means a person who is authorised to bring the claims in collective proceedings and includes a sub-class representative; 

(e) “common issues” means the same, similar or related issues of fact or law, unless otherwise defined in the relevant enactment;

(f) “opt-in proceedings ” means collective proceedings brought on behalf of class members who notify the class representative in accordance with these rules that their claim should be included in the collective proceedings;

(g) “opt-out proceedings” means collective proceedings brought on behalf of class members except—

(i) those who notify the class representative in accordance with these rules that their claim should not be included in the collective proceedings; and

(ii) in the case of class members not domiciled in England and Wales, those who do not notify the class representative in accordance with these rules that their claims should be included in the collective proceedings; 

(h) “represented person” means a class member who, in accordance with rule 19.24,—

(i) has opted in to opt-in proceedings; 

(ii) is domiciled in England and Wales and has not opted out of opt-out proceedings; or

(iii) is not domiciled in England and Wales and has opted into opt-out proceedings.

(3)
Sections 41, 42, 45 and 46 of the Civil Jurisdiction and Judgments Act 1982 apply for the purpose of determining whether a person is regarded as domiciled in England and Wales for the purposes of this section.

19.17 General
(1) 
These rules are without prejudice to the court’s general powers of case management where there are multiple claims, including its power to consolidate proceedings, make a GLO or try two or more claims on the same occasion.

(2) 
Permission of the court must be obtained under rule 19.18 to bring a claim in collective proceedings.

(3) 
A class representative must not in the collective proceedings bring different claims or bring claims against different defendants to those specified in the collective proceedings order. 

(Provision is made in rule 19.26 for a party to apply to the court for a variation of the collective proceedings order.) 

19.18 Application for a collective proceedings order 

(1) This rule applies where an application is made to the court under any enactment for a collective proceedings order.

(2) Before a collective proceedings claim form is issued, the proposed class representative must file an application notice under Part 23 for a collective proceedings order.

(3) The application notice must be supported by a written statement which—

(a) identifies the proposed class representative;

(b) states whether the parties have used an alternative dispute resolution(GL)  procedure;

(c) includes a statement that the applicant believes that the claim has a real prospect of success;

(d) provides a description of the proposed class;

(e) provides an estimate of the number of class members and the basis for that estimate;

(f) states whether the applicant wishes to bring opt-in proceedings or opt-out proceedings and the basis for this decision; 

(g) states whether the applicant has checked the register of applications for collective proceedings orders and notified the class representative, or proposed class representative, of any collective proceedings that relates to the same or similar subject matter of this application; 

(h) sets out the material on which the applicant intends to rely to satisfy the criteria for certification and approval in rules 19.20 and 19.21; and

(i) has attached a copy of the draft collective proceedings claim form and draft particulars of claim. 

(4) As soon as practicable after the filing of the application notice, the applicant must serve on the respondent a copy of—

(a) the application notice;

(b) the evidence filed by the applicant in support of the application; 

(c) the draft claim form and draft particulars of claim; 

(d) a draft collective proceedings order; and

(e) a draft notice as notice as referred to in paragraph 19.23. 

(5) As soon as practicable after filing an application for a collective proceedings order, the court will hold a case management conference and either— 

(a) give directions and set a timetable for the defendant to respond to the application and the hearing of the application; or

(b) order a stay(GL) while the parties attempt to compromise the case by alternative dispute resolution(GL) or other means.

(6) A respondent who opposes an application under this rule does not, by doing so, lose any right that the defendant may have to dispute the court’s jurisdiction.

19.19 Determination of the application for a collective proceedings order

(1) The court may make a collective proceedings order if—

(a) it certifies the proceedings as appropriate for collective proceedings in accordance with rule 19.20; 

(b) it approves the applicant to act as the class representative in accordance with rule 19.21; and

(c) it is satisfied that any conditions required by any enactment for authorisation have been met.

(2) If the court makes a collective proceedings order it will give such directions as it thinks fit, having considered, in particular,—

(a) whether the collective proceedings should be opt-in or opt-out proceedings; 

(b) directions for the filing of an acknowledgement of service and defence; 

(c) directions regarding any class member who is a child or person who lacks capacity within the meaning of the Mental Capacity Act 2005; and

(d) it may attach such conditions to the order as it considers fit.

19.20 Certification of the proceedings as suitable for collective proceedings

(1) The court may certify the proceedings as appropriate for collective proceedings where to do so would further the overriding objective.

(2) In deciding whether to certify the proceedings as appropriate for collective proceedings the court—

(a)
must be satisfied by the applicant that the claims in the proceedings—

(i) are brought on behalf of an identifiable class of persons;

(ii) raise common issues; and

(iii) are of the kind which by virtue of any enactment may be brought in collective proceedings; and

(b)
must be satisfied by the applicant that the collective proceedings are the most appropriate means for the fair and efficient resolution of the common issues; and

(c) will have regard to all the circumstances.

(3)
In determining whether the collective proceedings are the most appropriate means for the fair and efficient resolution of the common issues for the purposes of paragraph (2)(b), the court will take into account, amongst other things,—

(a) 
the costs and the benefits of the proposed collective proceedings;

(b) 
the availability of alternative dispute resolution and any other means of resolving the dispute; and

(c) 
the size and the nature of the class.

(4)
 At the hearing of the application for a collective proceedings order, the court may hear an application by the respondent for strike out under Part 3 or summary judgment under Part 24 as if the claim form in the collective proceedings had already been issued. 

19.21 Approval of the applicant to act as class representative

(1) Subject to paragraph (2), the court must approve the applicant to act as the class representative if the applicant satisfies the court that the applicant is designated under any enactment as a person who may act as the class representative in respect of claims of the kind brought in the proposed collective proceedings.

(2) The court may approve the applicant to act as the class representative if the court is satisfied by the applicant that—

(a) the applicant either—

(i) is designated under any enactment as a person who may, if approved to do so by the court, act as the class representative in respect of claims of a kind brought in the proposed collective proceedings; or

(ii) satisfies the criteria in paragraph (3); and

(b) the applicant—

(i) would fairly and adequately act in the interests of the class members; 

(ii) does not have, in relation to the common issues for the class members, a material interest that is in conflict with the interests of the class members; 

(iii)  if there is more that one person seeking approval to act as the class representative in respect of the same claims, would be the most suitable person to act as such; and

(iv) will be able to pay the defendant’s recoverable costs if ordered to do so.  

(3) The criteria referred to in paragraph (2)(a)(ii) are that the applicant either—

(a) has a claim which falls within the proposed collective proceedings; or

(b) is considered by the court to be an appropriate person to act as the class representative. 

(4)
In determining whether the applicant would act fairly and adequately in the interests of the class members for the purposes of paragraph (2)(b)(i), the court will take into account—

(a) whether the applicant has prepared a plan for the collective proceedings that satisfactorily includes—

(i)
a method for bringing the proceedings on behalf of the class members and for notifying class members of the fact and progress of the proceedings; and

(ii)
a procedure for governance and consultation which takes into account the size and nature of the class; and

(b) any estimate of costs which the court orders that the applicant must file under paragraph 6 of the Costs Practice Direction.

19.22 The collective proceedings order

(1) A collective proceedings order must authorise the class representative to bring the collective proceedings and must—

(a) state the name and address for service of the class representative;

(b) state the name of the defendant;

(c) describe or otherwise identify the class;

(d) describe or otherwise identify the common issues for the claims which the class representative is authorised to bring; 

(e) state the remedy sought;

(f) state whether the collective proceedings are opt-in or opt-opt proceedings; 

(g) state the manner and the date (the “specified date”) by which—

(i) in the case of opt-in proceedings, a class member must opt in; and

(ii) in the case of opt-out proceedings, a class member who is domiciled in England and Wales on a particular date (the “domicile date”) must opt out and a class member who is not domiciled in England and Wales on the domicile date must opt in; 

(h)
approve the draft claim form; and

(i) 
order the publication of a notice to class members in accordance with rule 19.23.

(2)
A collective proceedings order may include any other provision the court considers appropriate.

(3) In describing or otherwise identifying the class for the purposes of paragraph (1)(c), it is not necessary for the order to name or specify the number of the class members.

19.23 Notice of the collective proceedings order
(1) The class representative must give notice of the collective proceedings order to class members in a form and manner approved by the court.

(2) The notice referred to in paragraph (1) must—

(a) incorporate or annex the collective proceedings order; 

(b) include a statement explaining that any judgment on the common issues for the represented persons or any sub-class of represented persons will bind the represented persons, or those within the sub-class, as the case may be; and

(c) give such other information as the court directs.

19.24 Opting in and opting out of collective proceedings

(1) A class member may on or before the specified date and in the manner specified in the collective proceedings order—

(a) in the case of opt-in proceedings, opt into the collective proceedings; or

(b) in the case of opt-out proceedings, either—

(i) opt out of the collective proceedings; or

(ii) if not domiciled in England and Wales at the domicile date, opt into the collective proceedings.

(2) A class member who does not opt-in or opt-out in accordance with paragraph (1) may not do so after the specified date, except with the permission of the court.

(3) The court may grant permission under paragraph (2) if it is satisfied that—

(a) the delay was not caused by the fault of that class member; and

(b) the defendant would not suffer substantial prejudice if permission were granted.

(4) A class member who has already brought a claim that raises the common issues set out in the collective proceedings order may not be a represented person unless, before the specified date, the class member discontinues or applies to stay that claim. 

19.25 
Register of applications for collective proceedings orders and register of represented persons

(1)
The Central Office at the Royal Courts of Justice will maintain a publicly accessible register of applications for collective proceedings orders.

(2)
Any person who pays the prescribed fee may, during office hours, search the register referred to in paragraph (1).

(3)

(a) 
Once a collective proceedings order has been made, the class representative must establish a register on which it will record the names of those class members who, in accordance with rule 19.24, opt in or opt out, as the case may be, of the collective proceedings. 

(b) 
The class representative must, on request, make such register available to the defendant. 

19.26 Applications to vary the collective proceedings order


(1)
A party may apply to the court for a variation of the collective proceedings order.


(2)
If the court varies the collective proceedings order so as to alter the description or identification of class members, it may also make any other orders that it considers appropriate, including an order relating to the specified date.

19.27 Staying the collective proceedings

(1)
Subject to paragraph (2), if at any time after a collective proceedings order is made, it appears to the court that the conditions for authorisation are no longer satisfied with respect to the proceedings, the court may, on an application by a party or of its own initiative, make an order staying (GL) the collective proceedings.

(2)
Where a claimant who has been approved to act as the class representative under rule 19.21(3)(a) ceases to be a class member but otherwise continues to satisfy the criteria in rule 19.21, that person may continue to act as the class representative.  

(3)
If the court makes an order under paragraph (1), the order may also make further provision including that the proceedings should continue between different parties and, for that purpose, the court may—


(a) order the addition, removal or substitution of the parties;


(b) order the amendment of the claim form; or


(c) make any other order that it considers appropriate. 

19.28 Substitution of the class representative

If at any time after a collective proceedings order is made, it appears to the court that the class representative is not fairly or adequately representing the interests of the represented persons, the court may, either of its own initiative or on the application of a represented person or party,—

(a) substitute another person who satisfies the criteria for approval  in rule 19.21 as the class representative; or

(b) make any other order it considers appropriate.

19.29 Applications for withdrawal by the class representative

(1)
A class representative may only withdraw as a party to the collective proceedings if the court gives permission for the withdrawal.

(2) The court will only give permission for the withdrawal under paragraph (1)—

(a) if it is satisfied that the class representative has given notice of the application to withdraw to represented persons in a form and manner approved by the court; and

(b) on conditions as to costs that the court considers just.

(3)
If the court gives permission for the class representative to withdraw from the proceedings and no substitute class representative is approved, the court will give directions for the future conduct of the proceedings which may include provision that the proceedings should continue as one or more proceedings between different parties.

19.30 Sub-classes

If the represented persons include a sub-class of persons whose claims raise common issues that are not shared by all the represented persons, the court may approve a person who satisfies the criteria for approval in rule 19.21 to act as the class representative for that sub-class.

19.31
Case management of the collective proceedings

(1) The court may give directions at any time for the case management of the collective proceedings.

(2) The directions referred to in paragraph (1) may, in particular, order that—

(a) the common issues for the class be determined together;

(b) the common issues for a sub-class be determined together; or

(c) issues that are relevant only to certain individual represented persons (“individual issues”) be determined in further hearings.

(3) If the court directs that the participation of individual represented persons is necessary in order to determine individual issues, the class representative must give notice of the further hearings to those individual represented persons in a form and manner approved by the court.  

(a)
The court may give directions for the procedures to follow in the further hearings referred to in paragraph (2)(c).

(b) 
Such directions may include—

(i)
dispensing with any procedural step that the court considers unnecessary; 

(ii)
authorising any special procedural step that the court considers appropriate; and

(iii)
setting a time within which individual represented persons may make claims in respect of the individual issues.

(5)
If the defendant makes a counterclaim against the class representative the court may give directions for the case management of such counterclaim and such directions may include authorising the class representative to defend the counterclaim.

19.32 Disclosure
On an application by a class representative or a defendant under Part 31, the court may order a represented person to give disclosure.

19.33 Notices generally

If a class member or represented person does not receive, or fails to respond to, a notice, this does not affect a step taken, order made, or judgment given, in the collective proceedings, unless the court orders otherwise.

19.34 Judgments and orders 

(1)
A judgment on the common issues for the represented persons or a sub-class of represented persons will bind the represented persons, or those within the sub-class, as the case may be.

(2)
The class representative must give notice of any judgment or order to those represented persons who are bound by it in a form and manner approved by the court.

(3) The notice referred to in paragraph (2) must—

(a)
incorporate or annex the judgment or order; 

(b)
 if it relates to a judgment on common issues in favour of represented persons, include a statement—

(i) 
explaining that represented persons may be entitled to individual remedies;

(ii) 
stating the steps that must be taken to claim that remedy; and 

(iii) 
stating the consequences of failing to take those steps; and   

(c)
give such other information as the court directs or as required by or under any enactment.

19.35 Aggregate awards

(1)
The court may at any point in the proceedings specify a date by which the class representative must indicate whether a claim is to be made that the court should make an aggregate award of damages under the provisions of any enactment.

(2)
If such a claim is made, the court may hold a case management conference at which it may give such directions for the management of the claim for an aggregate award as it considers appropriate.

(3)
Before making any aggregate award of damages, the court must provide the defendant with an opportunity to make submissions to the court in relation to the award.

19.36 Application of undistributed award

If the court makes an order under the provisions of any enactment that an award (or part of an award) of damages which has not been paid to represented persons must be applied for other purposes, the class representative must, within 7 days of receipt of the order, send a copy of the order to the person to whom the court orders that the money should be paid. 
19.37 Compromise or Discontinuance

(1)
Subject to rule 19.39, a class representative may not compromise or discontinue all or part of a claim in collective proceedings without the permission of the court. 

(2)
The application for permission made under paragraph (1) must—

(a) 
set out the form and manner by which the class representative proposes to give notice to the represented persons of intention to compromise or discontinue all or part of a claim in the collective proceedings; and 

(b)
in the case of an application to compromise—

(i)
set out the terms of the proposed compromise; and

(ii)
be accompanied by an opinion on the merits of the compromise by counsel or solicitor acting for the class representative. 

(3) On receipt of an application made under paragraph (1), the court will—

(a) set a date for a hearing to determine whether to approve the compromise or discontinuance; and

(b) give directions for the giving of the notice referred to in paragraph (2)(a).

19.38 Hearing to determine approval of compromise or discontinuance

(1)
Any represented person who objects to the compromise may, with the permission of the court, be omitted from the compromise.

(2)
At the hearing to determine the application for permission to compromise or discontinue the court may—

(a)
approve the compromise or discontinuance on terms it considers to be appropriate;

(b)
refuse to approve a compromise unless the compromise provides an opportunity for represented persons to notify the class representative that they are to be omitted from it and sets out the manner and time by which that notification is to be made; or

(c)
order that represented persons be given an opportunity to notify the class representative that they are to be omitted from a compromise and the manner and time by which that notification is to be made.

(3)
A compromise approved by the court binds every represented person, or every represented person within the sub-class, as the case may be, except— 

(a)
those who have obtained permission of the court under paragraph (1) to be omitted from it; and

(b)
those who have notified the class representative, in accordance with paragraph 2(b) or (c), that they are to be omitted from it.

(5)
If the court approves the compromise or discontinuance, the class representative must give notice of its approval, in a form and manner approved by the court, to the represented persons.

(6)
If one or more of the represented persons are to be omitted from the compromise, the court may permit the proceedings to continue as one or more claims between different parties and, for that purpose—

(a) order the addition, removal or substitution or parties;

(b) order the amendment of the claim form; or

(c) make any other order that it considers appropriate.

19.39 Compromise of the individual claim of class representative

A class representative may, with the court’s permission,—

(a) compromise the class representative’s individual claim in whole or in part at any stage of the collective proceedings; 

(b) withdraw as class representative in accordance with rule 19.29.

19.40 Appeals

An appeal, or an application for permission to appeal, from a judgment or order relating to the common issues for a class or sub-class in collective proceedings may only be made by a class representative or a defendant.

19.41 Costs

(1)
Subject to paragraphs (2) and (3), costs may be awarded to or against the class representative, but may not be awarded to or against a represented person who is not the class representative.

(2) If the court has approved the appointment of a class representative for a sub-class, costs associated with the determination of the common issues for the sub-class may be awarded to or against that person, and not the class representative for the whole class.

(3) Costs associated with the determination of individual issues in accordance with rule 19.31 may be awarded to or against the relevant individual represented persons.

(4) If the court varies the collective proceedings order so as to substitute another person as the class representative, costs associated with the collective proceedings incurred before the date of substitution may not be awarded to or against that person, unless the court orders otherwise.

.

19.42 
Agreements in relation to fees and disbursements payable by the class representative

(1) An agreement in relation to the fees and disbursements payable by the class representative in respect of the collective proceedings must be in writing and must—

(a) state the terms under which fees and disbursements are to be paid;

(b) give an estimate of the expected fee and state whether or not that fee is conditional on success in the collective proceedings; and

(c) state the method by which payment is to be made, whether by lump sum or otherwise.

(2) An agreement in respect of fees and disbursements payable by the class representative is not enforceable unless approved by the court.

(3) If an agreement is not approved by the court, or if the amount due under an approved agreement is in dispute, the court may—

(a) determine the amount in respect of fees and disbursements; or 

(b) make any order it considers appropriate.

AMENDMENTS TO OTHER PARTS OF THE CPR

Part 25 Security for Costs

The insertion of a new paragraph 25.13(2)(h)

25.13(2)(h) the claimant has been authorised to act as the class representative in collective proceedings under rule 19.19 and there is reason to believe that the claimant will be unable to pay the defendant’s costs if ordered to do so.

Part 38 Discontinuance

In Rule 38.2(1) before “A claimant may discontinue all or part of a claim at any time” insert “Subject to rule 19.37”.

DRAFT PRACTICE DIRECTION ON COLLECTIVE PROCEEDINGS
PRACTICE DIRECTION 19D – COLLECTIVE PROCEEDINGS

This Practice Direction supplements Part 19
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Application of this Practice Direction

1 
This practice direction applies to collective proceedings authorised under Section IV of Part 19.
Case Management

2.1
A judge (the “managing judge”) will be appointed for the purpose of the collective proceedings as soon as possible. The managing judge will assume overall responsibility for the management of the collective proceedings.
2.2

Applications for permission to compromise or discontinue all or part of a claim in collective proceedings will be heard by the managing judge, unless the court orders otherwise.
2.3

A Master or district judge may be appointed to deal with procedural matters in accordance with any directions given by the managing judge.

2.4

A costs judge may be appointed and may be invited to attend case management hearings.

Notices

3.1
In addition to the notices that must be given in accordance with the rules on collective proceedings contained in Part 19, the court may at any other time order any party to give notice of any matter to such persons as the court directs is necessary in order to protect the interests of any class member or party or to ensure the fair conduct of the collective proceedings.

3.2

Any notice which must be given by a class representative of a judgment or order must state whether the class representative intends to appeal the judgment or order in whole or in part and must state the date by which it is necessary to file an application for permission to appeal if none has been filed.

3.3

The court may order that notice be given by:

(1) personal delivery;

(2) post;

(3) publishing or leafleting;

(4) press advertisement, radio, television, or on-line broadcast; 

(5) individually notifying a sample group within the class; or

(6) any other means or combination of means that the court considers appropriate.

3.4

The court will order when and by what means notice is to be given, having regard to:

(1) the cost of giving notice;

(2) the subject matter of the notice;

(3) the value of the individual claims of the persons to whom notice is to be given;

(4) the number of persons to whom notice is to be given;

(5) the presence of sub-classes;

(6) the residency of the persons to whom notice is to be given; and

(7) any other relevant matter.

3.5

The court will not order that notice be given personally to each class member or represented person unless it is satisfied that it is reasonably practicable, and not unduly expensive, to do so.

3.6

The court may order that notice:

(1) be given to different persons by different means;

(2) be given by any party; or

(3) be dispensed with if, having regard to the factors set out in paragraph 3.4, the court considers that it is appropriate to do so.

3.7

The court may make any order it considers appropriate as to the costs of any notice, including an order apportioning the costs between the parties.

Register of Applications for Collective Proceedings Orders

4.1
Before making an application for a collective proceedings order, the solicitor acting for the proposed class representative should consult the register of applications for collective proceedings orders in order to obtain information about other proceedings relating to the same or similar subject matter.
4.2

On making an application for a collective proceedings order, the proposed class representative must give notice of the application to the class representative, or proposed class representative, of any collective proceedings that relates to the same or similar subject matter.

Draft Rule 19.18 – Alternative procedure requiring the claim form in the collective proceedings to be issued prior to the collective proceedings order being made

19.18 Application for a collective proceedings order 

(1)
This rule applies where an application is made to the court under any enactment for a collective proceedings order.

(2)
When a collective proceedings claim form is issued, the claimant must file an application notice under Part 23 for a collective proceedings order.

(3) 
The application notice must be supported by a written statement which—

(a) identifies the proposed class representative;

(b) states whether the parties have used an alternative dispute resolution(GL)  procedure;

(c) includes a statement that the claimant believes that the claim has a real prospect of success;

(d) provides a description of the proposed class;

(e) provides an estimate of the number of class members and the basis for that estimate;

(f) states whether the claimant wishes to bring opt-in proceedings or opt-out proceedings and the basis for this decision; 

(g) states whether the claimant has checked the register of applications for collective proceedings orders and notified the class representative, or proposed class representative, of any collective proceedings that relates to the same or similar subject matter of this application; and

(h) sets out the material on which the claimant intends to rely to satisfy the criteria for certification and approval in rules 19.20 and 19.21. 

(4)
As soon as practicable after the claim form is issued, the claimant must serve on the defendant a copy of—

(a) the application notice;

(b) the evidence filed by the claimant in support of the application; 

(c) the claim form; 

(d) a draft collective proceedings order; and

(e) a draft notice as notice as referred to in paragraph 19.23. 

(5)
As soon as practicable after filing an application for a collective proceedings order, the court will hold a case management conference and either— 

(a) give directions and set a timetable for the defendant to respond to the application and the hearing of the application; or

(b) order a stay(GL) of the proceedings while the parties attempt to compromise the case by alternative dispute resolution(GL) or other means.

(6)
When a claim form in proposed collective proceedings is issued, the defendant need not, before the hearing of the application under this rule, file an acknowledgement of service or a defence.

(7)
A defendant who opposes an application under this rule does not, by doing so, lose any right that the defendant may have to dispute the court’s jurisdiction.
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