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Introduction

The costs of caring for a child with cerebral palsy or a catastrophically injured young adult are very often the largest part of a serious personal injury or clinical negligence claim. Considerable progress has been made in streamlining expert evidence since the Civil Procedure Rules were implemented in 1999, including in catastrophic personal injury claims. But the costs of care continues to be a very contentious aspect of many such claims, and there is limited guidance in the rules or case law on when and how care experts should be instructed, on the most helpful format for their reports and on the factors judges should take into account in deciding these claims. Care reports for the parties are often prepared from different information and presumptions, and using different timescales and rates for the costs of care. This makes comparison difficult and can hinder settlement or incur additional costs at trial.  

The costs of care are frequently an important part of lower value claims also, when the care has usually been provided by family members, and where it is usually not proportionate to obtain reports from care experts. Parties and judges will appreciate guidance here too, particularly on appropriate hourly rates for the care claimed.  

The Civil Justice Council worked on providing better and more clearly defined guidance in this area with the Ministry of Justice and other key stakeholders. Its work in this field has resulted in draft guidance comprising: 

· A Best Practice Guidance Note; 

· A Care information Schedule to help parties and the court to decide at an early stage how to progress the care claim; 

· A draft letter for the instruction of a care expert; and 

· A template for a care expert’s report. 

The Guidance was consulted upon from 10 December 2009 until 8 March 2010. It is not intended to be a commentary on the current law but if adopted will need to be reviewed from time to time in the light of changes in the law. 

The Civil Justice Council received 22 respondents from a wide range of stakeholders. A list of the respondents is contained in the table below. A summary of their responses to each of the guidance documents follows.

	Respondent
	Category

	Action Against Medical Accidents
	Claimant 

(charity)



	Andrea Grindley & Associates 
	Expert

	Anglia Case Management
	Case Manager

	Association of High Court Masters
	Judicial

	AXA
	Defendant

(insurers)

	Berrymans Lace Mawer
	Defendant 

(lawyers)



	Bush & Company Rehabilitation
	Case Manager and Expert

	Council of Circuit Judges
	Judiciary

	FOIL
	Defendant

(lawyers)

	Forum of Complex Injury Solicitors
	Claimant

(lawyers)

	Gillian Conradie
	Care expert

	Jacqueline Webb & Co
	Expert

	Keoghs
	Defendant

(lawyers)


	Medical Defence Union
	Defendant 

(medical)

	Medical Protection Society
	Defendant

(medical)



	Personal Injury Bar Association
	Claimant

(lawyers)

	Rehab Without Walls
	Rehabilitation

	Royal Bank of Scotland International
	Defendant 

(insurers)

	Shakespeare Putsman
	Defendant

(lawyers)

	Tessa Gough & Associates
	Expert

	Weightmans
	Defendant 

(lawyers)

	Zurich
	Defendant 

(insurers)


Best Practice Guidance

There was general support for the Best Practice Guidance. One claimant respondent considered that it was drafted in a “neutral” and “reasonable” way. Another judicial respondent noted that the content of the guidance would be familiar to any personal injury lawyer and “welcomed” the materials.  That being said, it was argued that the actual aims of the guidance were vague and that they could be strengthened. It was also suggested that they be placed at the beginning of the document. 

There was considerable disagreement amongst respondents regarding the rates claimed, and the need for greater clarity was identified. The Guidance recommended that Local Government Association National Joint Council (NJC) rates should be used as the starting point. Most defendant respondents supported this. However, a representative body of claimant lawyers felt that, although intended as a “starting point”, its use could become an entrenched practice. One care expert also argued that the Guidance incorrectly assumes that NJC rates are not open to interpretation.

Considerable disagreement also surfaced in response to the proposal that care and help by family members should generally be treated as equivalent to that provided by the local government home help services on the NJC scales spinal point 8. This proposal was supported by defendant respondents, some of which argued that for claims for past care and gratuitous help, deductions of 25% should always apply save for exceptional circumstances. Furthermore, some defendant respondents – and a few care experts – argued that any deviation from these rates should be justified by the expert.

Conversely, a body of claimant lawyers disagreed that care and help by family members should generally be treated as equivalent to that provided by the Local Government Home Help Services on NJC Scales Spinal Point 8, arguing that “the role of family carers especially in the more serious cases involves considerably more than Home Help employees can undertake.”
Defendant respondents were concerned at the expense that would be incurred by keeping full care diaries. They recommended their restricted use in order to avoid increasing the costs of proceedings. On the subject of care diaries, one care expert suggested the avoidance of blank specimens in order to increase their focus and accuracy.

In addition:

· A care expert observed that the professional background of care experts noted in section 4 is more varied and should be extended accordingly.

· Defendant respondents (and a care expert) were in agreement that care experts should be explicit with regard to the baseline they use for normal childcare needs.

· Defendant respondents were concerned that section 10 seemed to limit completion of the Care Information Schedule until after the issue of proceedings. They suggested that this should be completed and disclosed before issue.

· Respondents noted an erroneous reference to “home help” rather than a “home carer” in paragraph 13(e).

· A defendant respondent argued that care experts should be asked to specifically comment on whether they believe that rehabilitation would reduce any care regime proposed. Another maintained that the records that should be disclosed ought to be set out clearly. 

Care Information Schedule

There was widespread support for the introduction of a Care Information Schedule. It was felt that this “could be an extremely useful instrument” for providing a clear and accurate account of the claimant’s needs, allowing easier assessment of the care claim, and promoting earlier settlements thus reducing delay and costs. 

The view was taken by many respondents that the Care Information Schedule should not be completed by lawyers. Concerns were raised that lawyers would or could not complete the Schedules accurately; that completion of the Schedules would add to their already large workloads; and that requiring lawyers to complete the Schedules would make proceedings more costly. Defendant representatives argued that if lawyers were to complete Schedules, and presumably claim the costs of this from the other side, there should also be sanctions for failure to complete them fully.

Most care experts, case managers and rehabilitation organisations took the view that it would be unrealistic to expect families to complete the schedules. One case manager wrote that this would “prejudice the overburdened and inarticulate, whilst others would be over inclusive in an attempt to ‘do it properly’ so the document then becomes unwieldy.” It was argued by these respondents that the Care Information Schedule should be completed by the expert (at the time of the assessment). 

Respondents from all categories argued that the Care Information Schedule was undermined by the lack of a statement of truth. This was described by one defendant law firm as a “general weakness”.

Several care experts, case managers and rehabilitation organisations argued that section 7 of the Schedule did not leave enough space for detail to be provided and was too simplistic to be useful. 

Most defendant respondents – both law firms and insurers – argued that completion and disclosure of schedule should take place even before commencement of proceedings. However, a group of claimant lawyers felt that document should be served “as part of quantum preparations and at the same time as factual witness statements as to quantum are served”. It added that a “defendant should serve a response to the CIS within 42 days raising issues, observations or questions on the document to ensure common understanding on the base facts”. 

Some defendant respondents advocated the use of a joint interview of the claimant by the claimant and defendant care experts before any care regime has been set up; the use of specimen care diaries as a snapshot to inform the schedule; the regular updating and disclosure of the Schedule; and the inclusion of details relating to the case manager and residential care provided. 

Draft Letter of Instruction of Care Expert

Several respondents thought that the Draft Letter of Instruction could be a useful document. It was felt that this could be particularly helpful for new expert witnesses. The Council of Circuit Judges remarked that the Draft Letter “properly sets out the CPR duties of the expert”. 

However, some felt that the Draft Letter was unnecessary. Some lawyers and care experts argued that they already give and receive detailed instructions. A few members of these groups also argued that the Letter was too prescriptive, and an insurer described the letter as “cumbersome”. It was maintained by some that letters of instruction should be tailored to individual cases. A body representing claimant lawyers argued that standardised letters may lose their impact upon experts, and added that the Care Information Schedule would provide “all the quick access standard information that is needed”. 

Several respondents – both experts and claimant representatives – also felt that careful consideration should be given to the scope of the instruction. It was deemed inappropriate that experts should comment on: whether a claimant suffers from a pre-existing condition; the current provision of statutory services for care etc and whether this is likely to be available to the claimant in the future; and likely future entitlements to benefits and statutory provision. 

The Letter was criticised by respondents from different backgrounds for its presumption that proceedings have been issued. This, as one respondent wrote, “simply does not reflect the manner in which many of these cases are handled.” It was observed that while it might be useful to provide details of the other parties’ experts in this field, this information is rarely available. Furthermore, the Letter’s requirement to provide a report by a set date may be irrelevant when matters are at early stage. 

There was considerable disagreement between respondents (including within respondent categories) as to the adoption of NJC Spinal Point 8. Some felt that it should be adopted by all care experts, with one respondent adding that any deviation should be justified. Others felt that experts should have the flexibility to determine the most appropriate rate. Some argued that gratuitous care should be based on a commercial rate and the basic spinal point 8 rate was inadequate. Some insurers argued that the aggregate rates were not appropriate where care is provided at home. They stated that where aggregate rates are applied, this should be justified. 

A few respondents observed that the Letter does not ask experts to visit claimants in person. They argued that this would consequently undermine the accuracy and reliability of care experts’ reports. 

A case manager said that the inclusion of a chronology and witness statements of the claimant’s family would be very helpful. A defendant law firm stated that the best practice guidance should be enclosed or the web URL provided, and added that the third paragraph (section 4) should be moved to the start. Some insurers also argued that the Letter should refer to the key documents which should be provided to the expert (e.g. GP notes, hospital records, care records). Some insurers also argued that documents referred to by experts should be appended to their reports. 

Respondents pointed out a discrepancy with the age bandings in the Template. The use of different, development-oriented age bands was suggested by one defendant group. Some insurers also suggested that age bands should serve only as a guide, and be applied flexibly. 

Template for Care Expert Report

Several respondents from different professional backgrounds supported the principle behind the Template for Care Expert Reports. They felt that increased standardisation would allow for convenient comparison of experts’ reports and improved assessment of claimants’ needs. The point was also made that such a template could be of help to unrepresented litigants.

However, some respondents – predominantly care experts – felt that the Template was too simplistic and inflexible, and would prevent the production of detailed, accurate and useful reports. Both a care expert and insurer argued that the Template would not improve consistency in the length of reports.

Some respondents suggested that the Template focus on activities rather than time periods. They also expressed uncertainty as to the type of information required by parts of the Template. One also recommended the alteration of the order of the Template, which was considered to be “disjointed”. In addition, a care manager argued against the use of tables for the quantification of care.

A defendant law firm suggested that it would be helpful if relevant quotes from providers of the proposed care regime were annexed to any report. An insurer recommended the provision of annual costings by experts on an identical basis to allow for ready comparison, period by period. The same insurer also suggested the inclusion of a summary of the care experts’ joint statement.

Reference to the annexing of the Care Information Schedule, led to further questions regarding its evidential status. Several respondents also pointed out that the age bands contained in the Template were not consistent with the age bands used in the Draft Letter of Instruction. On the subject of age bands, a care expert suggested that these could be brought into line with developmental bands taking into account the child’s increasing independence and the age when full-time statutory schooling commences.
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