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Nicklinson v M o J 
AM v DPP 

Lord Justice Toulson: 

Ruling on ancillary applications 

1.	 This is the ruling of the court. 

AM 

Permission to appeal 

2.	 We give Martin permission to appeal against the DPP, although we do not consider 
that the appeal has any real prospect of success.  Our reason for giving permission is 
the first of the “two other compelling reasons” advanced in the application for 
permission to appeal.  More particularly, we consider that our approach to the role of 
the DPP and to the decision in Purdy in relation to s2 of the Suicide Act raises 
questions of sufficient significance to merit consideration by the Court of Appeal. 

3.	 We do not give Martin permission to appeal against the GMC or the SRA (“the 
regulators”). We do not consider a) that his proposed appeal in relation to them has a 
real prospect of success or b) that it raises issues of comparable constitutional 
significance to those raised in relation to the DPP; nor do we think that the public 
interest requires that the Court of Appeal should consider an appeal against the 
regulators on a hypothetical (and in our view improbable) basis. 

4.	 It is argued on Martin’s behalf that refusal of leave to appeal against the regulators is 
liable to cause additional costs and delay.  We consider it far more likely that granting 
leave to appeal would lead to unnecessary expenditure in court time and costs, 
involving argument over issues between the claimant and the regulators which it was 
not necessary for this court to decide.   

5.	 A successful appeal against the DPP would require him to re-draw his policy, 
probably after further public consultation. If in the light of such amended policy as 
the DPP might introduce the regulators were to take a position which was arguably 
unlawful, that would be the time at which a legal challenge would no longer be 
hypothetical. 

Costs 

6.	 Contrary to Martin’s contention that he has “in large part won his case”, the reality is 
that he has lost on the issue which was at the heart of the case.  The costs of the 
application for an interim declaration were dealt with on that application and it is not 
appropriate for the court to reopen them.  To describe the defendants as all adopting 
“ever changing positions” is an exaggeration, and the claimant would have come to 
court in any event to argue the central issue on which he lost.  We reject the 
application that the defendants should pay Martin’s costs notwithstanding that his 
claim was dismissed.   

7.	 However, we consider that in all the circumstances it would be fair to make no order 
as to costs other than an assessment of Martin’s publicly funded costs.  Of the 



 

 

 

 

 

  

 

 

 

 

 

 

 
  

 

Nicklinson v M o J 
AM v DPP 

defendants, only the GMC seeks an order for costs in its favour.  We prefer the 
approach of the SRA and (tacitly) the DPP. Accordingly there will be no order for 
costs as between the parties. 

Nicklinson 

Permission to appeal 

8.	 We do not give permission to appeal or allow the associated applications for Mrs 
Nicklinson to be made a party to the proceedings and for a protective costs order. 

9.	 We do not consider that the proposed appeal has any real prospect of success.  It is of 
course an important question whether the law of murder should be changed in the way 
that Tony fought for, but it does not follow that permission to appeal should therefore 
be granted. We consider it to be plainly a matter for Parliament.  We accept the 
submission that the boundary between the role of the court and the role of Parliament 
in deciding such a question is itself a matter of constitutional significance, but again it 
does not follow that permission to appeal should be granted in circumstances where 
we can see no real prospect of any court being in doubt about it in the area with which 
we are concerned. 

10.	 If Tony had not died, there would have been an additional important factor to 
consider, namely whether permission to appeal ought nevertheless to have been given 
as a matter of compassion and because of the importance of the case for him 
personally. However, we are not persuaded that we should give permission to pursue 
an appeal which would no longer be of any benefit to him and which we consider 
would have no real prospect of success. 

11.	 So far as Mrs Nicklinson is concerned, we are deeply conscious of her suffering since 
the time of Tony’s stroke and her frustration and distress over the state of the law, but 
we are not persuaded that we should give permission to amend the claim so as to 
include a claim by her for damages and permission to appeal so as to enable her to 
pursue it. It would be another route for pursuing an appeal which we do not consider 
would have any real prospect of success. 

12.	 Since we do not consider that there is a sufficient case for an appeal, the question of a 
leap frog certificate does not arise. 

Costs 

13.	 The parties have proposed a form of order for costs in favour of the M o J subject to 
limitations.  We do not think that it would be fair for Tony’s estate to bear the 
defendant’s costs of the proceedings, bearing in mind that we are making no order for 
costs in Martin’s case.  We will therefore make an order in the terms proposed, but 
amended so as to provide that the M o J’s entitlement to costs shall not exceed the 
amount of its liability for costs under the order of Charles J. The net effect will be that 
the estate will be under no liability for the defendant’s costs.  We suspect that in 
practical terms the result under the form of order proposed by the parties would 
probably have been the same. 


