PRESIDENT OF THE SENIOR PRESIDENT
FAMILY DIVISION OF TRIBUNALS

Protocol on communications between judges of the
Family Court and Immigration and Asylum Chambers
of the First-tier Tribunal and Upper Tribunal.

Introduction

1. This protocol has been issued by the Senior President of Tribunals
and the President of the Family Division and Head of Family Justice

2. This protocol applies where an immigration appeal is pending
before the Tribunal'and the welfare of a child in the United
Kingdom is likely to be affected by the decision in those
proceedings and there are family proceedings in existence relatmg
to that child. It applies to all family proceedings in the High Court,
a County Court or a Family Proceedings Court and (once the
Family Court has been established) in the High Court or the Family
Court. For ease of reference, these courts are all referred to
hereafter as the Family Court.

3. It is anticipated that judges in the Tribunal and the Family Court
will be assisted by knowing of the existence of the proceedings in
the other jurisdiction, the issues arising, the procedure and time
scale for determining them and any information disclosed in the
other jurisdiction that may be of relevance to the respective
immigration or family court decision.

4. This protocol is designed to enable judges in each jurisdiction to
communicate in order to obtain information about proceedings in
their respective jurisdictions which may affect the outcome of-the
proceedings before them and to make better informed decisions.

* In this Protocol the Tribunal means the Immigration and Asylum Chamber (IAC) of either
the First-tier Tribunal (FtT) and on appeal on a point of law, the Upper Tribunal (UT).



5. The timeline of the respective proceedings is likely to be of
assistance to each jurisdiction. Regard should be had to the
guidance in Re M and N _(Parallel Family and Immigration
Proceedings) [2008] EWHC Fam 2281, [2008] 2 FLR 20302.

6. It is not the role of the judges in either jurisdiction to predict the
outcome of the proceedings in the other jurisdiction. Where the
decision in the Family Court is likely to be a weighty consideration
in the immigration decision, it is anticipated that it will normally be
necessary for the Tribunal to wait until the Family Court judge has
reached a decision on the issue relevant to the immigration appeal.
If so, either the appeal will be allowed by the Tribunal in
anticipation of a short period of leave being granted or the hearing
will be adjourned, depending on the anticipated timescale of the
family proceedings.

Disclosure of documents and directions

A. Directions

7. Documents in family proceedings cannot be disclosed to third
parties including judges in the Tribunal without an order of the
Family Court Judge*. There are no formal constraints on disclosure
of material supplied for the purpose of an appeal in the Tribunal; a
direction is sufficient to respond to a request from the Family
Court. The First-tier Tribunal’'s powers to give directions do not
include the power to direct disclosure from the parties or third
parties although it may issue a witness summons but the Upper

? Approved by the Court of Appeal in Re C (A Child) [2013] EWCA Civ 431 at [26].

? In the decision of RS (India) [2012] UKUT 218 IAC the UT indicated that the Tribunal
should either adjourn the immigration appeal or grant a period of limited leave where there
are Family Court proceedings the outcome of which is likely to be material to the
immigration decision, unless it appears that those proceedings have only been instituted to
delay immigration action or removal is otherwise inevitable: see also N imako-Boateng [2012]
UKUT 216 IAC. The Court of Appeal endorsed the approach in RS in Mohan v SSHD [2012]
EWCA Civ 1363. Reported decisions of the Upper Tribunal can be found on BAILIT under
United Kingdom and also on the UT’s own web site at

http:/ / www.justice.gov.uk/ tribunals/ immigration-asylum-upper/ decisions.

* See Family Procedure Rules 2010, rules 12.73 and 12.75 and Practice Direction 12G



Tribunal has such a power where necessary for the fair hearing of
the appeal>.

8. Where it appears to a judge that there are or may be relevant
proceedings pending in another court or Tribunal directions may be
issued at case management stage requiring disclosure by the
relevant party of the court reference numbers of any past or current
immigration proceedings or any past or current family proceedings
that have involved any of the parties.

9. The kind of information likely to be relevant that may be held by
either jurisdiction is indicated at Annex 1 to this Protocol.

B. Communication

10. A request for disclosure of documents in the immigration
proceedings may be sought at the instigation of the family judge
using the form of order set out in Annex 2 part 1.

11. An application for disclosure of documents in family proceedings
should be directed to the Designated Family Judge® and should
state clearly the date by which such information is to be needed
which should ideally be no longer than four weeks.

12. A request for disclosure of information or documents in the family
proceedings may be sought either by one of the parties direct or at
the instigation of the Tribunal judge using the form set out in
Annex 2 part 3.

13. A request for the supply of information or documents from -the
Tribunal should be directed to the Resident Judge of the relevant
Tribunal Chamber?.

C. Supply of information

5 The FtT is still governed by Asylum and Immigration Tribunal (Procedure) Rules 2005 rule
45, and rule 50(1)(b) and (c) while the UT operates under the Tribunal Procedure (Upper
Tribunal) Rules 2008 rule 5.

6 The names and details of the Designated Judges of the Family Court can be found at Annex
4

7 The Resident Judge is the lead Tribunal judge of one the FTT(IAC)’s main hearing centres.
The Principal Resident Judge is the lead administrative Judge in the UT(IAC) based at Field
House, London. The names and details of these can be found at Annex 3.



14. A draft direction of the Tribunal judge responding to the
application of the Family judge is set out in Annex 2 part 2.

15. Where a judge of the family court decides that information can be
supplied to a judge in the Tribunal, the judge shall inform the
Resident Judge of this fact and at the same time indicate any
conditions on the use of the material that are necessary in the
circumstances. A draft order is set out in Annex 2 part 4.

16.Directions providing for the anonymity of children and where
necessary other parties in both family and immigration proceedings
will be considered by the judge in accordance with the joint
guidance issued by the President of the Family Division, the
Judicial College and the Society of Editors in July 2011 (see 17) and
Anonymity Directions in the First-tier Tribunal (IAC) Presidential
Guidance Note No2 of February 2011 (see 18).

17. http://www.judiciary.gov.uk/publications-and-
reports/euidance/2011/ family-courts-media-access-reporting

18.http://www.justice.gov.uk/downloads/tribunals/ immigration-
and-asylum/ lowf;:r/ guidance-2-2011-.pdf -

™

Signed S AN

LA

Sir James Munby President of the Family Division and Head of

Famil Justice™

r Jeremy Sullivan Senior President of Tribunals

Date: 19 July 2013




Annex 1
Part One

Suggested case management by the Tribunal judge Where there
are or may be family proceedings

1. Direct the appellant disclose court reference numbers of any family
court proceedings in which s/he was a party or involved.

2. Give consideration to seeking an order for disclosure from the family
court judge of;

a) aﬁy interim or final fact finding judgment
b) care plan

¢) guardian/CAFCASS report

d) directions

e) timétable of hearings

f) other documentation as specified.

Part Two

Suggested case management by the family court judge where
there are or may be immigration proceedings.

1. Grant permission for disclosure by the Family Court judge to the
Tribunal judge of specific documents, with any specific directions as
regards disclosure to third parties attached.

2. Consider giving instructions in the production of ~ the
guardian/CAFCASS report to include that the report consider the
implications for, and effect, on the child(ren) of the removal/deportation
of the adult in question and the effects of restricted contact eg during
school holidays only or through Skype etc.

3. Consider requesting disclosure from the relevant Tribunal of:



a) determinations by the Tribunal of immigration appeals in which any
of the parties have been an appellant/respondent;

b) decision letter of the Home Office;

) witness statements, grounds of appeal or skeleton arguments filed in
pending immigration proceedings;

d) any case management directions in pending immigration
proceedings;

e) date of substantive hearing;
f) other documentation as specified.

4. Consider requesting disclosure direct from the Home Office in
accordance with the Guidance reissued in March 2013 by the President of the
Family Division.8

8 ‘Communicating with the Home Office in Family Proceedings’ [2013] Fam Law 762.



Annex 2

Part1

In the Court No:
Sitting at [Place]

The [name of statute] Act [year]

The Immigration and Asylum Acts

The Marriage/Civil Partnership/Relationship/Family of XX and YY

The Children AA (a boy/girl born on dd/mm/yyyy)
BB (a boy/girl born on dd/mm/yyyy)
CC (a boy/girl born on dd/mm/yyyy)
Adapt as appropriate

After hearing ....

After consideration of the documents lodged by the Parties

ORDER MADE BY [NAME OF JUDGE] ON [DATE] SITTING IN OPEN
COURT/PRIVATE

The Parties
L. The applicant is XX
The respondent is YY

The second respondent is ZZ

Specify if any party acts by a litigation friend

The third respendent is AA (acting by his/her guardian FF)
The third respondent is BB (acting by his/her guardian FF)
The fourth respondent is CC (acting by his/her guardian FF)
Delete or Adapt as appropriate

Recitals

2. This is a request made to Resident Judge [name of Judge see Annex 3 below] of
the FtT/Upper Tribunal Immigration and Asylum Chamber sitting at [name of
centre see Annex 3 below] for information to be provided to this court by the
[First Tier Tribunal (IAC)] / [Upper Tribunal (IAC)] in accordance with the
Protocol made between President of the Family Division and the Senior
President of Tribunals dated 19 July 2013

3. The name of the appellant in the immigration proceedings is ..... and the
tile number of the appeal is ...... ?

? In the absence of the file number please contact the Resident Judge in your locality with any
other information eg Home Office reference number, other names or dates of birth to enable the
IAC to carry out a search on its data base.



4. The reason that this request for information is made is [specify.]
Request .
5. This court requests that the following information be provided by the [First Tier
Tribunal (IAC)] / [Upper Tribunal (IAC)]:
The following are examples
(a) What immigration decision has been made and in respect of who?
(b) What nationality is the child concerned with the immigration
proceedings and his/her parents or carers?
(c) What possible outcomes are there as a result of the appeal and what
immigration rules are in point?
(d) What stage has the hearing reached?
(e) When is the next hearing?
6. The information should be supplied to [specify] by [date and time — allow a
minimum of 2 weeks].
7. If the [First Tier Tribunal (IAC)] / [Upper Tribunal (IAC)] requires any further

information it should contact [specify with telephone number and email
address].

IT IS ORDERED (BY CONSENT):

8.

10.

Dated

For the purposes of enabling the [First Tier Tribunal (IAC)] / [Upper Tribunal
(IAC)] to consider this request fully the following documents shall be disclosed
to it [specify the documents and any redactions which are considered
necessary].

The documents listed in para 8 shall be disclosed by /name person or body] by
[date and time]. They shall be returned by the [First Tier Tribunal (IAC)] /
[Upper Tribunal (IAC)] when the requested information is supplied.

The requested information when supplied may be used only for the purposes of
these proceedings and must not be disclosed to any third party without the
express permission of this court.



Annex 2

Part 2

Direction of the Immigration and Asylum Chamber

First-tier /Upper Tribunal (delete as appropriate)
(Immigration and Asylum Chamber)

THE IMMIGRATION ACTS

Heard at Field House (or insert as
appropriate)
On (date of response)

Between

And

Appeal Number:

"Appellant

THE SECRETARY OF STATE FOR THE HOME DEPARTMENT

Representation:

For the Appellant:
For the Respondent:

Respondent

RESPONSE TO REQUEST FOR INFORMATION FROM THE FAMILY

COURT

UPON the request of Judge XX of the XX Court IT IS DIRECTED THAT:-



1. The information sought by the Family Court shall be copied from the
appeal file and provided forthwith subject to the following modifications (if

any).

2. The following additional information set out in the schedule attached to this
direction shall also be copied and provided.

Resident Judge.......

Date

Schedule

Answer the request for information

List documents supplied

Indicate whether an anonymity order has been made in the Immigration and
Asylum Chamber



Annex 2

Part 3

First-tier Tribunal/Upper Tribunal (IAC) request for Information to
Family Court

First-tier /Upper Tribunal (delete as appropriate)
(Immigration and Asylum Chamber) Appeal Number:

THE IMMIGRATION ACTS

Heard at- Field House (or insert as
appropriate)
On (date of request)

Between

Appellant
And

THE SECRETARY OF STATE FOR THE HOME DEPARTMENT

Respondent

Representation:

For the Appellant:
For the Respondent:



REQUEST FOR INFORMATION MADE TO THE COURT

Each of the following fields should be completed by the requesting judge to assist the
Court to find the relevant records. :

Once completed pass the form to your Resident Judge who will, if appropriate produce
the formal request seeking the information to be sent to the Court attaching the

information provided on this form.

The form must be sent without delay, together with the court order, to the relevant
Designated Family Judge

To the Designated Judge of -------------- Family Court
1. Tribunal judge X requests the information set out in the forms attached
in accordance with the provisions of the Protocol made between the
President of the Family Division and the Senior President of Tribunals
dated 19 July 2013
2. Name of parties to the family proceedings :-

3. Reference number of the Family Proceedings

4. Date by which requesting court would like the information (allow a
minimum of four weeks)

5. Name and contact details of Resident Judge of the IAC who is making
the application:

Name of Resident Judge :
Address

6. Name of Designated Judge!® and court centre who is to respond to the
Request

7. Reason for request

The information sought will be disclosed to the parties to the Tribunal
proceedings on terms that the information is used only for the purpose of

10 The names and details of the Designated Judges of the Family Court can be found at Annex 4



those proceedings and will not be disclosed to third parties without the prior
written consent of the Family court.

Is any other order sought in terms of disclosure or the use that be made of
the information?

INFORMATION REQUESTED BY THE TRIBUNAL

A. The information sought from the receiving court is:

B. Documents sought from the receiving court

C. Details of any other Direction required by the receiving court in
connection with disclosure

D. Contact details of person from whom additional

information can be sought:

Direction to the Court Clerk

Please send this document together with the order and any attached
documents, without delay to;

Designated Family Judge
Address
e-mail
Telephone number




Annex 2

Part 4.

In the Court No:
Sitting at [Place]

The [name of statute] Act [year]

The Immigration and Asylum Acts

The Marriage/Civil Partnership/Relationship/Family of XX and YY
The Children AA (a boy/girl born on dd/mm/yyyy)

BB (a boy/girl born on dd/mm/yyyy)
CC (a boy/girl born on dd/mm/yyyy)

Adapt as appropriate

After hearing ....
After consideration of the documents lodged by the Parties

ORDER MADE BY [NAME OF JUDGE] ON [DATE] SITTING IN OPEN
COURT/PRIVATE

The Parties

l.

The applicant is XX

The respondent is YY

The second respondent is ZZ

Specify if any party acts by a litigation friend

The third respondent is AA (acting by his/her guardian FF)
The third respondent is BB (acting by his/her guardian FF)
The fourth respondent is CC (acting by his/her guardian FF)
Delete or Adapt as appropriate

Recitals

2. This court has received a request for disclosure by the [First Tier Tribunal
(IAC)] / [Upper Tribunal (IAC)].

3. The reason that this request has been made is [specify].

4. This court has decided to grant the request, subject to the conditions set out at
paras 6 - 8 below, for the following reasons [specify].

5. If the [First Tier Tribunal (IAC)] / [Upper Tribunal (IAC)] requires any further

information it should contact /[specify with telephone number and email
address].



IT IS ORDERED (BY CONSENT):

6.

Dated

The following information and documents shall be disclosed to the [First Tier
Tribunal (IAC)] / [Upper Tribunal (IAC)] [specify the documents and any
redactions which are considered necessary].

The information and documents listed in para 6 shall be disclosed to [name
person or body] by [name person or body] by [date and time]. They shall be
returned by the [First Tier Tribunal (IAC)] / [Upper Tribunal (IAC)] when the
proceedings in that tribunal have been concluded.

The information and documents listed in para 6 may be used only for the
purposes of those proceedings and must not be disclosed to any third party
without the express permission of [this court] / [the [First Tier Tribunal (IAC)] /
[Upper Tribunal (IAC)]].
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